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Dudley.  Dee  Moines;  Wm.  S.  Aters,  Des  Moines;  Hubert  Utter- 

back    Des  Ikloines 
Tenth  District,  three  Judges>~t  Franklin  C.  Platt,  Waterloo :  Gboroe  W. 

Dunham,  Manchester;  Chas.  W.  Mullan,  Waterloo:  H.  B.  Boies, 

Waterloo. 
Eleventh  District,  three  Judges — R.  M.  Wright,  Ft  Dodge :  |  C.  O.  Lee. 
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Twelfth  District,  three  Judges — C.  H.  Kellet,  Charles  City ;  J.  J.  Clark, 
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Wapello. 
Twenty-first  DistHct,  two  Judges — William  Hutchinson,  Alton;  W.  D. 

BOIES,  Sheldon. 
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Cedar  Rapids— Chaklrb  B.  Bobbins. 
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Oelwein — John  R  Bane. 

Perry — ^W.  W.  Cardell. 
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•Died,  Oct.  11,  1914. 

{Retired.  Dec.  31,  1914. 
Resigned.  April  27,  1914. 
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AucB  A.  WoRBz,  Appellant,  v.  Des  Moines  City  Railway  Co., 

Appellee. 

EVIDENOE:    Memoranda — Oondltloiui  of  AdmiBsibllity.    Memoranda 

1  made  by  a  disinterested  witness  in  the  performance  of  bis  duty 
and  known  by  him  to  have  been  correct  when  made,  and  con- 
taining statements  of  fact  material  to  the  issue  on  trial,  are  sub- 
stantive evidence  on  said  issue,  along  with  the  witness's  oral 
teetimony  in  relation  thereto.  So  held  in  a  personal  injury  action, 
wherein  memoranda  made  by  a  medical  examiner  on  plaintiff's 
application  for  insurance  were  received  as  bearing  on  plaintiff's 
state  of  health  prior  to  the  accident  in  question. 

EVIDENCE:    Best  and  Secondary  Evidence— Signed  and  Unsigned 

2  Msmoraiida.  The  rule  that  only  the  best  evidence  of  which  a 
cause  is  susceptible  is  admissible  is  not  violated  by  the  reception 
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in  evidence  of  an  unsigned  memorandum,  made  by  a  disinter- 
ested witness  in  performance  of  his  duty,  and  containing  state- 
ments material  to  an  issue  on  trial,  even  though  it  appears  that 
there  exists,  or  at  one  time  did  exist,  in  another  state,  a  dupli- 
cate of  said  memorandum,  signed  by  the  party  against  whom 
the  unsigned  memorandum  is  offered. 

SVIDENOE:    Best  and  Secondary  Evidenoe— Syldenca  Beyond  luriB- 

3  diction  of  Ooort.  Secondary  evidence  is  admissible  of  the  con- 
tents of  a  writing  when  the  original  (assuming,  arguendo,  it  to  be 
such)  is  beyond  the  jurisdiction  of  the  party  offering  it  and  not 
within  his  control. 

SVIDENOE:    BeloTancy,  M^teiiaUty  and  Competency— Logical  Ckm- 

4  noction.  Evidence,  to  be  relevant,  must  have  some  logical  con- 
nection with  or  relation  to  a  fact  in  issue,  so  as  to  assist  in  get- 
ting at  the  truth  of  it. 

PRINCIPLE  APPLIED:  Plaintiff  claimed  that  her  injuries 
were  due  solely  to  a  certain  accident.  Defendant  countered 
with  testimony  that,  prior  to  said  accident,  plaintiff,  on  an 
application  for  insurance,  stated  that  she  had  had  rheuma- 
tism, etc.,  and  that  the  examiner  had  written  such  statement 
in  the  application  which  plaintiff  signed,  after  which  he  sent 
the  same  to  the  company  in  a  distant  state,  and  also  wrote  said 
statement  in  a  duplicate  application  which  was  unsigned.  The 
signed  statement  was  not  produced;  the  unsigned  one  was  pre- 
sented and  received  in  evidence.  Plaintiff  testified  that  she  never 
made  any  such  statement.  Held,  whether  the  unsigned  statement 
was  a  correct  copy  of  the  signed  statement  was  not  relevant  to 
the  issue  tohether  plaintiff  had  ever  made  such  etatement, 

TBIAL:    Ckmdnct  of  Ooaxt-;-Ob8ervation  as  to  Witness's  Knowledge. 

5  The  appellate  court  will  not  hypercritically  analyze  every  remark 
of  the  trial  court  in  passing  on  the  admission  or  rejection  of 
evidence,  and  assume  that  the  jury  must  have  understood  that 
the  court  was  reflecting  on  the  witnesses  former  testimony  on 
the  point  in  question.  8o  held  where  the  court,  in  rejecting  of- 
fered testimony,  expressed  his  inability  to  understand  how  the 
witness  could  have  knowledge  on  a  certain  point. 

ASTBAIm  and  EBEOB:    Hannless  Exror— Properly  Exclndlng  Eri- 

6  denca  on  Poor  Objection.  If  eweluded  evidence  is  subject  to  a 
good  objection,  it  is  immaterial  that  the  court  excluded  it  on  a 
poor  objection. 

SVIDENOE:    B«levancy,  Materiality  uid  Oompeteney— Pereonal  In- 

7  jnry— Expert  Testimony.  Testimony  as  to  the  ailment  from 
which  a  plaintiff  was  suffering  at  a  time  prior  to  the  accident 
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for  which  recovery  is  sought  may  be  competently  given  by  a 
physician  who  examined  her  at  saeh  prior  time,  and  such  testi- 
mony may  be  relevant  and  material  on  the  issue  whether  her 
present  condition  is  due  solely  to  the  accident  in  question. 

SVIDEKCE:    Belevaacy,  Competeiicy  and  Materiality— Attendant  In- 

8  ddents.  When  a  fact  is  relevant,  competent  and  material,  then 
the  further  incidents  which  lead  up  to,  explain  and  are  a  part 
of  such  fact  are  admissible. 

PRINCIPLE  APPLIED:  Plaintiflf  claimed  that  her  physical 
condition  was  due  solely  to  a  certain  accident.  Defendant  coun- 
tered with  a  showing  that  plaintiff  was  sick  long  prior  to  the 
said  accident,  in  that  plaintiff  (a)  consulted  an  agent  of  a  lodge 
of  which  she  was  a  member  as  to  the  lodge's  paying  sick  bene- 
fits, and  (b)  later  sent  word  to  the  lodge  that  she  was  unable 
to  pay  the  lodge  dues  owing  to  nckness;  and  that  the  lodge  paid 
the  eaid  dues.    Held,  proper. 

APFEAIi  Ain>  EBBOB:    Bevlew— EstoppeL    One  may  not  predicate 

9  error  on  the  reception  of  evidence  offered  by  himself. 

WiTMJsSSES:  Iinpeacliment — Contradiction — Competency  of  Evi- 
10  dence.  A  contract  between  plaintiff  and  an  attorney,  wherein 
the  attorney  agreed  to  prosecute  an  action  for  damages  for  a 
certain  injury,  is  competent  to  impeach  the  testimony  of  plain- 
tiff ''that  she  had  never  made  any  claim  for  damages  for  said 
injury. ' ' 

EVIDENCE:  Belerancy,  Competency  and  Materiality— Personal  lu- 
ll jnry — ^Fonner  Sickness  and  Injury.  Under  the  claim  that  a  pres- 
ent physical  condition  is  due  solely  to  a  certain  accident,  any 
evidence  which  challenges  such  claim 'is  relevant,  competent  and 
material — for  instance,  evidence  of  former  sickness  or  injury  or 
attempts  to  recover  therefor. 

APFBAIi  AND  EBBOB:     Assignment  of   Error — Omnibns    Assign- 

12  meots.  Whether  the  court  erred  in  limiting  the  reception  of  cer- 
tain evidence  to  a  certain  purpose  is  not  raised  by  an  assignment 
''that  the  court  erred  in  its  rulings  excluding  plaintiff's  evidence 
upon  defendant's  objections." 

DAMAGES:    Personal  Injuries — ^Expenditures.    There  can  be  no  re- 

13  covery  in  an  action  for  personal  injuries,  for  expense  incurred 
for  physicians,  nurse  or  other  expenditures,  in  the  absence  of 
crid^mce  showing  the  reasonable  necessity  therefor  and  the 
reasonaMe  value  thereof. 

APPEAlt  AND  PBBOB:     BeveiBal— Trifling  Deficiency  in  Verdict. 

14  Causes  will  not  be  reversed  for  a  trifling  deficiency  in  the  amount 
which  might  have  been  allowed — $5  in  present  case. 
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fiirSBAKD  Ain>  WIFE:    Wife's  Se]>ai»te  BoBineflB— Loss  of  Time, 

15  Etc. — ^Deflniteness  Bequized.  A  married  woman  seeking  to  re- 
cover for  loss  of  time,  services,  or  inability  to  perform  labor  or 
earn  money,  on  the  claim  that  she  is  engaged  in  a  business  of 
her  own,  must  segregate  and  make  reasonably  certain  the  items 
of  loss  for  which  she  may  recover  from  the  items  for  which  she 
may  not  recover. 

DABfAOES:    Profits— Becovery— Keeping  Boarding  Hoiue.    In  an  ac- 

16  tion  for  personal  injuries  resulting  in  an  alleged  loss  of  time, 
services,  and  inability  to  perform  labor  or  earn  money,  the 
possible  profits  of  keeping  a  boarding  house  are  not  an  element 
of  recovery. 

PLEADIN0:       Prayer— Designatio    Unlns    Ezclmdo    Altoriiis.      A 

17  prayer  for  relief,  resting  on  distinctly  enumerated  elements  of 
loss,  excludes  all  other  elements  of  loss.  Therefore,  where  plain- 
tiff pleaded  that  she  sustained  injuries  (a)  to  certain  muscles, 
(b)  to  her  spinal  column,  all  resulting  in  great  physical  and 
mental  pain,  and  prayed  for  a  recovery  of  $12,000,  held,  said 
pleading  covered  no  claim  for  'Moss  of  time  or  services  or  inabil- 
ity to  perform  labor  or  earn  money,"  or  expenditures  of  any 
kind. 

OABBIEBS:    Carriage  of  Passengers— Negligence— Instmctions.    An 

18  instruction  that  the  law  imposes  upon  a  carrier  of  passengers  an 
obligation  to  exercise  the  highest  degree  of  care  to  avoid  injuries 
to  passengers  that  is  reasonably  practicable  under  the  circum- 
stances existing  at  the  time  and  consistent  with  the  proper  and 
practical  management  of  its  affairs,  but  that  the  carrier  is  not 
an  insurer  of  absolute  safety,  is  not  subject  to  the  vice  of  making 
the  mere  ixmvenience  of  the  carrier  a  vital  consideration. 

OABBIEBS;      Oarriage    of    Passengers— ^Negligence — Stopping    and 

19  Starting  of  Oars — ^Instmctions.  The  claim  of  negligence  in  start- 
ing a  car  cannot  be  sustained,  if  the  evidence  shows  that  it  was 
started  in  a  prudent  and  careful  manner,  and  after  the  passenger 
had  had  reasonable  time  to  enter  the  car  while  it  stood  still. 

NEGLIGENCE:    Instroctions — ^Erroneous  Instmctlonji— Haimleas  Er- 

20  ror.  A  misdirection  as  to  what  will  constitute  negligence  on  the 
part  of  defendant  is  entirely  harmless  when  the  jury  returns  a 
verdict  for  plaintiff,  and  thereby  necessarily  finds  that  defendant 
was  negligent. 

TBIAL:    Instroctions— ErroneooB  But  Harmless  Bistroction— Psycho- 

21  logical  Effect  on  Verdict.  Where  the  jury  returned  a  verdict  for 
plaintiff,  in  spite  of  the  fact  that,  by  an  erroneous  instruction, 
the   court   gave   defendant   an   unjustifiable   chance   to   escape, 
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error  may  not  be  predieated,  on  appeal,  because  of  the  inade- 
quacy of  the  verdict,  on  the  subtle  argument  that  such  erroneous 
instruction  had  a  bad  psychological  effect  on  the  amount  of  the 
verdict. 

DA3CA0BS:    Pain  and  Suffering— Fatoxe  Pain-— Pennaneney  of  In- 

22  Jmies— Inalmctiona.  An  instruction  allowing  a  recovery  for  fu- 
ture pain  only  in  ease  the  injuries  from  which  the  pain  comes  are 
permanenif  is  erroneous. 

APPEAL  AND  EBBOB:    Paxties  Entitled  to  Allege  Error— Exror  on 

23  Kon-Iisiie.  A  plaintiff  may  not  complain  of  an  instruction  which 
erroneously  limits  his  right  to  recover  on  an  issue  not  made  by 
the  pleading  and  not  mutually  tried  out  by  the  parties.  80  held 
where  the  court  errouiBously  instructed  as  to  the  recovery  for 
future  pain,  no  such  issue  appearing  in  the  record. 

PLEADING:     Iniia,  Proof  and  Varlanee— Issue  Without  Wkitten 

24  Plea^-Walver.  One  may  not  be  said  to  have  mutually  agreed 
with  his  adversary  to  try  out  an  issue  not  raised  in  the  written 
pleadings,  by  failing  to  object  to  evidence  which,  though  bearing 
on  and  tending  to  prove  such  non-paper  issue,  was  also  admissible 
on  other  issues  which  the  written  pleadings  did  raise. 

PSIKGIPLE  APPLIED:  Plaintiff,  in  an  action  for  personal 
injury,  did  not,  in  the  written  pleadings,  raise  any  issue  as  to 
pain  and  suffering  in  the  future;  L  e.,  later  than  the  time  of  trial. 
8he  did  plead  that  she  was  permanently  injured;  that  she  was 
injured  in  certain  muscles,  in  her  spinal  column,  and  "has  suf- 
fered almost  constant  physical  pain  and  severe  mental  anguish 
since  she  was  injured."  Evidence  was  received,  icithout  objection 
hy  defendant,  tending  to  show  what  injuries  she  had  sustained 
and  what  her  suffering  had  been  up  to  the  time  of  trial.  This 
necessarily  bore  also  on  her  non-paper  claim  that  she  would  suf- 
fer subsequently  to  trial.  But  held  that,  inasmuch  as  such  evi- 
dence was  clearly  admissible  on  the  written  issues,  failure  to 
object  could  not  work  a  waiver  of  the  right  to  demand  written 
plea  of  "future  pam." 

PLEAKNO:    Issoe,  Proof  and  Varlanee— Personal  Injnry— Pntore 

25  PaJn — Snffidancy  of  Plaading.  Pain  and  suffering  subsequent  to 
time  of  trial  must  be  specifically  pleaded,  if  such  pain  and 
suffering  do  not  naturally  follow  proof  of  that  which  is  pleaded; 
and  the  lapse  of  a  long  time  between  the  filing  of  petition  and 
date  of  trial  may  have  material  bearing  on  the  question.  Plead- 
ings reviewed,  and  heUd  not  to  count  on  such  pain  and  suffering 
later  than  the  time  of  trial. 

PBINCIPLE  APPLIED:  Petition  was  filed  April  25,  1912,  in 
which  plaintiff  pleaded  that  she  was  painfully  and  permanently 


6  WoEEz  V.  Des  Moines  C.  E.  Co.       [175  Iowa 

injured  on  December  1,  1911;  that  she  was  injnred  in  the  mus- 
cles and  ligaments  of  her  leg;  that  her  spinal  column  was  in- 
jured, with  results,  at  times,  resembling  paralysis;  and  that  ''she 
has  suffered  aXmoai  constant  physical  pain  and  severe  mental  an- 
guish since  she  was  injured. ''  The  trial  was  had  on  March  1, 
1913.  The  issue  of  permanent  injury  and  pain  and  suffering  down 
to  time  of  trial  was  submitted.  The  verdict  was  for  $200,  from  which 
plaintiff  appealed  because  inadequate.  Held,  the  claim  that  suf- 
fering would  continue  for  more  than  practically  a  year  could  not 
be  naturally  deduced  from  what  was  pleaded,  and  therefore  the 
pleading  raised  no  issue  as  to  suffering  subsequent  to  trial.  (The 
court  says:  "The  point  is  close;  but  affirmance,  rather  than  rever- 
sal, has  the  benefit  of  reasonable  doubt.'') 

PLEADING:  Oonstmction — Fatnre  Pain — ConditioiiB  Snxraimdiiig 
^6  Trial  and  Verdict.  On  the  question  whether  a  pleading  counts 
on  future  pain  and  suffering,  i.  e.,  later  than  time  of  trial,  the 
appellate  court  will  give  material  consideration  to  the  condi- 
tions surrounding  the  trial,  including  the  time  elapsing  from 
the  date  of  injury  to  date  of  trial,  and  the  smallness  of  the 
verdict  which  the  lower  court  held  to  be  justified  by  the  evidence. 

Appeal  from  PoUc  District  Court, — Chables  A.  Dudley, 

Judge. 

Wednesday,  March  15, 1916. 

Suit  for  personal  injuries.  Verdict  for  plaintiff.  Plaintiff 
appeals,  claiming  that  the  verdict  is  inadequate. — Affirmed, 

0.  M.  Brocketi  and  John  McLennan,  for  appellant. 
Parker,  Parrish  cfe  Miller  and  A.  O,  Bippey,  for  appellee. 

Salinger,  J. — I.  The  witness  Lambert  testified  that,  in 
the  fall  of  1910,  he  took  the  application  of  plaintiff  for  sick- 
ness and  accident  insurance;  that  the  application  was  taken 

in  duplicate ;  that  plaintiff  signed  one  and  not 

*'  memor^ia:       *^^  Other;  that  the  signed  application  was 

S]mi8s?biiity.      transmitted  to  the  insurer  in  the  state  of  New 

York,  and  that  witness  does  not  know  where 
it  now  is.  The  witness  produced  the  unsigned  duplicate,  and 
it  is  known  in  this  record  as  Exhibit  1.    It  is  written  therein 
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that  applicant  had  in  the  past  had  ' '  acnte  attacks  of  rheuma- 
tism at  times,  but  not  severe."  The  witness  says  that  these 
words  are  in  his  writing ;  that,  when  he  prepared  the  blank,  the 
plaintiff,  as  witness  recalls,  said  that  she  had  had  at  times 
attacks  of  rheumatism;  that  he  made  this  written  statement 
from  what  plaintiff  said  just  before  he  made  it,  and  wrote 
down  her  statement  correctly  as  plaintiff  stated  it.  There- 
upon, defendant  offered  Exhibit  1  in  connection  with  the  testi- 
mony of  this  witness,  so  far  as  it  relates  to  said  statement. 
We  have  to  determine  whether  objections  made  to  this  testi- 
mony, and  to  this  exhibit,  that  same  are  incompetent,  immate- 
rial and  not  the  best  evidence,  were  rightly  overruled.  We 
shall  not  attempt  to  follow  the  counsel  into  all  the  ramifications 
of  their  dispute  on  this  point,  but  hold  that  the  objections  are 
not  well  made,  because : 

1.  The  testimony  and  the  introduction  of  the  paper  was 
no  attempt  to  prove  by  secondary  evidence  the  contents  of  the 
signed  paper  sent  to  New  York.    It  is  all  merely  the  equiva- 
lent of  (1)  testimony  that  plaintiff  made  state- 

**  SS^secon^^T^  ments  as  to  the  condition  of  her  health  prior 
SffneS  uid  un-  ^^  the  accident  in  suit,  and  that  the  witness, 
8i^d  memo-     ^^  ^j^^  ^j^^^^  ^j^^  Statement  was  made,  correctly 

reduced  it  to  a  written  memorandum;  and 
(2)  thereupon  introducing  said  memorandum.  In  a  general 
way,  it  is  the  equivalent  of  a  memorandum  made  by  a  dis- 
interested person  before  any  controversy  arose,  which  he 
knows  he  made  truly  at  the  time  when  he  made  it,  because  he 
remembers  what  was  said,  and  his  thereupon  testifying,  inde- 
pendently of  the  writing,  what  was  said.  Neither  the  oral 
testimony  nor  the  admission  of  this  memorandum  violated 
any  rule  as  to  best,  or  as  to  primary  and  secondary  evidence. 
AU  was  merely  a  method  of  showing  what  oral  statements 
plaintiff  had  made  as  to  her  bodily  condition  at  a  time  before 
the  acts  of  defendant  injured  her. 

2.  On  any  theory,  the  testimony  was  not  objectionable, 
because  the  original  Was  outside  of  the  jurisdiction  and  in  the 
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state  of  New  York,  and  not  under  the  control  of  the  party 

offering  it,  and  because  the  party  who  had 
'"  SS'SSSSSiSr*    ^^^  original  is  not  a  party  to  the  suit. 
dSSS^bS^ond'  As  we  read  it,  the  text  in  17  Cyc.  527, 

court.  ^^  °"  ^  militates  against,  rather  than  helps,  the  posi- 
tion of  appellant.  It  declares  fairly  that, 
where  a  paper  is  out  of  the  jurisdiction,  the  ordinary  rules  as 
to  secondary  evidence  do  not  govern.  Hawkins  v.  Rice,  40 
Iowa  435,  merely  holds  that  a  written  assignment  cannot  be 
established  by  parol  upon  a  showing  that  the  instrument  had 
been  sent  to  the  clerk  for  record  and  not  returned,  because 
such  assignment  is  still  constructively  in  the  possession  of  the 
assignee ;  and  Orimes  v.  Simpson  Centenary  CoUege,  42  Iowa, 
at  590,  applies  said  ordinary  rules  because  there  was  no  posi- 
tive and  direct  evidence  showing  where  it  was  or  who  had  the 
contract  at  the  time  of  the  trial,  or  that  it  was  lost  or  mislaid. 
We  think  Adams  v.  CouUiurd,  102  Mass.  167,  173,  squarely 
sustains  the  trial  court. 

Kennell  v.  Boyer,  144  Iowa,  at  306,  is  that  memoranda 
made  in  a  transaction  where  the  maker  acts  as  agent  for  both 
parties  are  admissible.  Donovan  v,  Boston  dk  M,  B.  Co., 
(Mass.)  33  N.  E.  583,  584,  holds  memoranda  are  admissible 
where  there  is  no  reasonable  possibility  that  they  were  inten- 
tionally made  incorrect ;  where  made  by  one  acting  in  the  line 
of  duty  and  in  the  usual  course  of  employment,  under  condi- 
tions which  tended  to  make  the  entry  correct ;  made  before  any 
controversy  had  arisen,  and  when  all  concerned  had  no  interest 
other  than  to  know  and  state  the  truth.  According  to  Inhabit' 
ants  of  Townsend  v.  Inhabitants  of  Pepperell,  99  Mass.  40,  on 
issue  of  the  insanity  of  a  patient  during  a  certain  period,  a 
record  of  his  condition  and  treatment  as  a  patient  in  a  hospital, 
produced  at  a  trial  40  years  after  its  date  by  the  superin- 
tfUj^ent  of  the  hospital  as  part  of  a  series  of  records  of  which 
he  is  the  official  custodian,  purporting  to  be  contemporaneously 
made  by  the  attending  phjrsicians,  and  which  it  is  their  duty 
;to  make,  is  admissible  in  evidence  as  a  foundation  for  the 
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opinion  of  an  expert  whether  it  indicates  mental  disease  of 
the  patient,  without  identifying  the  person  who  made  it. 
State  V.  Brady,  100  Iowa  191,  200,  decides  that,  in  a  prosecu- 
tion for  embezzlement  from  a  railroad  corporation,  memoranda 
consisting  of  the  records  of  its  ticket  ofSce,  showing  daily 
sales  there  during  a  given  year,  should  be  admitted,  where 
it  is  conceded  that  the  agent  could  not  know  from  memory 
the  facts  stated  in  the  memorandum,  and  are  admissible  as 
substantive  evidence  under  the  same  circumstances  as  if  a 
witness  said  he  knew  they  were  true  when  made,  but  had  no 
independent  recollection  either  before  or  after  examining 
them  as  to  the  sales  to  which  they  refer.  In  Oraham  v.  Dillon^ 
144  Iowa  82,  we  hold  that,  if  a  witness  can  testify  that  at  or 
about  the  time  a  memorandum  or  entry  was  made  he  knew 
its  contents,  and  knew  it  to  be  true,  his  testimony  and  the 
memorandum  are  both  competent  evidence,  although  the  wit- 
ness cannot  testify  to  the  facts  as  a  matter  of  independent 
recollection,  even  after  his  memory  has  been  refreshed.  And 
see  Edwards  v.  City  of  Cedar  Rapids,  138  Iowa,  at  423,  424. 

II.    As  we  view  it,  the  only  material  testimony  given  by 
the  witness  Lambert  was  that  the  duplicate.  Exhibit  1,  truly 
states  something  which  the  plaintiff  told  the  witness.    Plain- 
tiff was  allowed  to  contradict  this  by  stating 
^'  evancy^ater-    that  shc  was  ucver,  in  fact,  afflicted  with  rheu- 
petency :  logi-     matism,  and  that  she  did  not  tell  him  that  she 

had  suffered  acute  attacks  of  rheumatism,  but 
that  they  were  not  severe  ones.  It  is  complained  that  she  was 
not  also  permitted  to  say  that  the  duplicate  was  not  a  true 
copy  of  the  signed  application.  Whether  it  was  or  not  is 
material  and  relevant  to  nothing  before  the  court  when  this 
testimony  was  excluded.  Whether  the  signed  application  sent 
to  New  York  did  or  did  not  contain  this  statement  as  to  rheu- 
matism had  no  bearing  on  whether  such  declaration  as  the 
witness  wrote  into  the  duplicate  was  made.  That  witness 
made  this  written  memorandum  in  but  one  paper,  rather  than 
in  two,  did  not  affect  the  material  portions  of  his  testimony. 
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2. 

In  sustaining  objection  to  this,  the  judge  said  that  he 
did  not  know  how  the  plaintiff  may  know  whether  this  state- 
ment is  contained  in  the  original,  the  original  not  being  in 

court.    We  do  not  agree  to  the  claim  that  this 

*  of  courtf ob?*^*   not  only  excluded  the  proposed  testimony  but 

witness's  discredited  and  destroyed  evidence  put  in 

knowledire.  n% 

earlier.  That  the  court  thought  that  the 
witness  might  not  be  able  to  say  from  memory  whether  the 
duplicate  was  a  copy  of  the  other  did  not  indicate  to  the  jury 
that  she  could  not  be  able  to  remember  whether  or  not  she 
ever  made  a  statement  that  she  had  had  acute  attacks  of  rheu- 
matism.  At  any  rate,  there  is  neither  error  point  nor  brief 
point  which  complains  of  this  alleged  misconduct  of  the  trial 
judge.  The  objection  presented  to  us  is  that  this  testimony 
was  excluded,  and  not  the  manner  in  which  it  was  excluded. 


3. 


We  see  no  force  in  the  argument  that,  even  though  this 

evidence  might  rightfully  h^ve  been  excluded  on  rebuttal 

because  it  was  not  rebuttal,  or  was  a  repetition,  it  was  error 

<  appbaland        ^  exclude  it  on  the  objection  made  that  it 

iS*error ™'      ^as  uot  the  bcst  cvidencc.    In  the  first  place, 

^'ulingevf ~       testimony  that  a  paper  before  the  court  is  not 

oby^uon.^**'     a  true  copy  of  one  not  before  the  court  is 

vulnerable  to  the  objection  of  not  being  the  best  evidence. 

Moreover,  while,  where  complaint  is  made  of  the  overruling 

of  an  objection,  the  trial  ruling  will  not  be  disturbed  unless 

objection  covering  the  point  was  made,  this  rule  of  appellate 

review  is  based  on  the  thought  that,  if  specific  objection  had 

been  made  below,  the  ruling  might  have  been  different,  and  no 

occasion  to  appeal  have  arisen.    This  is  not  the  rule  where  the 

sustaining  of  an  objection  is  complained  of.    Where  for  any 
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reason  it  was  right  to  sustain  the  objection,  the  ruling  will 
not  be  disturbed  because  it  was  made  without  the  presenta- 
tion of  sufficient  argument,  or  without  apprehension  of  the 
true  reason  for  making  it.  In  re  Will  of  Crissick,  174  Iowa 
397. 

III.  Complaint  is  made  of  overruling  the  plaintiff's 
objection  to  evidence  of  Dr.  Lambert,  which  was  to  the  effect 
that  plaintiff  was  brought  to  his  office  in  March,  1910,  about 

one  year  and  nine  months  before  accident  in 

^'  ^n^.^mate^    smt ;  that  she  then  completed  a  claim  for  some 

comp«tency:       accident  that  she  had  had;  that  she  said  she 

Jury  I'expert       had  fallen  down  a  stairway  and  hurt  her 

testimony. 

shoulder,  and  that  no  one  saw  this  accident, 
and  that  Lambert  was  of  opinion  that  the  trouble  was  due  to  a 
rheumatic  disease  of  the  shoulder.  The  assignment  refers  us  to 
lines  18  to  32,  page  50,  of  abstract.  There  we  find  that  Lam- 
bert does  say  that  plaintiff  was  then  brought  to  his  office  to 
complete  a  claim  for  some  accident  that  she  had  had ;  that  she 
said  she  had  fallen  down  a  stairway  and  hurt  her  shoulder, 
and  that  no  one  saw  this  accident ;  and  that  he  made  an  exami- 
nation of  the  shoulder  at  that  time.  We  also  find  that  no 
objection  whatever  was  made  to  this.  But  there  was  this, 
more: 

''Q.  What  was  your  opinion  at  that  time  as  to  what  was 
ailing  that  woman's  shoulder?  (Objected  to  as  incompetent, 
irrelevant  and  immaterial  to  any  issue  in  this  case.  Over- 
ruled. Exception.)  A.  I  was  of  the  opinion  that  the  trouble 
was  due  to  a  rheumatic  disease  of  the  shoulder.'' 

This  testimony  is  not  incompetent,  because  it  appears  that 
witness  was  a  practicing  physician  of  at  least  10  years'  expe- 
n'eiice.     It  is  not  irrelevant  and  immaterial  to  any  issue  in 
the  case,  because  it  is  relevant  to  the  inquiry  whether  injury  to 
health  or  body  shown  on  this  trial  was  wholly  due  to  the  acci- 
dent sued  for  or  wholly  or  partly  to  something  that  occurred 
before  this  accident. 
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2. 

Upon  examining  the  abstract  as  referred  to  in  another 

assignment,  we  find  this  as  to  witness  Bonner: 

*'  SSncy .^mi^'-  * '  Q*    ^^  ^^^  remember  of  her  coming  to 

teriaiityf at^'     7^^  ^  ^^  agent  of  this  company  and  making 

denui!*^  *'*^*'      any  claim  with  reference  to  sick  benefits  in 

August,  1907?  (Objected  to  as  irrelevant, 
immaterial  and  incompetent.  Overruled.  Exception.)  A. 
She  did  not  come  to  me ;  she  sent  for  me.  Q.  What  conversa- 
tion did  you  have  with  her  relative  to  her  physical  condition  f 
(Same  objection,  ruling  and  exception.)  A.  That  was  about 
eight  years  ago.  She  was  having  soine  trouble.  She  sent  to 
me  to  ask  me  whether  our  company  allowed  any  sick  benefits. 
I  had  a  long  conversation  with  her.  She  and  her  husband  were 
members.  Later,  she  sent  word  to  the  lodge  that  her  husband 
and  she  were  unable  to  pay  their  dues  on  account  of  sidc- 
ness.  Q.  Were  the  dues  remitted?  (Objected  to  as  not  the 
best  evidence,  hearsay,  incompetent  and  irrelevant.  Objec- 
tion overruled.)" 

To  this  last  ruling,  no  exception  was  taken.  The  answer 
is  that,  while  in  strictness  the  dues  were  not  remitted,  the  local 
lodge  paid  them. 

Eliminating  what  is  not  excepted  to,  this  is  testimony 
amounting,  in  effect,  to  a  statement  that  before  the  accident 
the  plaintiff  was  sick.  The  inquiry  as  to  the  allowance  of 
sick  benefits  and  all  the  rest  of  it  leads  up  to,  is  part  of,  and 
told  the  jury  of,  this  previous  sickness.  It  is  neither  irrele- 
vant, immaterial  nor  incompetent.  Plaintiff  exhibited  herself 
before  the  jury;  she  testified  to  physical  conditions  which 
she  claims  resulted  from  the  car  accident.  Anything  was 
material,  relevant  and  competent  which  tended  to  challenge 
that  conditions  found  existing  at  the  trial  were  due  in  whole 
or  in  part  to  the  car  accident.  Any  previous  illness  is  relevant 
to  that  inquiry.  Any  admission  that  involves  being  sick  before 
this  accident,  and  any  inquiry  made  before  that  accident  as  to 


Hat.  1916]     Wobez  v.  Dbs  Moinbs  G.  B.  Co.  13 

whether  sick  benefits  were  obtainable,  and  obtaining  same, 
either  prove  such  illness  or  tend  to. 


8. 

There  is  no  error  point  which  complains  of  admitting 
testimony  as  to  an  earlier  injury  of  the  plaintiff  by  a  gasoline 
explosion,  but  there  is  a  brief  point  that  does.     Waiving 

whether  this  is  sufficient  to  entitle  the  i)oint 
'  rbor:  review:    to  Consideration  here,  we  have  to  say  that 

some  of  this  testimony  was  given  by  the  plain- 
tiff herself  on  redirect,  without  objection,  and  some  of  it 
against  the  objections  of  the  defendant.  Appellant  can 
scarcely  complain  of  the  reception  of  this  testimony,  what- 
ever appellee  might  have  urged,  if  appealing.  Aside  from 
this,  the  testimony  was  relevant  on  whether  the  physical  con- 
dition urged  as  a  basis  of  recovery  was  wholly  due  to  the  act 
of  the  defendant,  or  in  whole  or  in  part  due  to  the  earlier 
injury. 

4. 

A  paper  known  in  the  record  as  Exhibit  2V^  is  an  alleged 
written  contract  between  plaintiff  and  a  lawyer,  one  Carson, 
of  date  June  8,  1907.    It  contains  a  statement  that  Carson  is 

to  prosecute  an  action  for  damages  on  account 
10.  WITNM8B8:      of  personal  injuries  caused  by  said  explosion. 

Impeachment:  r-  •»  ^  sr 

ttonfcompe-     "^^  plaintiff,  in  effect,  denied  the  making  of 
d^^^  *^"      such  contract,  or  the  authorizing  suit  for  said 

injury.  Carson  was  permitted,  in  effect,  to 
say  that  the  contract  was  made  and  the  suit  authorized.  The 
contract  was  admitted  ''for  the  purpose  of  going  to  the  fact 
that  a  suit  of  that  character  in  which  the  question  of  her 
phyaical  condition  was  considered."  The  rulings  permitting 
plaintiff  and  Carson  thus  to  testify,  and  admitting  the  con- 
tract, are  without  error.  When  all  is  said,  it  appears  clearly 
that   this  entire  examination  and  the  introduction  of  the 
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contract  went:  (1)  to  contradict  and  impeach  the  plaintiff 
in  her  statement  that  she  had  made  no  formal  claim  for, 
nor  instituted  a  suit  to  recover,  damages  for  said  physical 
injuiy;  and  (2)  to  show,  by  way  of  admission,  that,  earlier 

than  the  car  accident,  plaintiff  had  suffered 

11.  bvidbngb:        injuries  which  might  account,  at  least  in  part, 

STmateriai-    ^^^  *^®  Condition  which  she  attributed  wholly 

tSuirrfor?*     *^  ^^^  negligent  acts  of  this  defendant.    It  was 

and^^S^     aU  admissible  for  that  limited  purpose,  and 

was  admitted  for  no  more  than  that.  More- 
over, the  petition  in  the  case  was  offered  by  plaintiff,  with  a 
statement  that  there  was  no  objection  to  the  part  of  the  peti- 
tion with  reference  to  her  physical  condition,  and  the  court 
ruled  that  same  would  be  admitted  for  the  sole  purpose  of 
showing  the  physical  condition  of  plaintiff. 


5. 


Plaintiff  offered  petitions  in  which  she  sought  divorce 
from  her  husband.  Defendant  objected,  ''except  to  that  part 
which  relates  to  her  health,"  and  the  court  ruled  that  it 

would  be  received  for  the  purx)ose  of  **show- 
**•  in^^^      ing  the  condition  of  her  health  and  no  other." 

SRBOB «  lis*  ^^ 

SlrS^^omSi.      To  this  the  plaintiff  excepted.    We  fail  to  see 
biw^wwign-       ^hat  plaintiff  has  to  complain  of.    Moreover, 

we  do  not  find  that  this  is  complained  of  on 
this  appeal  in  any  way  except  (1)  by  the  general  statement 
in  error  point  9  that  the  court  erred  '*in  its  rulings  exdud- 
plaintiff's  evidence  upon  defendant's  objections  and  in  admit- 
ting evidence  for  defendant  against  plaintiff's  objection, 
specified  particularly  in  the  statement  of  facts  and  in  the 
argument  in  support  of  this  claim,"  (2)  by  the  statement  in 
error  point  10  that  the  court  erred  in  overruling  plainti^'*- 
motion  for  a  new  trial,  and  (3)  by  brief  point  9,  that  sufiB- 
cient  is  shown  **in  support  of  the  foregoing  propositions  to 
demonstrate  that  plaintiff's  motion  for  a  new  trial  should  have 
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been  granted."  The  motion  for  a  new  trial  deals  with  the 
exclusion  of  evidence  in  like  general  terms,  and,  finally,  every- 
thiog  in  that  motion  which  is  not  specifically  assigned  upon  and 
argued  seems  to  be  abandoned  by  the  statement  in  argument 
that: 

^*Ab  the  motion  for  new  trial  was  particularly  grounded 
upon  the  errors  we  have  hereinbefore  argued,  argument  of 
errors  in  overruling  it  would  involve  repetition  which  could 
hardly  be  helpful.  So  far  as  is  applicable,  and  we  believe 
all  of  it  is,  we  refer  to  what  has  already  been  said  and  adopt 
it  as  our  argument  in  support  of  our  assignment  against  the 
order  denying  new  trial." 

IV.  Plaintiff  was  asked  what  amount  she  had  paid  out 
for  medicine  or  medicines  for  her  use  by  prescription  or  advice 
of  doctors  since  she  was  injured,  and  answered:    ''I  cannot 

say  definitely  just  exactly  how  much  I  have 

pen^tuM.       ^^^  sb^  bought  everything  on  the  calendar 

that  the  doctors  prescribed  to  help  her;  that 
it  has  cost  her  considerable ;  but  that  she  hadn't  exactly  made 
out  an  itemized  bill  of  it  for  the  16  months ;  and  that,  in  her 
best  judgment,  not  overestimating,  ''I  expect  about  $10  or 
$15;"  and  that  the  money  she  recalled  then  as  having  been 
paid  to  a  doctor  or  doctors  was  $5  paid  Dr.  Ely  for  his 
examination. 

Governing  ourselves  by  the  abstract  for  the  appellee,  we 
find  that  the  testimony  on  medical  service  and  the  like,  and 
objections  thereto,  were  as  follows:  Plaintiff  said  the  "next" 
doctor  she  had  was  Grimes;  he  never  presented  his  bill  and 
she  does  not  know  what  it  is ;  knows  what  the  bills  of  some  of 
the  doctors  are — Grimes,  Vest  and  Duhigg.  Dr.  Grimes 
charged  ''us"  $2  a  visit;  she  thinks  she  owes  Dr.  Grimes  $8. 
This  was  stricken  out  as  wholly  immaterial  ''and  no  founda- 
tion laid  showing  what  the  amount  of  the  bill  was,"  and 
plaintiff  excepted.  She  was  then  asked,  "What  is  your  best 
judgment  as  to  whether  Dr.  Grimes  rendered  you  a  state- 
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ment, ' '  and  she  answered  that  she  thought  it  was  $8.  Defend- 
ant moved  to  strike  this  answer,  and  plaintiff's  counsel,  in 
effect,  withdrew  the  question,  by  the  statement, ' '  I  don 't  think 
you  understand  my  question.  Did  Dr.  Grimes  render  you 
a  statement  for  the  amount  due  himf "  to  which  she  answered 
that  he  did.  She  continued  that  she  asked  Dr.  Grimes  to  come 
once,  and  she  called  at  his  office  about  three  or  four  times, 
and  that  she  knew  whether  the  bill  of  $8  which  he  rendered 
was  a  reasonable  bill  for  his  services.  She  was  then  asked : 
'^Q.  Now,  you  may  state  whether  or  not  it  was  a  reasonable 
bill. ' '  On  the  objection  of  defendant  that  the  question  assumed 
there  had  been  a  bill  handed  to  her,  that  the  bill  itself  would 
be  the  best  evidence  of  what  it  was,  and  that  it  is  not  shown 
that  witness  knows  the  usual  charge  of  physicians  in  this  city, 
whether  it  is  reasonable  or  unreasonable,  the  court  said:  "I 
hardly  think  this  witness  to  be  qualified  to  answer  as  to  the 
reasonableness  of  this  bill."  The  plaintiff  excepted,  but 
added,  '*We  will  withdraw  that  for  the  present;  there  is 
another  way  of  getting  that  here."  The  witness  then  con- 
tinued that  Dr.  Carpenter  made  seven  visits  at  her  home  to  see 
her;  that  she  visited  Dr.  Duhigg's  office  approximately  five  or 
six  times;  that  the  latter  called  at  her  home  once;  that  he 
has  rendered  her  a  statement ;  that  she  has  never  paid  him ; 
and  that  she  knows  what  the  amount  of  the  statement  was; 
and  she  changed  her  testimony  as  to  the  calls  at  Grimes' 
office  from  about  three  or  four  times  to  four  or  five  times. 

We  find  no  error  point  nor  brief  point  complaining  of 
the  rulings  on  taking  evidence  as  to  outlays  for  medical  serv* 
ices,  but  do  find  an  assignment  that  the  court  erred  in  instruc- 

ing  that  nothing  could  be  allowed  "for  any 

14.  appbal  and      expense  incurred  for  physicians  or  nurses  or 

2f?friflfn|'"    expenditures  of  any  kind,"  which  is  credited 

dcflcidicy  in 

verdict  to  Instruction  16,  but  is  found  in  Instruction 

15.  We  are  of  opinion  that,  as  we  must  hold 
that  there  was  no  error  in  taking  this  testimony,  no  instruc- 
tion was  warranted  allowing  a  recovery  for  such  expense. 
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There  is  certainly  no  evidence  to  justify  an  allowance  for 
"expenses  incurred  for  nurses  or  expenditures  of  any  kind/' 
and  the  evidence  fails  to  show  that  there  was  ''any  expense 
incurred  for  physicians."  Certainly  there  is  none  as  to  how 
much  was  expended  or  justly  and  reasonably  due,  except  the 
item  of  $5  paid  Dr.  Ely.  We  should  not  reverse  in  order 
that  this  trifling  sum  might  be  allowed,  if  there  were  evidence 
that  it  was  a  reasonable  expenditure;  and  there  is  no  such 
evidence. 

In  Elzig  v.  Bales,  135  Iowa  208,  215,  we  held  it  was  error 
to  allow  recovery  for  part  of  the  amount  paid  out  for  medi- 
cines, without  any  showing  that  these  were  prescribed  by 
physicians  or  necessary,  or  that  the  amount  paid  was  the 
reasonable  value  thereof. 


2. 


It  is  urged  that  a  married  woman  engaged  in  an  occupa- 
tion on  her  own  account  has  a  right  of  action  for  tort  result- 
ing in  injury  to  her  business  or  to  her  earning  capacity,  and 

that,  therefore,  it  was  error  to  exclude  certain 

"■  wii^w&e's^    evidence,  and  to  charge  that  nothing  should 

busing:  loss    be  allowcd  for  loss  of  time,  services  or  inabil- 

deflnicenesa'      ity  to  perform  labor  or  earn  money.     The 

required. 

statement  of  law  is  sound,  but  the'  record 
discloses  that  such  law  was  not  disobeyed,  and  that  there  is 
no  error  available  to  appellant.  There  is  no  evidence  which 
even  attempts  to  segregate  the  personal  earnings  of  plain- 
tiff in  keeping  boarders,  or  her  loss  of  earnings  as  a  detective. 
There  is  no  way  of  knowing  how  much  she  lost  on  these 
accounts,  separated  from  other  claims  of  loss.  See  In  re 
Trusteeship  of  Clark,  174  Iowa  449.  There  is  no  attempt  to 
show  any  loss  of  earnings  as  a  detective,  either  separately  or 
mingled  with  other  items. 

Plaintiff  testified  that  prior  to  this  injury  she  had  the 

Vol-  176  lA,— 2 
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occupation  or  business  of  keeping  boarders  at  her  home ;  that 
she  just  gave  them  table  board  because  she  didn't  have  a  very 

large  house;  that  after  the  injury  she  con- 
16.  damaobs:  tinned  to  keep  and  provide  for  those  boarders 
covery-keep-  personally  and  herself,  and  for  five  months, 
houBe^  ^^  but  with  the  assistance  of  help.  On  objection 
to  the  question  as  to  what  help  she  had  hired  to  do  work  which 
she  had  done  theretofore  herself,  the  court  indicated  that  this 
was  not  a  proper  measure  of  damages,  although  he  would  let 
counsel  proceed.  Counsel  responded  that  he  was  anxious  to 
get  a  suggestion  if  he  could,  and  then  excepted  to  this  ''ruling 
of  the  court."  The  witness  then  continued  that  at  the  time 
she  was  injured  she  had  from  two  to  seven  boarders;  that* 
before  her  injury  she  did  all  in  cooking,  serving  and  otherwise 
providing  for  these  boarders,  except  that  she  had  the  help  of 
a  student  in  washing  dishes ;  that  she  did  the  cooking,  buying, 
mostly  waited  on  the  tables,  and  kept  her  house  in  order ;  and 
that  after  her  injury  she  did  none  of  these  things,  except 
that  she  ''managed  it  for  the  rest  of  them  to  know  what  to 
do  when  I  was  not  able  to  be  up,  and  when  I  wasn't  they 
came  to  me  to  ask."  She  said  that  she  did  not  do  any  of  the 
physical  or  manual  work  for  about  three  months,  sat  around 
and  did  what  she  could  sitting  down.  She  stated  that  she 
knew  what  her  earning  capacity  was  by  the  week  or  by 
the  month  "in  money  that  (she)  earned  in  keeping  boarders 
as  (she  had)  stated  at  the  time  (she  was)  injured."  She  was 
then  asked  to  say  if  she  knew  what  her  "average  weekly 
earnings  from  the  keeping  of  boarders  that  (she)  kept  was 
(per  week)  up  to  and  at  the  time  that  (she)  received  the 
injuries/'  and  was  not  permitted  to  do  so.  What  plaintiff 
attempted  to  put  in  evidence  is  clearly  labeled  by  the  col- 
loquy concerning  it.  On  objection  being  made  to  this  last 
question,  the  court  intimated  a  doubt  whether  profits  of  a 
business  could  be  considered,  and  asked  counsel  to  state  what 
he  considered  the' measure  of  damages.  The  answer  was 
counsel  thought  "that  the  amount  that  the  plaintiff  made 


Mar.  1916J      Worez  v.  Des  Moines  C.  R.  Co.  19 

and  saved,  if  she  knows,  as  the  profits  from  her  work  and  the 
food  that  she  served  her  boarders,  the  net  result  would  be  a 
fair  measure  of  damage  for  the  injury  which  she  sustained 
by  being  unable  to  produce  that  sei^vice. ' '  Being  then  asked 
what  the  claim  would  be  if  she  made  no  profits,  counsel 
responded  that  then  there  would  be  nothing  lost ;  that  would 
be  a  matter  that  they  (the  jury)  could  go  into;  that  if  there 
was  nothing  made,  then  ''of  course,  we  have  got  nothing  to 
claim."  Counsel  added  that  he  thought  the  running  of  a 
boarding  house  is  a  legitimate  business,  the  same  as  any  other, 
and,  if  its  proprietor  is  capable  of  earning  in  that  way  ''net 
over  all  other  expenditures  $50  a  week,  we  ought  to  have  a 
right  to  show  that  just  to  the  same  extent"  as  if  that  amount 
were  earned  by  her  in  a  store  or  any  other  employment,  and 
that  counsel  knew  of  no  other  way  of  determining  what 
damage  she  has  sustained.  Thereupon,  the  court  said:  "That 
is  the  thing  that  is  troubling  me,  is  to  get  away  from  this 
theory  of  capital,  etc.,  which  must  be  involved  in  this  matter. 
At  the  present,  I  will  sustain  that  objection  because  it  don't 
seem  to  me  that  that  is  the  proper  measure  of  damages." 
And  plaintiff  excepted. 

In  this  state  of  the  evidence,  it  could  not  be  error  to 
charge  that  the  verdict  should  not  include  compensation  for 
loss  of  time,  or  services,  or  inability  to  perform  labor  or  earn 
money.  There  was  no  evidence  upon  which  to  award  such 
eompensation,  and,  at  best,  nothing  from  which  the  jury 
could  determine  how  much  money  had  been  thus  lost.  If 
there  be  error,  it  is  not  in  thus  charging,  but  in  the  rulings 
that  kept  the  evidence  in  this  condition.  On  fair  considera- 
tion, it  is,  however,  clear  that  plaintiff  proffered  all  the  evi- 
dence she  proposed  to  put  in — some  evidence  as  to  profits. 
She  made  no  attempt  to  prove  the  personal  labor  necessarily 
used  or  money  expenditures  required  to  carry  on  this  busi- 
ness, nor  to  prove  the  ultimate  point — ^how  much  the  gross 
earnings  would  exceed  the  value  of  the  personal  service  plus 
Uie  gross  expenditures.     But  the  court  indicated  that  such 
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proof  would  have  been  rejected  if  offered.  Consequently,  the 
question  is  squarely  whether  it  was  error  not  to  let  possible 
profits  of  keeping  a  boarding  house  enter  into  awarding  com- 
pensation for  personal  injuries.  We  believe  that,  in  principle, 
Roman  v,  Franklin  County^  90  Iowa  185,  191,  sustains  the 
refusal.  In  that  case,  we  hold  that  considering  profits  has 
never  been  extended  to  injuries  to  the  ability  to  conduct  a 
farm,  and  we  ground  it  on  the  statement  that  ''the  profits 
of  a  farm  depend  upon  many  contingencies  other  than  the 
personal  services  of  the  owner.  ^'  While  the  Homan  case  deals 
with  the  profits  of  conducting  a  farm,  and  here  are  involved  the 
profits  of  conducting  a  boarding  house,  any  distinction  based 
on  such  difference  in  the  business  would  be  a  distinction  with- 
out a  difference. 

3. 

Upon  decision  of  a  question  of  pleading  and  practice 
depends  whether  there  is  not  a  still  more  conclusive  reason 
for  sustaining  what  was  done  as  to  outlays  and  as  to  profits. 

An  amendment  to  petition  was  stricken.    It 
^^*  S^J^'Sin       covered  both  of  said  items.  If  striking  it  was 
eaf^hlM^     right,  and  if  the  original  petition  which  this 
^**^^-  amendment  attempted  to  aid  as  to  these  two 

items  does  not  cover  said  items,  then  there  was  no  claim  in 
pleading  for  same.  We  are  relieved  from  determining 
whether  it  was  error  to  strike  the  amendment  because  plaintiff 
insists  that  all  its  evidence  was  admissible  under  the  petition 
without  amendment.  No  disposition  of  an  amendment  which 
works  no  change  in  the  allegations  of  the  original  is  assign- 
able error.  (City  of  Topeka  v.  Sherwood,  (Kas.)  18  Pac. 
933.)  Thus  we  reach  whether,  on  the  original  petition,  plain- 
tiff was  entitled  to  have  submitted  to  the  jury  ''loss  of  time 
or  services  or  inability  to  perform  labor,  or  money,  or  any 
expense  incurred  for  physicians  or  nurses  or  expenditures 
of  any  kind,"  or  loss  of  profits.     The  petition  specifically 
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declares  that  plaintiff  was  injured  in  certain  muscles  and  liga- 
ments, sustained  injuries  to  the  spinal  column,  which  she 
cannot  fully  describe  except  to  say  that  she  experiences  much 
physical  pain  and  suffering,  and  at  times  symptoms  of 
paralysis,  and  that  she  has  suffered  almost  constant  physical 
pain  and  severe  and  annoying  mental  anguish  since  she  was 
injured.  This  is  followed  with  the  statement  ''and  all  to  her 
great  damage  in  the  sum  of  $12,000."    The  prayer  is: 

"Wherefore,  plaintiff  prays  that  she  may  have  and 
recover  judgment  against  defendant  in  the  amount  of 
$12,000." 

We  think  it  beyond  all  argument  that  the  claim  for 
damages  in  this  petition  is  exclusive  in  the  sense  that  the 
only  thing  charged  to  have  caused  the  damage,  and  the  only 
thing  for  which  the  amount  claimed  is  prayed,  are  the  specific 
things  enumerated  as  causing  the  damage,  and  as  being  the 
reason  for  the  prayer.  The  decision  on  the  point  is  controlled 
by  the  rule  of  ejusdem  generis,  and  of  designatio  umus  est 
exclusio  alierius.  The  demand  for  relief  rests  upon  distinctly 
enumerated  things,  and  it  excludes  all  others. 

V.  Complaint  of  Instruction  6  and  of  No.  8  are  related. 
No.  6  is  said  to  charge,  and  erroneously,  that  the  duty  to 
plaintiff  was  such  degree  of  care  and  foresight  to  prevent 

injury  as  was  practical  in  the  operation  of 
^•-  ^^gS^Jf       defendant's  street  car  system.     Such  effect 
neS^oe :'       cau  be  givcn  the  instruction  only  by  segregat- 
instructioiiB.      j^^^  ^^^  phrasc  which  it  uses.     Fairly  con- 
strued, it  does  not  make  the  mere  convenience  of  defendant  a 
vital  consideration.    It  is:     (1)  That  the  law  imposes  upon 
this  defendant  an  obligation  to  exercise  the  highest  degree 
of  care  to  avoid  accident  and  injury  to  its  passengers  that  is 
reasonably  practicable  under  the  circumstances  and  condi- 
tions existing  at  the  time  and  place  in  question,  and  consistent 
with  the  proper  and  practical  management  of  its  affairs;  (2) 
that  this  does  not  mean  that  the  defendant  is  an  insurer 
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against  accident  or  an  insurer  of  absolute  safety,  ''but  simply 
that  it  is  required  to  use  the  highest  degree  of  care  and  fore- 
sight reasonably  consistent  with  the  practical  operation  of  its 
street  car  system,  in  order  to  prevent  injury  to  its  passengers." 
Its  ke3rnote  is  that  the  carrier  must  use  the  highest  degree 
of  care  to  avoid  accident  and  injury  to  passengers.  All  else  is 
merely  explanatory  of  such  duty,  and  the  instruction  as  a 
whole  is  that,  though  the  operators  of  a  street  car  system  do 
owe  passengers  the  highest  degree  of  care  to  avoid  accident  and 
injury,  it  is  still  true,  and  the  passenger  must  be  held  to  under- 
stand, that  absolute  immunity  from  accidental  injury  may  be 
had  only  by  not  running  the  street  cars.  All  possibilities 
of  injuring  a  passenger  from  the  moving  of  a  street  car  may 
be  avoided  by  not  permitting  him  to  enter  a  car,  or  by  keeping 
the  car  at  a  standstill.  While  this  would  be,  indeed,  the  highest 
degree  of  care  to  avoid  accident  and  injury  to  passengers,  it 
is  a  degree  of  care  that  is  not  required,  because  its  exercise 
would,  as  the  instruction  puts  it,  not  be  reasonably  consistent 
with  the  practical  operation  of  the  street  car  system.  We 
think  that  this  is  what  the  instruction  should  be  held  to 
charge. 

It  is  said  that  Instruction  8  charges,  and  erroneously,  that 
defendant  could  not  be  found  guilty  of  negligence  if  the  evi- 
dence showed  that,  in  the  exercise  of  reasonable  care,  plaintiff 

might  have  entered  the  car  in  safety  before 
19.  CAHRiBRs:         the  accident  occurred.     It  charges  that  it 

carriage  of 

passenffers:      is  the  duty  of  defendant,  after  a  car  has 

neffUgtence :  " 

storfin/^^     come  to  a  standstill,  to  allow  what  is,  under 
^^inatruc-    ^j^^  circumstances,  a  reasonable  and  proper 

time  to  enable  the  passenger,  in  the  exercise 
of  reasonable  and  ordinary  care  on  his  part,  to  board  the  car 
in  safety  before  starting  it ;  that,  if  the  car  was  started  in  an 
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improper  manner,  and  without  due  warning,  and  4Jirew  the 
plaintiff  on  the  platforni,  it  would  warrant  finding  that 
defendant  was  negligent;  but  that,  if  it  is  shown  that  plain- 
tiff had  a  reasonable  and  proper  time,  in  view  of  all  the  eir- 
eumstances,  to  enable  her,  in  the  exercise  of  reasonable  and 
ordinary  care,  to  enter  the  vestibule  of  the  ear  in  safety  before 
the  ear  started,  in  a  careful  and  prudent  manner,  the  jury 
would  not  be  warranted  in  finding  that  defendant  was  guilty 
of  the  negligence  charged.  This  assignment,  too,  rests  on 
segregating  words  to  suit  the  argument ;  and  segregation  even 
does  not  show  error  in  the  instruction.  The  defendant  cannot 
be  guilty  of  injurying  the  plaintiff  by  negligent  starting  of  its 
ear,  if  it  started  the  same  in  a  prudent  and  careful  manner, 
and  after  the  plaintiff  had  had  reasonable  time  to  enter  the 
same  while  it  stood  still.  In  effect,  it  is  the  theory  of  this 
assignment  that  defendant  would  be  negligent  unless  it 
stopped  the  street  car  for  an  hour,  if  an  intending  passenger 
desired  that  much  time  to  board  it,  and  if,  after  it  starts  the 
ear  prudently  -and  carefully,  and  has  given  the  passenger 
every  reasonable  opportunity  to  board  the  same  before  it  starts, 
such  passenger  is  injured  by  boarding  the  car  after  it  has 
started. 

To  the  criticism  of  both  instructions,  the  following  lan- 
guage in  Markey  v.  Chicago,  M.  dk  8t,  P.  R.  Co.,  171  Iowa  255, 
268,  is  quite  applicable: 

"But  negligence  in  law  is  not  made  out  by  failure  to 
employ  absolute  care.  The  erection  of  high  walls  on  both 
sides  of  a  railroad  track,  and  employing  effective  guards  at 
every  crossing,  would  practically  prevent  the  injuring  of 
trespassers.  But  the  absence  of  such  walls  and  guards  does 
not  establish  actionable  negligence.  And  the  law  of  negli- 
gence is,  for  all  practical  purposes,  a  set  of  rules  defining 
how  far  absolute  care  may  be  departed  from,  without  liability. 
Negligence  is  not  failure  to  do  all  possible,  but  failure  to  do 
what  ordinary  prudence  dictates." 
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3. 

Neither  can  we  agree  with  the  contention  of  the  appel- 
lant that  these  two  instructions,  6  and  8,  are  prejudicial,  even 
if  erroneous.    Suppose  that  they  did  misdirect  the  jury  as  to 

what  constituted  negligence  on  the  part  of  the 

^^*  StpucSoS-     defendant,  or  constituted  contributory  negli- 

Stfucuona:*^"     gence  committed   in   improper  boarding  of 

harmless  ei-      ^j^^  ^^      .p^  ^^^^  plaintiff  a  single  dollar, 

the  jury  was  compelled  to  find  that  the 
defendant  had  been  negligent,  and  that  the  plaintiff  had  not 
contributed  to  her  own  injury.  The  alleged  error  was  not 
prejudicial,  because  there  was  a  verdict  for  plaintiff. 


4. 

As  to  the  ai^^iunent  that  misdirecting  the  jury  on  what 
entitled  the  plaintiff  to  recover  at  all  had  an  adverse  ''psycho- 
logical" effect  on  the  amount  of  the  verdict,  we  can  but  say 

that,  were  it  sound,  it  is  yet  too  subtle  to  be- 
21.  TBiAL:!n-        comc  a  rulc  of  appellate  review.   When  the 

structions : 

erroneous  but    court  tcUs  the  jury  that  in  certain  conditions 

harmless  in- 

peychoioicai    ^*  should  allow  the  plaintiff  nothing,  and  yet  it 
S^^®^^®''"     makes  an  allowance,  there  seems  to  be  no 

logical  connection  between  that  action  and  a 
feeling  that  because  of  such  action  the  verdict  should  be  made 
small.  The  finding  is  that  the  conditions  which  the  charge 
requires  for  a  recovery  exist.  Just  how  so  finding  has  a 
tendency  to  reduce  the  recovery,  we  are  unable  to  see. 

VI.  There  is  complaint  of  certain  limitations  upon 
recovery  beyond  the  time  of  the  trial  for  consequences  of  the 
injuries  sustained.     Instruction   13  says  that  the   plaintiff 

claims  in  her  petition  that  the  injuries  com- 
^^'  Sd^^^dTsuf.     pl^i^^d  of  by  her  are  permanent,  and  that 
p£?fpe^mal*    ^^^  ^^^  ^^  *^®  futurc  suffer,  permanently, 


pal] 
feri 
pail 

"uries  Mn^"       pai^^  therefrom ;  so  that  she  has  the  burden  of 
strucuons.        ppQof  on  thcsc  allegations,  and,  "unless  the 


Mar.  1916]     Wobez  v.  Dss  Moines  C.  B.  Co.  25 

plaintifF  has  proved  by  a  preponderance  of  the  evidence  that 
the  injuries  of  which  she  complains  are  permanent,  or  that 
the  plaintiff  will  in  the  future  suffer  pain  substantially  as 
alleged  from  the  injuries  of  which  she  complains,  then,  and  in 
such  event,  you  are  instructed  that  you  cannot  allow  the  plain- 
tiff anything  for  and  on  account  of  the  alleged  claim  of  the 
permanency  of  the  said  injuries  or  the  alleged  fact  that  she 
will  suffer,  permanently,  pain  in  the  future;"  and  No.  15 
adds  that,  if  the  injuries  sustained  by  plaintiff  are  permanent, 
then  there  may  be  added  an  allowance  for  any  damages  ''that 
the  plaintiff  will  be  reasonably  certain  to  sustain  by  reason 
of  pain  and  suffering  in  the  future,  as  the  direct  and  proxi- 
mate result  of  said  injuries."  Appellee  suggests  that  dam- 
ages sh&uld  be  allowed  where  there  is  permanent  future  pain 
and  suffering  on  account  of  permanent  injuries,  and  that,  as 
no  terms  of  exclusion  are  used,  we  have  the  case  of  instructions 
which  are  correct  as  far  as  they  go,  and  that  no  error  can  be 
assigned  because  they  did  not  go  further,  because  appellant 
asked  no  instruction  on  the  point.  We  think  that  this  is 
untenable,  and  that  the  instructions  plainly  direct,  not  merely 
that  a  recovery  may  be  had  for  permanent  future  pain  and 
suffering  due  to  and  for  permanent  injuries,  but  that  such 
injuries  and  pain  and  suffering  may  not  be  compensated 
unless  the  one  is  permanent  or  the  pain  caused  thereby  is. 
The  charge  is  erroneous.  Fry  v.  Dubuqtie  dk  8.  W.  B.  Co., 
45  Iowa  416,  417;  Achey  v.  City  of  Marion,  126  Iowa  47; 
ATlkrum  v.  City  of  Marskalltown,  105  Iowa  493.  For  one 
thing,  it  rules  that,  if  injuries  received  be  cured,  say,  five 
years  after  they  had  been  sustained,  suffering  due  to  the 
injuries  and  endured  during  these  five  years  could  not  be 
recovered  for,  because  it  was  not  caused  by  permanent 
injuries. 

2. 

But  the  question  remains  whether  this  error  may  be  com- 
plained of  by  the  appellant.    Though  we  were  to  disagree  with 
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the  claim  of  appellee  that  there  was  not  enough  evidence  to 

take  future  suffering  to  the  jury,  still  if, 
25-  ^JJJ^t^Sea  despite  the  assumption  in  the  instruction  that 
tege^erTor  :*^"  ^*  ^^®s»  *^®  petition  docs  not  covcr  time  beyond 
error  on  non-  ^^^  trial,  the  error  is  not  available  to  appel- 
lant, unless  there  was  a  volunteer  issue  tried 
as  to  suffering  within  this  time.  If  such  future  consequences 
are  not  within  the  issues,  plaintiff  could  recover  nothing  on 
their  account.  If  that  be  the  record,  she  got  more  than  was 
her  due.  Being  entitled  to  nothing,  she  has  no  cause  for  com- 
plaint because  the  jury  was  allowed  to  give  her  something, 
but  on  conditions  which  were  not  justified  in  the  case  of  one 
who  had  a  right  to  recover.  There  can  be  no  undue  limitation 
of  the  right  to  recover  as  to  a  party  who  has  no  right  at  all. 
Whether  reversal  is  due  depends,  then,  upon:  (1)  Whether 
there  was  such  volunteer  issue;  (2)  whether  the  petition  is 
what  the  court  assumed  it  to  be. 


3. 


The  parties  may  try  out  questions  not  mooted  in  the 
pleadings  and  create  issues  distinct  from  the  pleadings  by 
mutual  agreement,  and,  where  this  occurs,  the  court  cannot 

be  sustained  in  a  charge  which  is  erroneous 
24.  Pleading:  la-    upon  the  evidence  thus  put  in,  merely  because 

sue,  proof  and  mt  7  ^ 

sue  w?ufout "     th^*^  is  no  paper  issue  for  such  evidence.  But, 
waiven ''****'     of  course,  there  can  be  no  volunteer  issue 

unless  by  waiver  or  otherwise  there  be  that 
which  amounts  to  a  consent  to  waive  formal  plea.  Such  waiver 
is  often  created  by  failure  to  object  to  testimony  outside  of 
the  paper  issue.  But  to  this  there  is  the  necessary  limitation 
that  such  failure  to  object  is  not  such  consent,  if  the  evidence 
put  in,  while  it  tends  to  prove  what  is  not  in  the  pleadings,  is 
also  relevant  to  what  is  pleaded.  The  evidence  from  which  the 
jury  might  have  found  that  plaintiff  would  suffer  at  a  time 
later  than  the  trial  also  tended  to  show  what  injuries  she  had 
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sustained,  and  what  her  suffering  had  been  up  to  the  time  of 
the  trial.  The  plaintiff  had  the  right  to  put  in  this  evidence. 
It  was  so  manifestly  relevant  to  the  pleadings  that  it  should 
not  have  been  objected  to,  and  failure  to  object  to  it,  therefore, 
affords  no  reason  why  its  effect  should  not  thereafter  be  limited 
to  being  addressed  to  the  issues  made  in  the  pleadings.  See 
Ankrutn  v.  City,  105  Iowa,  at  496;  31  Cyc.  681;  Achey  v. 
City,  126  Iowa  47.  Rightly  construed  and  limited  to  its  record, 
Bruce  v.  Town  of  ElcUm,  122  Iowa  92,  93,  is  not  to  the 
contrary. 


What  of  the  allegations  of  the  petition!  It  begins  with 
the  statement  that,  on  December  7,  1911,  ''plaintiff  was  pain- 
fully and,  as  she  believes  and  so  alleges,  permanently  injured. '' 

The  only  other  allegation  relevant  to  the 
25.  PLBADiNa:i8-    point  in  consideration  is  that  plaintiff  ''was 

8116*  proof  and 

variance:  injured  in  the  muscles  and  ligaments  of  her 

personal  In-  "  ** 

SKiiSffll''      left   leg,    sustained    injuries   to   the   spinal 
pta^n&  column,  whose  exact  nature  and  character  she 

cannot  fully  describe,  except  to  say  that  she 
experiences  much  physical  pain  and  suffering,  and  at  times 
iqrmptoms  of  paralysis,  and  that  she  has  suffered  almost  con- 
stant physical  pain  and  severe  and  annoying  mental  anguish 
since  she  was  thus  injured."  Damages  because  of  permanent 
injury  may  be  eliminated  from  consideration.  Such  are 
pleaded,  but  the  court  did  not  exclude  recovery  therefor  and 
charged  that  they  should  be  compensated  if  proved.  And  so 
of  pain  and  suffering  between  the  injury  and  the  time  of 
trial.  Recovery  for  that  was  permitted.  The  inquiry  nar- 
rows to  whether  the  petition  counts  on  "pain  and  suffering 
in  the  future;"  i. «.,  later  than  the  time  of  trial. 

Where  the  evidence  tends  to  show  that  plaintiff  has  suf- 
fered severe  pain  right  up  to  the  time  of  the  trial,  and  that 
she  had  not  then  yet  fully  recovered  from  the  injury,  future 
pain    and   suffering  may  rightly  be  submitted.     Bruce  v. 
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Tavm  of  Eldon,  122  Iowa,  at  93.  But,  according  to  Elzig  v. 
Bales,  135  Iowa,  at  214,  it  is  not  enough  that  the  future  suffer- 
ing or  expenses  may  be  possible  or  barely  probable ;  it  must  be 
shown  that  suffering  in  future  is  reasonably  certain.  Nothing 
which  must  follow  if  matter  pleaded  be  true  need  be  specially 
pleaded.  Orondn  v.  Kukkuck,  59  Iowa  18,  20;  Ousley  v. 
Hampe,  128  Iowa  675,  677.  So  the  inquiry  narrows  still  more, 
and  is,  since  suffering  up  to  the  time  of  trial  is  allowed  for, 
whether  the  petition  states  that  from  which  it  must  follow 
that  there  will  be  suffering  later  than  the  time  of  the  trial. 
The  injury  occurred  on  December  7,  1911.  The  petition  was 
filed  April  25,  1912.  Its  allegations  are  in  the  past  and  the 
present  tense,  and  are,  therefore,  so  far  as  terms  go,  limited 
to  time  up  to  April  25,  1912.  McCormick  v.  Blossom,  40 
Iowa  256.  The  trial  was  had  about  the  first  of  March,  1913. 
In  the  last  analysis,  the  question  is  whether  declaring,  on 
April  25,  1912,  that  one  then  experiences  much  physical  pain 
and  suffering  and  has  suffered  almost  constant  physical  pain 
and  severe  and  annoying  mental  anguish  ever  since  December 
preceding,  is  a  statement  from  which  a  claim  that  there  will 
be  such  suffering  for  longer  than  substantially  a  year  there- 
after may  be  naturally  deduced.  We  seem  to  have  no  exact 
precedent  to  apply.  In  Westercamp  v.  Brooks,  115  Iowa  159, 
162,  the  plea  was  stronger,  the  petition  alleging  that  plaintiff 
received  **  'serious  and  permanent  injuries;  that  he  will  be  in 
the  future  incapacitated  from  working  or  earning  wages ;  that 
in  the  treatment  of  said  injuries  plaintiff  has  expended  the 
sum  of  $41  for  doctor  bills,  and  he  will  in  the  future  incur 
additional  doctor  bills  by  reason  of  said  injury,'  "  and  it 
sought  recovery  **  'for  doctor  bills  as  aforesaid,  and  for  loss 
of  time  as  aforesaid,  and  for  his  permanent  injuries.'  "  We 
held  that  there  was  sufficient  allegation  to  justify  submitting 
physical  pain  and  mental  anguish  suffered  and  such  as  plain- 
tiff will  suffer  in  the  future  by  reason  of  his  injuries.  115 
Iowa  161.  In  Evcms  v.  Elwood,  123  Iowa  92,  96,  we  find 
ia  petition  sufScient  for  basing  submission  of  future  suffering. 
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But  it  differs  from  the  petition  here  in  that  it  avers  ''that 
by  reason  of  his  injuries  he  has  ever  sinee  the  assault  con- 
tinually suffered,  and  still  suffers,  pain;"  the  allegation  here 
being  ''almost  constant."  In  ShuUz  v.  Oriffith,  103  Iowa  150, 
154,  the  petition  is  weaker,  in  that  it  declares  merely  that  the 
suffering  has  continued  for  a  long  time,  but  does  not  say  that 
it  continued  to  the  time  of  filing  petition.  The  allegation  is 
that  "plaintiff  became  sick,  sore  and  lame,  and  suffered  great 
bodily  and  mental  pain  and  anguish,  and  continued  to  suffer 
for  a  long  time  thereafter;  that  plaintiff  has  suffered  great 
pain  and  loss, of  time,  and  was  put  to  great  expense."  We 
hold  that  these  allegations  are  all  in  the  past  tense,  "and  do 
not  even  inf erentially  allege  or  claim  damages  for  future  pain 
or  anguish,"  and  that  upon  this  it  was  error  to  instruct  the 
jury  to  consider  future  pain  and  anguish  in  assessing  damages^ 
especially  since,  though  plaintiff  testified  to  his  condition  up 
to  and  at  the  time  of  the  trial,  there  was  no  evidence  to 
show,  and  his  physician  was  not  asked,  whether  the  condition 
would  continue  and  whether  the  injuries  were  such  as  to 
cause  future  pain  or  anguish. 

As  a  first  impression,  the  point  is  close,  but  affirmance, 
rather  than  reversal,  has  the  benefit  of  reasonable  doubt. 
Even  if  this  be  passed,  the  doubt  does  justify  resort  to  sur- 

rounding  conditions  that  bear  on  what  the 

***  Sna^ction :    P^^*^<i®r  intended.    The  evidence  for  the  plain- 

oonduioM^*      tiff  was  addressed  to  her  plea.    It  was  inter- 

triSoand ver-     prctcd  by  her  proof.    The  jury  that  heard  it 

and  the  counterproof  awarded  $200  for  the 
injuries  and  the  suffering  during  some  18  months.  The  trial 
judge  ruled  on  motion  for  new  trial  that  the  verdict  is  justi- 
fied t^  the  evidence.  The  suffering  for  a  year  and  a  half,  and 
up  to  the  time  of  the  trial  which  is  adequately  compensated 
by  the  difference  between  the  amount  due  for  the  injuries 
themselves  and  $200  is  not  suffering  of  a  character  which 
makes  it  reasonably  certain  that  it  will  continue  long  beyond 
18  months  after  injury. 
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YII.  What  has  been  said  as  well  disposes  of  the  claim 
that  ''the  damages  awarded  are  grossly  inadequate  as  matter 
of  law/*   We  cannot  say  that  more  should  have  been  allowed. 

MigUacdo  v.  Smith  Fuel  Co.,  151  Iowa  705,  708,  does  not 
hold  that  the  damages  awarded  here  are,  as  matter  of  law, 
grossly  inadequate.  The  exact  holding  is  that,  where  the 
deceased  had  an  expectancy  of  over  30  years,  was  a  steady 
worker,  earned  $1.80  a  day,  an  award  of  less  than  $50  was  so 
absurdly  inadequate  as  that  there  clearly  was  no  abuse  of  dis- 
cretion in  the  trial  court's  grant  of  a  new  trial  on  this  ground 
alone.  *  • 

We  are  unable  to  see  how  Hvbbard  v,  Montgomery 
County,  140  Iowa  520,  bears  on  the  propriety  of  admitting 
evidence  as  to  previous  attacks  of  rheumatism,  the  contract 
with  Carson  and  as  to  getting  sick  benefits.  And  Swanson  v. 
French,  92  Iowa  695,  699,  is  authority  for  no  more  than  that, 
when  testimony  has  been  erroneously  admitted,  prejudice  will 
be  presumed.  And  Puih  v.  Zimbleman,  99  Iowa  641,  merely 
holds  that  objection  to  a  letter,  stating  that  same  is  incom- 
petent and  immaterial  because  it  was  not  binding  on  defend- 
ant, will  not  permit  the  objector  to  insist  on  appeal  that  same 
was  erroneously  admitted  because  it  was  written  after  inter- 
course. 

The  judgment  below  should  stand  aflSrmed. — Affirmed. 

Evans,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


A.  J.  Benshoof,  Appellee,  v.  City  of  Iowa  Palls,  Appellant. 

mnfflOZPAL  OQBPOEATIOKS:  PabUe  Iinpioveiiient8--A2nend- 
1, 4  iDMitB  to  Law— •Applicability—- Ctomttitational  Law.  An  amend- 
ment to  a  law  goyerning  the  making  of  special  assessments  for 
public  improvements  will  not  be  construed  as  applicable  to 
proceedings  already  begun  under  the  old  law,  and  under  which 
proceedings,  rights  have  become  fixed,  when  such  construction 
would  nullify  the  amendment  by  working  a  deprivation  of  the 
jurisdictional  rights  of  the  property  owner,  or  by  impairing  the 
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eontraet  rights  already  eziBting.  It  follows  that  such  pending 
proceedings  should  be  continued  pursuant  to  the  terms  of  the 
original  law.  So  held  as  to  an  amendment  authorizing  assess- 
ments on  adjacent  property,  in  addition  to  abutting  property,  as 
provided  in  the  original  law.  (Sec  792-g,  Code  Sup.,  1913.) 
EvAHBy  G.  J.y  and  Saluvgeb,  J.,  dissent. 

STATUTES:    Repeal— Effect— Manlcipal  Izaprovaments.    The  repeal 

2  of  a  statute  does  not  affect  any  right  which  has  accrued,  any 
duty  imposed,  or  any  proceeding  commenced  under  or  by  virtue 
of  the  statute  repealed.  So  held  on  the  question  whether  paving 
proceedings  already  begun  under  a  law  authorizing  assessments  on 
abutting  property  were  affected  by  a  subsequent  law  requiring 
assessments  on  both  abutting  and  adjacent  property.  (Sec.  48, 
Par.  1,  Code,  1897.) 

STATUTES:    Cknutnictioii— Proipeetive  and  BetroactiTe   Oonstnie- 

3  Hon.  Statutes  will  be  given  a  prospective,  instead  of  retroactive, 
effect,  in  the  absence  of  a  clear  intent  to  the  contrary.  So 
held  on  the  question  whether  paving  proceedings  already  begun 
under  a  law  authorizing  assessments  on  abutting  property  were 
affected  by  a  subsequent  law  requiring  assessments  on  both  abutting 
and  adjacent  property.     (Sec.  792-g,  Code  Sup.,  1913.) 

MUMXUIPAL  OOBPOEATIONS:  Public  finpzovementfl— Amendments 
1,4  To  Law— Applicability — Oonstitntional  Law. 

MUJiiOIPAL  COBPORATIONS:     Special  ABsessmenta— Ineqiiitable- 

5  iMfli — ObJectioDfl — SnlBctoncy.  An  objection  filed  with  a  city 
council,  charging  that  a  proposed  assessment  is  "inequitable'' 
and  was  made  under  the  "front-foot"  rule,  is  sufficient  to  put 
in  issue  the  question  whether  the  assessment  is  equitable  and  in 
proportion  to  benefits,  rather  than  in  proportion  to  frontage. 

MUNICIPAL   OOBPOEATIONS:      Special   Aflsessmenta— Beneflta— 

6  Ttont-Poot  Bulo— Deptli  of  Lot.  The  depth  of  property,  as  well 
as  frontage,  is  a  consideration  which  should  not  be  overlooked  in 
arriving  at  an  assessment  of  benefits.  An  assessment  manifestly 
based  on  the  "front-foof  rule,  and  in  total  disregard  of  the 
depth,  is,  in  present  case,  held  to  be  inequitable. 

Appeal  from  Hardin  District  Cavrt. — R.  M,  Wmght,  Judge. 

Pmday,  Mabch  17,  1916. 

Ik  the  district  court,  this  was  an  appeal  by  the  plaintiff 
{rom  certain  special  assessments  made  against  his  property 
Ify  the  city  council  of  Iowa  Falls.    The  issue  was  made  in 


'I 
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the  form  of  objections  by  plaintiff,  filed  with  the  city  coun- 
cil, as  provided  by  statute.  These  objections  were  overruled 
by  the  city  council,  and  the  proposed  assessments  were  levied. 
On  the  trial  of  the  appeal  in  the  district  court,  the  objections 
were  sustained,  and  a  decree  was  entered,  setting  aside  the 
assessments  and  ordering  a  reassessment.  From  such  decree, 
the  city  of  Iowa  Falls  has  appealed.  Affirmed  in  part; 
Reversed  in  part,  and  Renumded. 

Boyd  Bryson  and  Maurice  O'Connor,  for  appellant. 
E,  P.  Andrews,  for  appellee. 

Deemeb,  J. — I.  The  primary  question  in  this  case  is 
whether  the  purposed  special  assessments  involved  herein 
should  be  made  under  the  provisions  of  Chapter  76  of  the 

Laws  of  the  Thirty-fifth  General  Assembly, 

1.  Municipal 

ooupobationb:    or  whether  the  assessments  should  be  made 

public  Improve- 

SienS touw ?"    i^der  the  previous  law,  in  force  when  the 

Sonstitutftnai     Street  improvement  proceedings  were  begun. 

^'  The  city  council  made  the  assessments  under 

the  previous  provisions  of  the  law.    The  plaintiff  contended 

for  the  application  of  the  new  statute.    This  view  was  adopted 

by  th^  district  court.    The  new  statute  is  as  follows : 

**Sbo.  1.  Whenever,  after  January  1,  1914,  any  city  or 
town  council,  including  the  councils  of  cities  acting  under 
special  charter,  levies  any  special  assessment  for  street 
improvement  as  provided  by  Section  792  of  the  Code  and 
amendments  thereto  and  supplementary  thereof,  the  same 
shall  be  made  in  accordance  with  the  provisions  of  Section 
792-a  of  the  Supplement  to  the  Code,  1907,  and  shall  be 
limited  to  the  amount  to  be  assessed  against  private  property, 
against  all  lots  and  parcels  of  land  according  to  area  so  as 
to  include  one  half  of  the  privately  owned  property  between 
the  street  improved  and  the  next  street  whether  such  privately 
owned  property  abut  upon  said  street  or  not  but  in  no  case 
shall  privately  owned  property  situated  more  than  300  feet 
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from  the  street  so  Improved  be  so  assessed.  In  case  of  improve- 
ment upon  an  alley,  such  assessment  shall  be  confined  accord- 
ing to  area  to  privately  owned  property  within  the  block  or 
blocks  improved  and  if  not  platted  into  blocks  for  not  more 
than  150  feet  from  such  improved  alley. 

''Sec.  2.    All  acts  and  parts  of  acts  in  conflict  herewith 
are  hereby  repealed." 

The  assessment  in  this  case  was  for  street  paving,  the  pro- 
ceedings having  been  begun  by  the  passage  of  a  resolution  of 
necessity  by  the  city  council  of  defendant  city,  on  February  14, 
1913.  Notice  was  ordered,  and,  on  the  same  day,  the  city  engi- 
neer directed  to  prepare  plans  and  specifications  on  the  same 
day,  and  on  March  26,  1913,  the  street  improvement  was  or- 
dered. On  April  11, 1913,  the  plans  and 'specifications  prepared 
and  prescribed  by  the  city  engineer  were  approved,  and  on  the 
same  day,  the  city  clerk  was  directed  to  advertise  for  bids.  ^ 
On  May  12,  1913,  the  bid  of  the  Kaw  Paving  Company  was 
accepted,  and  the  contract  awarded  to  it ;  and  on  the  15th  of 
the  same  month,  a  formal  contract  was  entered  into  between 
the  city  and  the  paving  company.  This  contract  was  also 
secured  by  a  bond,  signed  by  proper  sureties.  By  the  terms 
of  the  contract,  time  was  made  the  essence  thereof ,  and  the 
work  was  to  be  completed  to  the  satisfaction  of  the  city  on  or 
before  November  1,  1913,  the  paving  company  agreeing  to 
pay  as  liquidated  damages  the  sum  of  $50  per  day  for  each 
and  every  day  the  work  remained  uncompleted  and  unfinished 
after  that  date.  Delays  incident  to  strikes  or  other  causes 
beyond  the  control  of  the  paving  company  were  excepted.  A 
modification  of  the  contract  was  made  on  September  16,  1913 ; 
and  on  November  3, 1913,  the  paving  company  asked  an  exten- 
sion of  time  for  completing  the  paving,  the  reason  therefor 
not  appearing  in  the  record.  On  December  2d,  the  council 
granted  the  paving  company  an  extension  from  November  1, 
1913,  to  July  1,  1914,  provided  the  bondsmen  consented 
thereto.     The  sureties  consented  to  this  extension  on  Jan- 
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uary  19,  1914.  The  contract  covered  something  like  18^ 
blocks  of  paving,  and  substantially  all  of  it  was  completed 
in  the  year  1913 ;  but  two  blocks  were  paved  in  the  year  1914, 
and  this  was  due  to  an  extension  of  time  asked  for  by  the  con- 
tractors. On  June  4,  1914,  the  work  was  finally  accepted  by 
the  city  council,  and  the  engineer  was  directed  to  prepare  and 
file  a  plat  and  schedule  for  assessment  purposes. 

On  July  6th,  the  council  passed  a  resolution  making  a 
levy  for  the  improvement,  and  also  passed  a  resolution  author- 
izing the  issuance  of  city  improvement  bonds.  It  also,  at  the 
same  meeting,  directed  the  city  clerk  to  give  notice  of  the 
assessments.  Notice  was  given  of  a  hearing  on  July  31st, 
and  on  July  28th,  plaintiff  herein  filed  his  objections  to  the 
proposed  assessment  against  his  property.  These  objections 
were  overruled,  and  the  assessment  confirmed.  Plaintiff 
appealed  to  the  district  court,  and  upon  that  appeal,  the  assess- 
ment was  set  aside,  because  not  made  under  the  provisions  of 
Chapter  76,  Acts  of  the  Thirty-fifth  General  Assembly,  and 
the  court  ordered  the  council  to  make  a  new  assessment,  after 
giving  the  proper  notice  to  all  parties  in  interest,  under  the 
provisions  of  the  last  mentioned  act.  The  appeal  is  from  this 
last  order  and  decree.  In  all  the  resolutions,  notices  and 
proceedings,  it  was  stated  that  the  expense  of  the  improve- 
ment was  to  be  assessed  against  the  property  abutting  on  the 
streets  improved.  The  contract  with  the  paving  company  also 
provided  that  it  was  to  accept  assessment  certificates  against 
abutting  property,  levied  according  to  benefits,  and  the  assess- 
ments were  made  by  the  council  against  abutting  property. 
The  trial  court  was  of  opinion  that  the  assessment  should 
have  been  made  under  Chapter  76,  Acts  of  the  Thirty-fifth 
General  Assembly,  and  this  raises  the  principal  issue  in  the 
case.  This  latter  act  was  approved  April  19,  1913,  but  did 
not  go  into  effect  until  July  4th  of  that  year,  for  it  had  no 
publication  clause;  and  it  will  be  noticed  that  the  contract 
for  the  paving  was  let  and  the  rights  of  the  parties  became 
fixed  not  later  than  May  15, 1913.    The  work  was  to  have  been 
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eompleted  by  November  1,  1913,  and  it  was  not  done  at  that 
time,  because  of  some  fault  on  the  part  of  the  contractor,  and 
time  was  extended  by  the  council  at  the  request  of  the  con- 
tractor. Substantially  all  the  pavement  was  laid  prior  to 
Januaiy  1,  1914,  and  practically  all  the  grading  and  all  the 
curbing  was  done  in  the  year  1913.  It  will  be  observed  that  the 
new  act  provides  that  assessments  shall  be  levied  upon  adja- 
cent as  well  as  abutting  property,  and  appellee  contends  that 
the  trial  court  was  correct  in  holding  that  the  city  council 
should  have  made  its  levy  under  the  new  law  instead  of  under 
the  old,  which  limited  assessments  to  abutting  property.  As 
the  statutes  of  this  state  require  notice  of  the  resolution  of 
necessity  in  order  that  property  owners  may  object  to  the 
improvement  or  to  the  character  thereof,  or  to  the  material  of 
which  it  is  to  be  constructed,  and  are  entitled  to  a  hearing 
thereon,  this  notice  is  said  to  be  jurisdictional;  and  if  not 
given,  the  whole  proceedings  are  invalid  and  void.  Roche  v. 
City  of  Dubuque,  42  Iowa  250 ;  Bush  v.  City  of  Dubuque,  69 
Iowa  233;  Bennett  v.  City  of  Emmetsburg,  138  Iowa  67; 
Dunker  v.  City  of  Des  Moines,  156  Iowa  292 ;  OUcrest  v.  City 
of  Des  Moines,  157  Iowa  525;  GcUlaher  v.  Garland,  126  Iowa 
206 ;  Reed  v.  Cedar  Rapids,  137  Iowa  107 ;  Shaver  v.  Turner 
Improvement  Co.,  155  Iowa  492;  Comstock  v.  City  of  Eagle 
Chrove,  133  Iowa  589 ;  Hubbell  v.  Des  Moines,  168  Iowa  418. 
This  much  is  said  to  indicate  that  this  court  has  always  held 
that  notice  of  hearing  of  the  resolution  to  pave  is  necessary  to 
obtain  jurisdiction.  It  is  true  that  it  has  not  been  held  neces- 
sary in  a  constitutional  sense,  provided,  at  some  stage  of  the 
proceedings,  and  before  the  assessment  is  in  fact  made,  the 
property  owner  has  notice  and  is  given  an  opportunity  to 
object ;  but  it  is  true  that,  under  our  previous  holdings,  such 
notice  of  the  proposed  resolution  has  been  held  necessary  to  the 
validity  of  the  proceedings,  and  if  not  given,  they  are  entirely 
void.  Under  this  rule,  there  was  no  authority  whatever,  prior 
to  the  passage  of  the  act  of  the  thirty-fifth  general  assembly, 
to  levy  assessments  for  paving,  curbing  or  guttering  against 
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adjacent  property.  Certainly,  no  authority  in  any  case  to  do 
so  arises  unless  all  the  notices  and  proceedings  so  state.  The 
reason  for  this  is  that  every  property  owner  whose  property  it 
is  proposed  to  assess  is  entitled  to  a  notice  and  an  opportunity 
to  be  heard  upon  the  question  as  to  whether  the  improvement 
shall  be  made  at  all,  and  if  made,  the  nature  and  character 
of  the  material  to  be  used,  and  perhaps  other  matters  not 
necessary  to  be  enumerated.  It  may  be  that  the  legislature 
might,  if  it  saw  fit,  by  specific  legislation  legalize  assessments 
levied  against  adjacent  property,  provided  that,  at  some  stage 
of  the  proceedings,  notice  and  an  opportunity  to  be  heard  is 
given,  although  no  notice  of  the  resolution  was  given ;  but  it  is 
clear  that  the  legislature  could  not  in  any  way,  by  curative  or 
healing  acts,  destroy  vested  rights  or  change  the  obligation  of 
contracts.  In  this  case,  the  contract  was  let  and  the  improve- 
ment entered  upon  before  Chapter  76  of  the  Acts  of  the 
Thirty-fifth  Greneral  Assembly  went  into  effect;  and  by  the 
terms  of  that  contract  the  city  undertook  to  levy  assess- 
ments against  abutting  property  only,  and  to  deliver  certifi- 
cates of  these  assessments  to  the  contractors  in  payment  of  the 
expense  of  the  improvement.  Doubtless  an  abutting  prop- 
erty owner  cannot  urge  the  unconstitutionality  of  the  act 
on  this  ground,  because  he  is  not  affected  thereby;  but  in 
arriving  at  the  legislative  intent  in  the  passage  of  the  new  act, 
it  is  quite  important  to  consider  whether  a  given  construc- 
tion would  render  it  invalid  as  to  anyone,  because  it  destroys 
vested  rights  or  interferes  with  the  obligation  of  contracts ;  for 
it  is  not  to  be  presumed  that  the  legislature  intended  to  pass 
any  act  which  was  and  is  unconstitutional,  provided  a  different 
intent  may  be  inferred. 

It  will  be  noticed  that  the  legislature  did  not  intend  the 
new  act  to  have  immediate  and  present  operation.  By  the 
express  terms  of  the  statute,  its  operation  was  postponed  until 
January  1, 1914,  and  the  repealing  clause  certainly  did  not  go 
into  effect  until  the  affirmative  part  of  the  act  became  opera- 
tive.   The  act  is  not,  in  form  or  substance,  a  curative  one,  nor 
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one  apparently  to  give  new  powers  to  city  eouncils  in  mat- 
ters of  paving  improvements  already  under  way.  The 
undoubted  purpose  of  the  legislature  was  to  postpone  its  opera^' 
tion  until  all  street  improvements  then  under  way  might  be 
disposed  of  under  the  laws  under  which  they  were  instituted, 
and  not  to  give  additional  powers  of  assessment  against  prop- 
erty not  within  the  district  at  the  time  the  proceedings  were 
instituted  and  the  districts  formed.  We  say  this  because  it  is 
well  known  that,  in  this  climate,  paving,  curbing  and  gutter- 
ing ox>erations  are  concluded  before  the  winter  season  begins, 
and  it  must  have  been  the  thought  of  the  legislature  that  all 
street  improvements  of  the  kind  in  question  begun  in  the  year 
1913  would  be  out  of  the  way  and  assessments  duly  levied  by 
January  1, 1914.  Had  the  contractor  complied  with  his  agree- 
ment and,  not  for  some  purpose  of  his  own,  asked  for  an  exten- 
sion of  time  to  complete  a  very  small  part  of  the  job,  the  assess- 
ment in  this  case  would  have  been  completed  long  before 
January  1,  1914,  and  the  assessment  would  have  been  under 
the  old  law.  It  cannot  be  possible  that  the  legislature  intended 
one  kind  of  assessment  if  the  contractor  did  his  duty  and 
complied  with  his  contract,  and  another  aild  still  different  kind 
if  i>erchance  he  could  induce  the  city  council  to  grant  him 
extra  time  to  complete  a  small  part  of  the  work  which  he  had 
obligated  himself  to  perform  within  a  stated  period.  Surely 
this  was  not  the  legislative  thought. 

But  it  is  argued  that,  if  the  expense  of  the  improvement 
is  not  ai^essed  under  the  new  law  against  both  abutting  and 
adjacent  property,  there  can  be  no  assessment  at  all ;  for  the 

new  law  repeals  the  old,  and  there  is  no  law 

*•  SjP^SJ^t*;^     under  which  any  assessment  may  be  made. 

55S^^£™"     This  argument  is  specious  rather  than  sound. 

Courts  quite  generally  hold  that,  if  the  con- 
tract has  been  let  and  the  improvement  commenced  before 
a  change  in  the  law,  and  the  work  be  suspended  until  after 
a  change  in  the  law  and  not  completed  until  some  time  there- 
after, the  assessment  is  to  be  levied  under  the  old  law.  Kirwan 
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V,  Fisher,  4  Mo.  App.  574,  575;  City  of  Dallas  v.  EUison, 
(Tex.)  30  S.  W.  1128 ;  Jones  v.  Board,  104  Mass.  461 ;  Hoertz 
V.  Jefferson,  etc.,  Draining  Co.,  (Ky.)  84  S.  W.  1141 ;  Houston 
V.  McKenna,  22  Cal.  550;  City  of  Cincinnati  v.  Seasongood, 
(Ohio)  21  N.  E.  630;  Marian  &  M.  Gravel  Road  Co.  v.  Mc- 
Clure,  66  Ind.  468 ;  Merchanis  Nai,  Bank  v.  Escondido  Irri- 
gation Dist.,  (Cal.)  77  Pac.  937;  Firth  v.  Broadhead,  7  Mo. 
App.  563 ;  Goodale  v.  FenneU,  27  Ohio  St.  426  (22  Am.  Rep. 
321)',  Anderson  v.  Cortelyou,  (N.  J.)  68  Atl.  118;  Haines  v. 
Board,  (N.  J.)  62  Atl.  186;  Fanning  v.  Schammel,  (Calif.) 
9  Pac.  427.  Moreover,  our  general  statutes  provide  that  **the 
repeal  of  a  statute  does  .  .  .  not  affect  any  right  which 
has  accrued,  any  duty  imposed  ...  or  any  proceeding 
commenced,  under  or  by  virtue  of  the  statute  repealed.''  Sec. 
48,  Par.  1,  Code,  1897.  Of  course,  there  may  be  changes  in 
remedies  and  in  procedure  so  as  to  affect  pending  proceedings ; 
but  subsequent  changes  cannot  be  made  which  will  add  to  the 
assessment  district,  destroy  the  obligation  of  contracts,  or 
increase  the  burden  of  property  owners.  These  propositions 
are  too  fundamental  to  need  the  citation  of  additional 
authorities. 

Assuming  that  the  legislature  might,  after  the  proceedings 
had  gone  so  far  as  to  fix  the  district,  let  the  contracts  and 
commence  the  work,  change  the  method  of  assessment  so  as  to 

authorize  a  levy  on  property  outside  the  dis* 

''  8lJuctiion*:"p?M-  ^^^^*   ^^^   make    adjacent   property    liable, 

troaSfve'con?"    although  it  was  uot  SO  before,  the  intent  on  its 

struct  on.  ^^^  ^^  ^^  ^^  must  clearly  appear.    Jones  v. 

Board,  supra;  In  re  Sackett,  74  N.  Y.  95 ;  Taylor  v.  Strayer, 
(Ind.)  78  N.  E.  236;  Wardens  cfe  Vestry  of  Christ  Church  v. 
City  of  Burlington,  39  Iowa  224;  Leavenworth  v.  Miller,  6 
Kans.  288;  Tappan  v.  Board,  (Mass.)  79  N.  E.  796;  Starr  v. 
City  of  Burlington,  45  Iowa  87;  Yaggy  v.  Chicago,  (111.)  62 
N.  E.  316.  And  in  the  absence  of  such  intent,  the  statute 
will  be  given  a  prospective  instead  of  a  retroactive  effect. 
This  is  the  general  rule  in  the  construction  of  all  statutes. 
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We  are  clearly  of  opinion  that  the  statute  in  question  is 
not  a  curative  one;  that  the  legislature  did  not  intend  it  to 
apply  to  proceedings  already  progressed  to  the  stage  of  the 

ones  here  involved ;  and  that  it  had  in  mind 
4.  Municipal         assessments  in  such  cases  under  the  old  law. 

OOBPOBATIONB  : 

pubuc  improve-   Any   Other  holding  would   render  the^  law 

ments :  amend-  *^  ^ 

applicability:      Unconstitutional  in  so  far  as  it  affects  the 
constitutionai      contract  between  the  city  and  the  contractor, 

and  would  render  property  liable  which  had 
not  been  included  within  the  assessment  district  and  could 
not  have  been  held  subject  to  assessment  by  the  city  or  the  con- 
tractor at  the  time  the  contract  was  let.  It  is  said,  however, 
that,  as  adjacent  property  owners  are  entitled  to  notice  and  an 
opportunity  to  be  heard  before  any  assessments  are  made,  and 
as  the  trial  court  in  its  decree  ordered  notice  given  then  as  by 
law  prescribed,  they  have  no  right  to  complain ;  because  they 
may,  under  Sees.  823,  Code  Supp.,  1913,  and  824  of  the  Code, 
1897,  have  their  day  in  court  and  be  heard  upon  their  objec- 
tions. It  is  well  to  ask  in  this  connection  what  objections  are 
preserved  to  them  by  the  statute.  Surely  they  will  tave  the 
same  rights  as  anyone  whose  property  it  is  proposed  to 
assess.  If  this  be  true,  then  they  have  the  right  to  challenge 
any  assessment  which  may  be  proposed  against  their  prop- 
erty,  because  no  notice  was  given  them  of  the  proposed  reso- 
lution of  necessity,  and  they  never  had  an  opportunity  to  be 
heard  thereon ;  and  under  all  our  decisions  such  an  objection 
would  be  valid,  for  the  reason  that  this  preliminary  notice 
is  jurisdictional,  and  without  it,  the  proceedings  are  invalid 
and  of  no  effect.  That  it  was  the  intent  of  the  legislature  to 
deprive  a  property  owner  of  this  right  in  the  enactment  of 
the  statute  in  question  can  hardly  be  conceived.  The  ultimate 
effect  of  it  would  be  to  reduce  the  assessment  against  those 
whose  property  was  liable  when  the  contract  was  let  and  the 
improvement  begun ;  to  compel  the  city  to  raise  the  deficiency 
by  a  general  or  special  levy  against  all  the  property  of  the 
city;  to  compel  the  contractor  to  accept  certificates  for  smaller 
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amounts  than  the  city  has  obligated  itself  to  deliver,  and  to 
resort  to  a  law  suit  or  to  a  special  or  general  levy  voluntarily 
imposed  by  the  city  council.  Surely  no  such  result  was 
intended,  and  there  is  no  principle  of  law  which  requires  ai^y 
such  holding.  Ross  v.  Board  of  Supervisors,  128  Iowa  427, 
relied  upon  by  appellee,  is  not  in  point,  as  an  examination  will 
show.  In  that  case,  the  statute,  before  its  amendment,  pro- 
vided for  notice  of  the  institution  of  the  proceedings,  to  the 
owner  of  the  land  intersected  by  or  abutting  on  the  drainage 
ditch.  Code  Section  1940.  The  act  was  held  invalid  and  of  no 
force;  at  it  was  proposed  to  spread  the  tax  upon  all  other 
lands  in  the  vicinity  without  notice  to  those  outside  the  dis- 
trict. The  legislature  then  passed  an  act  providing  for  notice 
to  those  outside  the  district  whose  lands  it  was  proposed  to 
tax,  and  this  statute  was  held  to  validate  subsequent  proceed- 
ings against  them.  They  were  allowed,  however,  to  file  any 
and  all  objections,  and  the  board  of  supervisors  was  expressly 
authorized  to  annul,  diminish  or  increase  the  assessments.  This 
act  was  expressly  made  applicable  to  all  proceedings  then 
pending  before  the  board  of  supervisors  for  the  location  and 
construction  of  drains  and  ditches.  The  law  was  expressly 
made  retroactive,  and  we  said  it  was  not  unconstitutional  when 
80  applied.  The  decision  was  also  grounded  upon  the  proposi- 
tion that,  on  the  hearing  provided  for  those  whose  lands  were 
not  abutting  on  or  intersected  by  the  ditch,  the  board  of  super- 
visors might  entirely  annul  the  tax,  and  that  the  landowner 
had  the  right  to  show  cause,  if  any  he  had,  why  his  land  should 
not  have  been  included  in  the  drainage  district.  No  such 
provisions  are  in  the  law  now  before  us.  And  if  appel- 
lee's contention  be  correct,  notice  being  given  to  adjacent 
property  owners,  their  property  is  to  be  assessed  for  a  propor- 
tionate amount  of  the  expense,  no  matter  what  their  show- 
ing. Either  this,  or  they  may  entirely  defeat  the  tax  because 
no  preliminary  notice  was  given  them,  as  required  by  the 
statute  in  force  when  the  proceedings  were  instituted.  If  the 
latter  course  be  chosen,  then  the  new  statute  is  useless,  except 
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to  relieve  ablating  property  of  burdens  and  cast  them  upon 
the  general  public.  This  surely  was  not  intended.  There  is 
no  reason  why  the  assessment  should  not  be  made  under  the 
old  law,  and  upon  that  question,  appellee  is  entitled  to  a  hear- 
ing before  the  district  court  and  to  have  this  assessment 
reviewed  with  reference  to  the  proper  amount  of  levy  against 
his  property. 

II.  One  other  question  is  presented:  Was  the  assess- 
ment  laid  against  the  property  of  the  plaintiff  equitable  and 
according  to  benefits?    This  question  is  pressed  upon  us  by 

the  plaintiff  in  the  event  that  our  holding 

6.  Municipal         should  be  adverse  to  him  on  the  first  question 

Sp^SSuaesli    considered.     The   defendant   city   contends, 

aiS^^leas?^'^'  howevcr,  that  this  question  was  not  made  by 

ciency.  *       "     the  objections  filed  before  the  city  council, 

and  that  the  same  for  that  reason  cannot  be  considered. 

It  is  undoubtedly  correct  that  the  emphasis  of  plaintiff's 
objection  before  the  city  council  bore  upon  the  plan  of  assess- 
ment which  has  already  been  discussed.  He  did,  however,  add 
a  paragraph  in  addition  thereto,  wherein  he  charged  the  pro- 
posed assessment  against  him  to  be  '^ inequitable"  and  that 
it  was  made  under  the  ** front-foot  rule."  While  the  objec- 
tion is  not  veiy  specific,  we  think  it  is  sufiftcient  to  put  in  issue 
the  question  whether  it  was  equitable  and  whether  it  was  in 
proportion  to  benefits  rather  than  in  proportion  to  frontage. 
It  appears  from  the*evidence  that  the  plaintiff's  property  was 

unimproved,  except  that  an  old  blacksmith 

'  ooBPORATioNs:    shop  was  situated  thereon.    It  had  a  lateral. 

menu: bene-      frontage  on  Oak  Street  (the  paved  street)  of 

gderdepthSf     132  feet,  and  it  had  a  depth,  extending  east, 

of  22  feet.  It  was  of  the  value  of  $3,000.  The. 
assessment  levied  was  $438.  Across  Washington  Street  and  fac-. 
ing  south  on  Washington  Street  opposite  plaintiff's  prop- 
erty was  the  Farrington  property.  This  abutted  also  upon  Oak 
Street,  with  a  lateral  frontage  pf  132  feet  extending  north.  This, 
property  had  a  depth  extending  east  of  44  feet.  The  real  estate 
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without  improvement  was  of  the  value  of  $5,000  or  $6,000. 
The  improvement  upon  it  was  of  the  value  of  $8,000.  The 
assessment  upon  that  property  wa^$422.  Across  Oak  Street 
to  the  west  from  plaintiff's  property  was  the  Ellsworth  prop- 
erty. It  had  the  same  lateral  frontage  upon  Oak  Street  as 
that  of  plaintiff.  It  had  a  depth  extending  west  of  66  feet. 
The  real  estate  without  improvements  was  more  valuable  per 
square  foot  than  was  the  property  of  plaintiff.  This  property 
was  assessed  at  $411.  With  two  or  three  exceptions,  the  plain- 
tiff's property  seems  to  have  carried  the  highest  assessment  of 
any  property  abutting  upon  the  improvement.  There  is  no 
accounting  in  this  record  for  these  discrepancies,  except  to 
assume  that  the  front-foot  rule  was  adopted  as  the  real  basis 
of  judgment.  Manifestly,  the  plaintiff's  property  was  assessed 
at  the  same  figure  at  which  it  would  have  been  assessed  if  it 
had  been  44  or  66  feet  deep. 

We  would  not  lay  great  stress  upon  the  fact  that  the  two 
neighboring  properties,  which  we  have  herein  specified,  were 
actually  improved  and  that  that  of  the  plaintiff  was  not.  We 
think  the  mere  fact  of  improvement,  or  the  failure  to  improve, 
is  hot  the  controlling  question.  Otherwise,  one  might  be 
heavily  assessed  because  he  had  constructed  his  improvements, 
and  another  might  escape  because  he  had  deferred  the  con- 
struction of  improvements  upon  his  property  until  the  pav- 
ing assessments  were  fixed.  We  think,  however,  that  suitabil- 
ity for  the  purpose  of  present  improvemenfis  always  an  appro- 
priate consideration.  And  it  may  be  conceded  in  this  case 
that  plaintiff's  property  was  suitable  for  substantial  and 
valuable  present  improvements,  although  it  was  on  the  outside 
limit  of  the  business  district  of  the  town.  We  are  clear  also 
that,  where  property  abuts  upon  an  improved  street  and  is 
thereby  rendered  assessable  for  the  improvement,  the  depth  to 
which  such  property  extends  is  a  consideration  which  ought 
not  to  be  overlooked.  It  is  a  factor  in  the  area  of  the  property, 
and  such  area  necessarily  affects  the  benefit  to  be  acquired 
from  the  street  improvement  by  the  abutting  property.   That 
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does  not  mean  that  benefits  are  to  be  assessed  according  to  the 
square  foot.  This  would  be  objectionable  for  the  same  reason 
that  the  front-foot  rule  is  objectionable.  But  the  considera- 
tion  of  frontage  is  important,  and  the  consideration  of  depth 
is  likewise  important.  It  is  apparent  from  this  record  that 
the  question  of  depth  of  plaintiff's  property  was  wholly 
ignored  in  this  assessment.  Because  of  the  conclusion  of  the 
trial  court  upon  the  first  question  here  considered,  no  occasion 
was  presented  for  dealing  with  this  question.  It  was  there- 
fore ignored  in  the  decree.  We  are  unable  to  say  from  this 
record  what  assessment  ought  to  be  made  against  this  prop- 
erty. The  original  plat  and  schedule  are  not  before  us,  and 
certain  exhibits  which  are  referred  to  in  the  testimony  have 
not  been  abstracted.  We  deem  it  appropriate,  therefore,  upon 
a  reversal  hereon,  that  the  case  be  remanded  to  the  trial 
court,  with  directions  to  make  such  assessment  as  should  have 
been  made  under  the  previous  statute,  with  power  to  the  trial 
court  to  reopen  the  case  for  further  evidence,  if  it  be  so 
advised. 

In  so  far,  therefore,  as  the  trial  court  held  the  assess* 
ment  to  be  governed  by  the  new  statute,  its  order  is  reversed; 
in  so  far  as  it  set  the  assessment  aside,  the  order  will  be 
afiBrmed,  on  the  ground  that  the  assessment  is  not  propor- 
tioned according  to  benefits. — Affirmed  in  part  and  Reversed 
in  part  and  Remanded. 

Ladd,  Gaynor  and  Preston,  JJ.,  concur. 

EvAKS,  C.  J.,  and  Salinger,  J.,  dissent  as  to  Division  I 
of  opinion. 

Weaver,  J.,  takes  no  part. 

Evans,  C.  J.  (Dissenting  in  part.) — I  am  unable  to  con- 
cur in  the  majority  view  as  expressed  in  the  first  division  of 
the  opinion.  The  general  contention  of  the  appellee  plaintiff 
is  that  the  power  of  assessment  conferred  upon  the  municipal 
corporation  is  legislative  wholly ;  that  the  power  thus  confer- 
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red  by  the  legislature  may  by  the  same  authority  be  changed 
or  withdrawn  at  any  time;  that  the  municipal  corporation 
itself  has  no  vested  rights  in  the  revenue  method  provided 
for  it ;  that  the  taxpayer  has  no  vested  right  in  such  methods, 
provided  only  that  his  property  shall  not  be  taken  or  assessed 
without  due  process  of  law,  including  due  notice  at  some  stage 
of  the  proceedings  before  the  assessment  is  laid  against  his 
property.    This  was  the  holding  of  the  trial  court. 

Conceding .  that  the  question  at  this  point  is  close  and 
difScult  of  solution,  I  think  that  the  holding  of  the  trial 
court  should  be  sustained. 

As  to  the  cases  cited  in  support  of  the  majority  view,  none 
of  the  holdings  contravened  express  provisions  of  the  statute. 
In  the  Ohio  case  cited,  a  constitutional  provision  was  involved 
which  forbade  retroactive  legislation.  The  new  statute  under 
consideration  herein  provides  in  express  terms  that  it  shall 
apply  to  "any  special  assessment  for  street  improvement*'  to 
be  levied  "after  January  1,  1914."  The  majority  holding, 
therefore,  necessarily  contravenes  this  express  provision  of 
the  statute. 

We  have  no  constitutional  provision  forbidding  retro- 
active legislation.  True,  we  will  not  construe  a  statute  as 
being  retroactive  unless  its  express  terms  require  it.  If  its 
express  terms  do  require  it,  it  is  beyond  our  power  to  ignore 
it.  If  such  a  construction,  however,  would  render  the  statute 
unconstitutional,  we  might  then  give  it  construction  which 
would  save  its  validity. 

If  it  be  correct,  then,  that  no  jurisdiction  could  be 
acquired  over  non-abutting  property  at  this  stage  of  the  pro- 
ceedings, such  fact  might  be  a  sufficient  reason  for  denying 
the  application  of  the  new  statute  to  the  pending  proceed- 
ings. The  notice  provided  for  by  Section  810,  Code  Supp., 
1913,  is  jurisdictional  in  the  sense  that,  as  a  statutory  require- 
ment, it  was  ft  limitation  upon  the  power  of  the  municipality. 
A  notice  at  .that  particular  stage  of  the  proceedings  was  not 
required  by  reason  of  any  constitutional  provision.    It  was 
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necessary,  in  obedience  to  the  Constitution,  to  provide  for 
notice  to  the  property  owners,  at  some  stage  of  the  proceed- 
ings, before  the  assessment  should  be  levied.  Section  823,  Code 
Supp.,  1907,  makes  provision  for  such  a  notice  which  answers 
every  requirement  of  the  Constitution.  It  was  within  the 
power  of  the  legislature,  therefore,  to  dispense  with  the  pre- 
liminary notice  required  by  Section  810;  and  such  is  the 
effect  of  the  new  statute,  if  it  be  deemed  applicable  to  the 
pending  proceedings. 

Section  823  is  as  follows : 

''After  filing  the  plat  and  schedule,  the  council  shall  give 
notice  by  two  publications  in  each  of  two  newspax>ers  pub- 
lished in  the  city,  if  there  be  that  number,  otherwise  in  one^ 
and  by  handbills  posted  in  conspicuous  places  along  the  line 
of  such  street  improvement  or  sewer,  that  said  plat  and  sched- 
ule are  on  file  in  the  office  of  the  clerk,  and  that  within  twenty 
days  after  the  first  publication  all  objections  thereto,  or  to  the 
prior  proceedings,  on  account  of  errors,  irregularities  or 
inequalities,  must  be  made  in  writing  and  filed  with  the  clerk ; 
and  the  council,  having  heard  such  objections  and  made  the 
necessaiy  corrections,  shall  then  make  the  special  assessments 
as  shown  in  said  plat  and  schedule,  as  corrected  and 
approved. ' ' 

The  case  of  Ross  v.  Board  of  Supervisors,  128  Iowa  427, 
is  quite  in  point  here.  That  case  involved  a  drainage  pro- 
ceeding. All  the  preliminary  proceedings,  including  the  con- 
straction  of  the  drain,  had  been  had  under  a  statute  later  held 
to  be  unconstitutional.  The  legislature  passed  a  new  statute 
providing  for  special  assessments;  and  special  assessments 
were  levied  thereunder  for  this  improvement  against  persons 
who  had  no  notice  of  the  preliminary  proceedings  but  did. have 
notice  of  the  proposed  special  assessment.  We  quote  from  the 
opinion  as  follows : 
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The  appellant  takes  the  position  that  the  landowner  is 
entitled  to  notice  and  hearing  as  to  the  extent  of  this  district, 
and  whether  his  land  shall  be  included  therein  and  that  the 
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failure  to  provide  for  such  notice  and  hearing  renders  the 
Statute  unconstitutional.  In  our  opinion  the  objection  is 
unsound.  The  division  of  a  state  or  lesser  municipal  territory 
into  districts  for  the  purposes  of  taxation  or  public  improve- 
ment is  a  legislative  matter,  and  the  citizens  affected  thereby 
cannot  complain  because  the  power  is  exercised  without  notice 
to  him.  .  .  .  'It  is  settled  that  if  provision  is  made  for 
notice  to  and  hearing  of  each  proprietor  at  some  stage  of  the 
proceedings  upon  the  question  of  what  proportion  of  the  tax 
shall  be  assessed  upon  his  land,  there  is  no  taking  of  property 
without  due  process  of  law.'  In  the  case  before  us,  there  is, 
under  the  statute,  as  amended,  ample  provision  for  a  notice  to 
every  landowner,  and  opportunity  given  for  the  hearing  of 
all  objections  he  may  have  to  assert  against  the  validity  and 
justice  of  the  proposed  charge  upon  his  property.  This,  under 
the  law,  is  all  he  can  rightfully  ask. ' ' 

A  similar  question  was  involved  in  Arnold  v.  City  of  Fort 
Dodge,  111  Iowa  152.  The  plaintiff  in  that  case  had  no  pre- 
liminary notice  that  the  cost  of  guttering  and  curbing  would 
be  assessed  against  her  property.  She  did,  however,  receive 
the  notice  provided  for  by  Section  823.  We  said  in  that 
case: 

"She  then  had  notice  and  opportunity  to  be  heard  before 
the  assessment  attached  and  became  a  lien  upon  her  property, 
and  this  is  all  the  law  requires." 

The  following  from  the  Supreme  Court  of  the  United 
States  bears  upon  the  same  question : 

**The  legislature,  in  the  exercise  of  its  power  of  taxation, 
has  the  right  to  direct  the  whole  or  a  part  of  the  expense  of  a 
public  improvement,  such  as  the  laying  out,  grading  or  repair- 
ing of  a  street,  to  be  assessed  upon  the  owners  of  lands  bene- 
fited thereby;  and  the  determination  of  the  territorial  dis- 
trict which  should  be  taxed  for  a  local  improvement  is  within 
the  province  of  legislative  discretion.  ...  If  the  legisla- 
ture provides  for  notice  to  and  hearing  of  each  proprietor,  at 
some  stage  of  the  proceedings,  upon  the  question  what  propor- 
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tion  of  the  tax  shall  be  assessed  upon  his  land,  there  is  no 
taking  of  his  property  without  due  process  of  law."  Spencer 
V.  Merchant,  125  U.  S.  345. 

Section  2  of  the  new  statute  purports  to  repeal  all  acts  or 
parts  of  acts  that  are  inconsistent  therewith.  It  would  seem, 
therefore,  that  by  the  express  terms  of  this  enactment  the 
requirement  of  preliminary  notice,  as  provided  in  Section  810, 
was  dispensed  with,  so  far  as  new  parties  were  affected  by 
the  new  legislation.  Inasmuch  as  the  notice  provided  for  by 
Section  823  meets  all  constitutional  requirements,  the  legis- 
lature had  constitutional  power  to  dispense  with  the  prelimi- 
nary notice  provided  for  by  Section  810.  If  it  did  dispense 
with  such  notice  as  to  new  parties,  the  jurisdiction  of  the 
municipality  is  as  broad  as  the  legislative  permission. 

I  concur  in  Division  II  of  the  majority  opinion. 

Saungeb,  J.,  joins  in  the  foregoing  dissent. 


Frank  L.  Dodd,  Appellee,  v.  Bernhard  Gboos^  Appellant. 

OONTRAOTS:    Proposals  and  Acceptaiice— DeJInlteness  of  Proposal 

1  — (>ptioii8— Vendor  and  Pnrcbaser.     A   definite  propoBition  re- 
quires an  acceptance  only  to  complete  a  contract. 

PRINCIPLE  APPLIED:  One  negotiating  for  the  purchase  of 
land  proposed,  as  one  of  the  terms  of  purchase,  to  give  ''a  first 
mortgage  of  $6,000  at  6%  for  5  or  10  years  optional;  that  is, 
pay  on  any  interest  pay  day  $1,000  or  more."  The  owner  re- 
sponded by  saying  he  would  accept  if  $100  more  was  added  to  the 
total  price.  The  proposed  purchaser  validly  accepted  the  last 
proposition.  Held^  an  acceptance  only  was  necessary  to  constitute 
a  valid  contract  under  which  the  purchaser  had  the  option  to  give 
a  mortgage  for  either  5  or  10  years. 

VENDOR   AMD  PUKOHABKK;      Contracts— Oonstmction—Optloiia. 

2  In  ease  an  option  exists  to  do  either  of  two  things,  he  who  is 
under  obligation  to  first  act  in  reference  thereto  has  the  election. 

PEINCIPLB  APPLIED:     (See  No.  1.) 

B&OXERS:     Authority— Authority  to   Blake   Ck>ntraet— When   lu- 

3  ferrod.    Authority  in  a  real  estate  broker  to  attach  the  name  of 
the  principal  to  an  actual  contract  of  sale  is  a  power  additional 
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to  and  is  not  to  be  inferred  from  authority  "to  find  a  purchaser" 
or  "to  negotiate  the  terms  of  sale" — is  a  power  not  to  be  in- 
ferred in  the  absence  of  unequivocal  expressions  to  that  effect. 
Correspondence  reviewed,  and  held  not  to  arm  the  broker  with 
power  to  enter  into  a  written  contract. 

BBOEERS:     Anthorlty-— Place   of  Payment— Fnmidiiiig   Abetnet. 

4  Anthoritj  to  actually  enter  into  a  contract  for  the  sale  of  land 
implies  no  authority  whatever  to  insert  in  such  contract  provi- 
sions binding  the  principal  (a)  to  receive  interest  on  deferred 
payments  at  a  place  not  consented  to  by  the  principal,  or  (b) 
to  furnish  a  merchantable  abstract. 

PBINdPAL  AND  AGENT:     TTnaufhorlsed  Act  of  Agent— WalTer 

5  of  TTnMithorlsed  ProvlslonB — ^Promptness  Beqnixed.  It  is  pos- 
sible that  the  unauthorized  parts  of  a  written  contract  made  by 
an  agent  in  the  name  of  his  principal  may  be  waived  and  relin- 
quished by  the  other  party  to  the  contract  and  the  remaining 
part  enforced,  but  such  waiver  and  relinquishment  must  he  promptly 
made, 

PRINCIPLE  APPLIED:  A  broker  entered  into  a  written  con- 
tract, in  the  name  of  his  principal,  for  the  sale  of  the  principal's 
land.  Assuming  that  the  broker  had  authority  to  sign  the  princi- 
pal's  name  to  a  contract,  yet  it  appeared  that  two  wholly  unau- 
thorized provisions  were  inserted  in  the  said  contract,  to  wit: 
(1)  that  interest  payments  should  be  made  at  a  certain  place, 
and  (2)  that  the  principal  should  furnish  a  merchantable  abstract 
of  title.  Long  after  the  action  for  specific  performance  was  com- 
menced, and  more  than  seven  months  after  the  contract  called'  for 
performance,  the  buyer,  for  the  first  time,  sought  to  waive  and 
relinquish  all  rights  under  said  two  provisions.  Held,  too  late — 
that  he  must  then  stand  or  fall  on  the  writing  as  a  whole. 

ESTOPPEL:    Equitable  Estoppel— Pailoie  to  Act  on  Oondnct— Ven- 

6  dor  and  Porchaser.  An  estoppel  in  pais  arises  only  when  con- 
duct of  one  party  has  been  acted  on  by  another  to  the  prejudice 
of  such  other.  So  held  where  the  owner  of  land,  in  refusing  to 
convey  the  same  in  accordance  with  an  alleged  contract  with  his 
agent,  assigned  as  cause  that  his  wife  was  unwilling  to  sell,  and, 
before  the  alleged  purchaser  had  in  any  manner  acted  on  such 
reason  to  his  prejudice,  further  wrote,  and  assigned  as  reason  for 
his  refusal  that  the  alleged  contract  with  the  agent  toa^  wholly 
unauthorized. 

BBOKERS:     Anthority— Beceipt  of  Porchase  Price.     Authority  of 

7  a  real  estate  broker  to  receive  any  part  of  the  purchase  price  of 
land  sold  arises  only  in  case  the  broker  has  authority  to  actually 
convey.     One  employed  simply  to  find  a  purchaser  has  no  such 


Mar.  1916J  Dodd  v.  Oboos.  49 

authority.  Therefore,  held  that  when  one  claiming  to  have  pur- 
chased land  paid  part  of  the  purchase  price  to  a  party  who  was 
the  owner's  agent  "to  find  a  purchaser"  only,  he,  in  legal  effect, 
constituted  such  person  his  own  agent  to  convey  it  to  the  owner. 

PI£ADINO:    Blatters  Specially  Pleaded— Principal  and  Agent— Bat- 

S    lilcation.    Batification  by  a  principal  of  the  unauthorized  act  of 

his  agent  need  not  be  specially  pleaded — ^may  be  shown  under 

a  general  allegation  that  the  act  in  question  was  the  act  of  the 

principal. 

Appeal  from  Humholdi  Disirici  Couri. — D.  F.  Cotle,  Judge. 

Friday,  Mabgh  17,  1916. 

Action  for  specific  performance  of  an  alleged  contract 
for  the  sale  of  land  resulted  in  decree  as  prayed.  The  defend- 
ant appeals. — Reversed. 

Healy  d  Thomasy  for  appellee. 
Maurice  O'Connor,  for  appellant. 

Ladd,  J. — I.  The  defendant  Oroos,  residing  at  San 
Antonio,  Tex.,  owned  80  acres  of  land  near  Pioneer.  The 
plaintiff  claims  to  have  purchased  said  land  through  defend- 
ant's agent,  J.  F.  Whittman.  In  his  petition,  filed  February 
20,  1914,  he  prayed  for  the  specific  performance  of  a  written 
contract,  to  which  Whittman  had  attached  Groos'  name  by 
himself  as  agent.  This  contract,  among  other  things,  exacted 
the  payment  of  $6,000  of  the  purchase  price,  10  years  after 
March  1,  1914,  .with  interest  payable  at  Oilmore  Exchange 
Bank,  Gilmore  City,  Iowa,  and  that  plaintiff  '^furnish  an 
abstract  showing  good  merchantable  title  on  last  mentioned 
date."  After  the  hearing  had  commenced,  and  on  October  10, 
1914,  plaintiff  filed  an  amended  and  substituted  petition, 
alleging  that  he  purchased  of  defendant  the  80  acres  for 
$9,600  by  written  contract  executed  by  Whittman  in  pur- 
suance of  authority  given  him  in  the  correspondence  herein- 
after set  out;  that  a  binding  agreement  was  entered  into 

Vot.  175  lA.- 
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through  the  correspondence  and  oral  acceptance  of  defend- 
ant's proposition;  and  plaintiff  paid  Whittman  $500  down, 
according  to  the  terms  of  the  agreement,  $420  of  which  was 
sent  to  Qroos,  and  $80  of  which  was  retained  by  Whittman,  as 
commission;  that  thereupon  such  agreement  was  reduced  to 
writing,  but  some  conditions  of  a  printed  form  were  included 
by  oversight,  inconsistent  with  the  above  arrangement;  that 
^'both  plaintiff  and  defendant  were  mistaken  as  to  both  the 
fact  and  as  to  the  legal  effect  of  said  printed  stipulations ;  and 
that,  if  necessary,  in  order  to  enforce  the  actual  contract 
entered  into  for  the  purchase  and  sale  of  said  real  estate,  said 
written  contract  should  be  reformed  by  striking  therefrom 
all  stipulations  and  terms  which  are  prejudicial  to  the  rights 
and  interests  of  the  defendant  herein,  and  which  are  not 
included  in  said  correspondence."  It  was  further  alleged 
that  thereafter  defendant  repudiated  the  transaction;  that 
plaintiff  is  ready,  able  and  willing  to  perform,  but,  though 
requested  so  to  do,  defendant  had  refused.  The  prayer  is 
for  a  decree  that  the  written  contract  be  reformed  so  as  to 
conform  to  the  agreement  through  correspondence,  and  as  so 
reformed,  be  enforced.  The  answer  and  reply  were  such  as  to 
present  the  following  issues:  (1)  Was  the  proposition  made 
by  plaintiff  through  Whittman  one  which  exacted  only  an 
acceptance  to  complete  a  contract?  (2)  Was  the  agent, 
Whittman,  authorized  to  enter  into  the  written  contract  for 
defendant  with  purchaser?  (3)  If  so,  can  plaintiff,  by  waiv- 
ing conditions  of  the  written  contract,  other  than  those  embod- 
ied in  the  correspondence,  insist  on  the  specific  performance 
of  the  latter,  and  (4)  did  defendant,  by  asserting  that  his  wife 
would  not  consent  to  the  sale,  waive  all  other  grounds  and 
thereby  estop  himself  from  pleading  other  grounds  in  defense  ? 
Another  issue  is  involved,  though  not  specially  pleaded:  (5) 
Whether  defendant,  in  mailing  the  check  and  drafts  back  to 
Whittman  instead  of  Dodd,  ratified  the  written  contract. 

II.    The  decision  of  these  issues  necessarily  depends  on 
the  evidence  adduced.     On  July  23,  1913,  J.  P.  Whittman 
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wrote  OrooB  that  a  man' from  the  east  had  offered  $100  per 
acre  for  his  land,  and  that  he  thought  ''we  can  coax  him  to 
about  one  hundred  five, ' '  and  requested  to  be  informed  if  his 
land  was  for  sale  soon,  as  the  man  would  go  back,  and  stated 
that  his  commission  would  be  $1.00  per  acre.  Groos  responded 
that  he  did  not  know  the  value  of  the  land,  but  would  sell  it, 
and  asked  Whittman  to  make  him  an  offer.  Whittman 
responded  by  saying  that  the  improvements  were  poor;  that 
the  land  was  not  tiled  and  might  be  assessed  for  ditch  to  be 
excavated  north  of  it;  that  he  might  coax  the  customer  to 
$110,  and  asked  for  price  and  terms,  again  named  his  commis- 
sion, and  promised  to  do  all  he  could  for  him,  and  enclosed 
a  circular  with  prices  on  several  farms.  Qroos  acknowledged 
receipt  of  this,  stated  that  the  land  was  part  tiled;  that  he 
could  not  take  less  than  $120  per  acre ;  that  he  was  willing  to 
pay  the  conmiission  and,  though  he  preferred  cash,  would  take 
a  mortgage  at  5%,  adding,  ''The  terms  depend  sometimes  a 
great  deal  on  the  buyer."  In  response  to  this,  Whittman 
wrote,  on  August  13,  1913: 

"I  have  an  offer  on  it  $9,500.  The  party  will  give  $500 
now  ta  bind  contract,  and  $3,000,  March  1,  1914,  and  a  first 
mortgage  of  $6,000  at  5%  for  5  or  10  years  optional.  That 
is,  pay  on  any  interest  pay  day  $1,000  or  more.  Now  then, 
if  you  want  to  sell  on  these  terms,  let  me  know  at  once,  as 
this  party  is  going  to  buy  soon." 

He  advised  that  the  deal  was  a  good  one,  and  requested 
that  if  he  would  not  do  this,  he  state  his  best  terms,  and 
added  that  "Mr.  Dodd  of  Humboldt  is  the  party  who  wants 
to  buy."    Oroos  answered,  August  16th,  saying: 

"The  terms  as  offered  are  not  the  most  suitable,  but  I 
will  agree  to  accept  the  terms  as  suggested  in  your  letter, 
providing  the  party  will  pay  $9,600  for  the  place,  or  $120 
per  acre." 

Whittman  exhibited  this  letter  to  Dodd,  who  said  to  him, 
"I  will  take  the  farm  today;"  and  handed  him  $50  in  cur- 
rency, with  the  understanding  that,  as  soon  as  Whittman  got 
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the  contract  for  him,  he  would  tender  the  balance.  There- 
upon, Whittman  wrote,  on  August  19th: 

**Your  letter  of  August  16th  reed.,  and  I  'phoned  my 
man  at  once.  He  will  take  the  place  at  $9,600,  $120  per  acre, 
terms  as  per  my  letter  of  August  13th.  Will  send  you  check 
and  contract  as  soon  as  we  can  have  same  drawn  up.  I  will 
enclose  herewith  check  $50,  to  bind  contract  for  the  man, 
as  he  asked  me  to  do  this.  Contract  will  follow,  also  ck  less 
my  commission,  which  is  $80,  $1.00  per  acre.** 

Whittman  testified  that  he  employed  Van  Alstine  to  draw 
a  contract;  that  it  was  signed  in  duplicate  on  the  same  day, 
when  Dodd  handed  him  an  additional  $450  in  currency. 
The  contract  bears  date  August  19,  1913,  but  was  acknowl- 
edged by  Whittman  August  23d  following,  was  mailed  to 
Qroos  August  27th,  and  recorded  September  2d.  On  August 
27th,  Whittman  wrote: 

'^Enclosed  find  contract,  also  draft  for  three  hundred 
and  seventy  and  00-100  ($370.00)  for  payment  as  per  con- 
tract, $50.00  mailed  you  August  19th,  and  enclosed  $370,  and 
receipt  for  $80,  my  commission,  which  completes  the  $500 
payment,  as  per  contract." 

Oroos  answered  the  previous  letter,  August  29th : 

"Your  letter  of  Aug.  19th,  with  enclosed  check  of  $50.00 
as  payment  on  farm,  came  to  hand.  Will  herewith  enclose 
same  check  and  return  it  to  you,  and  will  say  that  my  wife 
will  not  consent  to  the  selling  of  our  place  and  never  was  in 
favor  of  it  when  I  first  offered  it  for  $120.00  per  acre,  she 
feels  that  we  ought  to  keep  it  as  it  is  a  safe  investment  and 
always  brings  in  a  nice  income.  I  am  also  in  rcjseipt  of  a 
letter  from  a  law  firm  and  land  agency  of  Humboldt,  Iowa, 
saying  that  I  had  offered  my  place  much  to  cheap.  I  acted 
hasty  and  without  first  consulting  my  wife  when  I  first 
offered  the  place  for  sale,  it  may  be  that  in  the  future  or 
within  a  year  or  to  that  I  can  convince  my  wife  that  it  will 
be  best  to  sell.*' 
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On  September  1st,  Groos  wrote,  returning  the  draft  for 
$370  and  the  contract: 

"Your  communication  of  Aug.  27th,  1913,  with  enclosed 
contract,  draft  of  $370.00  and  receipt  of  80.00  came  to  hand 
last  Saturday.  You  have  no  doubt  received  by  this  time  my 
former  letter  with  returned  check  of  $50.00  and  informing 
you  that  I  desire  to  reject  the  entire  matter  pertaining  to  the 
selling  of  my  land  and  also  stated  the  reasons.  The  part  of 
the  contract  which  reads  that  a  mortgage  will  be  given  on 
March  1st,  1914,  in  the  sum  of  $6000.00,  drawing  interest  at 
5%  per  annum  and  maturing  on  March  1st,  1924,  that  part 
is  objectionable ;  it  is  to  long  a  time  to  accept  a  mortgage  at 
such  small  interest  for  so  many  years,  it  should  have  been  6% 
for  such  a  long  time  as  ten  years,  and  then  $120.00  per  acre 
would  be  selling  the  place  about  $10.00  per  acre  to  cheap.  It 
is  not  necessary  for  me  to  say  more  now  in  regard  to  this 
matter,  as  I  stated  my  other  reasons  for  not  wanting  to  sell, 
in  my  former  letter." 

Whittman  responded,  September  3d: 

'^  Enclosed  find  draft  for  $50.00  in  place  of  check  mailed 
you  on  August  19th,  which  you  returned  August  29.  Now 
then,  Mr.  Groos,  I  sold  your  land  according  to  your  written 
instructions  and  sent  you  the  payment  down,  less  my  $1.00 
per  acre.  I  made  a  written  contract  of  sale  and  same  is 
recorded.  You  cannot  sell  to  anybody  else.  If  you  repudiate 
your  contract,  the  buyer  will  at  once  begin  suit  for  a  deed, 
and  if  you  fail  to  deed,  the  clerk  of  the  court  will  make  a 
deed.  If  your  wife  refuses  to  sign,  one  third  of  purchase 
price  will  be  held  by  the  clerk  until  she  does." 

Oroos'  final  letter,  of  September  10,  1913,  reads: 

**Beplying  to  your  favor  of  September  3d,  I  herewith 
return  draft  unaccepted.  I  find  that  my  place  is  worth 
more,  and  that  I  can  secure  more  for  it  than  the  price  you 
mentioned  to  me  that  it  was  worth.  It  occurs  to  me  that  you 
did  not  act  fair  toward  me  in  representing  same  to  be  of  the 
value  you  did;  as  you  well  knew  or  had  means  of  knowing 


54  DoDD  V.  Groos  [175  Iowa 

that  it  was  worth  at  least  $8.00  or  $10.00  per  acre  more. 
Further,  I  did  not  authorize  you  to  make  any  contract  with 
the  buyer  or  to  sign  my  name  thereto;  and  I  repudiate  any 
such  contract.  The  terms  you  made  for  me  are  not  acceptable 
to  me,  as  I  would  want  at  least  one-half  cash  if  I  sold  to 
anybody.  Prom  what  I  learn  about  land  values  from  adjoin- 
ing property  owners  to  mine,  you  know  that  my  property  is 
worth  considerably  more;  and  I  have  had  better  offers  since 
hearing  from  you.    But  I  am  not  disposed  to  sell  at  this  time. 

"But,  to  show  I  am  fair  to  you  for  your  efforts,  without 
admitting  or  adopting  any  act  you  have  made,  I  am  willing 
to  give  to  you  the  sum  of  $80.00  for  your  services  in  trying 
to  secure  a  purchaser  for  the  land.  The  price  you  suggested 
is  unfair  and  unreasonable;  and  if  I  sold  the  land,  I  would 
want  what  was  fair  and  right.'' 

At  Dodd's  instance,  Whittman  addressed  Groos  on  Feb- 
ruary 3,  1914,  as  follows: 

"Mr.  Dodd  ask  me  to  write  you  in  regard  'Abstract;' 
he  would  like  that  you  send  same  to  bank  here  that  he  can 
have  same  examined,  as  contract  calls  for  settlement  Mar. 
1st,  1914.  And  Mr.  Dodd  ask  me  deliver  the  land  he  bought, 
so  I  guess  it  will  be  up  to  you  to  deliver  the  goods. 

"Kindly  let  me  hear  from  you." 

III.    It  will  be  noticed  as  part  of  the  terms  proposed  in 

Whittman 's  letter  of  August  13th  that  the 

!•  ^^fj"^fj*5i       deferred  payment  was  to  he  "a  first  mort- 

liSSof     gage  of  $6,000  at  5%  for  5  or  10  years  op- 

fiSJi^^vlndoi^      tional."    Groos  responded  by  saying  that  the 

and  purchaser.      .  *•  i»     x  •*  v  'j 

terms  were  satisfactory  if  he  were  paid  an 
additional  $100  for  the  land.  Would  an  acceptance  of  this 
complete  the  contract,  or  were  further  negotiations,  as  to  the 
time  of  the  maturity  of  the  mortgage  required  to  complete 
the  contract  ?  This  necessarily  depends  on  whether  such  time, 
5  or  10  years  after  March  1,  1914,  was  optional  with  the 
purchaser  or  seller. 

The  matter  involved  something  to  be  done  by  the  pur- 


' 
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chaser.    The  agent  was  stating  what  he  would  do,  and  after 

having  done  so,  he  added,  '^Now  if  yon  want 
*'  puRCHAwS?:        ^  ®®^  ^°  **^^®  terms  let  me  know."    He  then 

8tniction:^op^~     Understood  that  he  was  stating  definite  terms, 
^"*'  and  the  seller  so  treated  the  proposition;  for 

he  expressed  his  readiness  to  accept  ''the  terms  as  suggested," 
provided  the  purchase  price  be  increased  $100.  The  pur- 
chaser merely  reserved  to  himself  the  right  to  elect  whether 
the  deferred  payment  to  be  secured  by  first  mortgage  should 
be  made  in  5  or  10  years  from  date.  The  proposition  was 
sufficiently  definite  so  that  acceptance  acceded  to  such  an 
election,  and  with  such  proposition,  would  constitute  a 
contract. 

IV.    The   purchaser,   Dodd,   testified   that  the   written 
contract  was  the  only  one  he  understood  he  had  with  plain- 
tiff; and  in  both  the  original  and  the  amended  and  sub- 
stituted petition,  the  prayer  is  for  the  en- 
'"  SSi^aiP*'      forcement  of  that  contract.     A  question  of 

SStract?wh?n   vital  importance,  then,  is  whether  Whittman 
^"^  was  authorized  to  execute  the  written  con- 

tract by  signing  Groos'  name  thereto.  If  any  authority 
there  was,  it  must  be  inferred  from  the  correspondence  be- 
tween them.  This  necessarily  depends  on  the  intention  of 
the  owner  in  engaging  the  agent ;  whether  the  latter  was  actu- 
ally to  sell  the  land  or  merely  find  a  purchaser  therefor.  In  the 
first  two  letters,  Whittman  pretended  to  have  a  customer  (of 
whom  he  knew  nothing  at  the  trial)  whom  he  might  coax  to 
pay  $105  per  acre  (first  letter)  or  $110  per  acre  (secoud 
letter),  and  he  mentioned  the  commission  he  would  require. 
In  answer  to  the  last,  Groos  stated  his  lowest  price  and 
indicated  that  he  would  give  time  on  part  of  it.  Whittman 
then  wrote  that  Dodd  had  offered  $9,500,  and  stated  the 
terms  of  the  offer.  Groos  replied  that,  on  the  payment  of 
$100  more,  he  would  agree  to  accept.  Dodd  said  he  wouLl 
take  the  land  and  paid  the  earnest  money  exacted.  Nothing 
was  said  concerning  a  sale  of  the  land  by  Whittman,  and  tlic 
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only  inference  to  be  drawn  from  the  correspondence  is  that 
he  was  negotiating  with  a  possible  purchaser  and  would  exact 
a  commission  if  he  found  one  on  terms  acceptable  to  Oroos. 
Ordinarily,  a  real  estate  agent's  only  duty  is  to  find  a  pur- 
chaser ready,  able  and  willing  to  buy  on  the  owner's  terms 
or  such  as  are  acceptable  to  him;  and  he  is  not  to  be  held 
to  have  authority  to  sell  unless  this  is  to  be  inferred  from 
unequivocal  expressions  to  that  effect.  Even  where  the 
words  **for  sale"  or  **sell"  are  used  in  connection  with  the 
employment  of  a  real  estate  broker,  the  agency  is  not  neces- 
sarily to  be  construed  as  that  to  sell;  but  the  circumstances 
may  be  such  that  finding  a  purchaser  to  whom  the  principal 
may  sell  is  intended.  Ford  v,  Easley,  88  Iowa  603;  Bird  v. 
PhilUps,  115  Iowa  703.  A  real  estate  agent  may  be  given 
authority  to  execute  a  contract  for  his  principal ;  but  it  is  an 
additional  power,  not  to  be  inferred  from  that  to  find  a  pur- 
chaser or  to  negotiate  the  terms  of  sale.  Holmes  v.  Redhead, 
104  Iowa  399 ;  Nelson  v.  Western  Union  Tel.  Co.,  162  Iowa 
50;  BaUcema  v.  Searle,  116  Iowa  374;  Brandrup  v.  Britten, 
11  N.  Dak.  376  (92  N.  W.  453) ;  Larson  v.  O'Hara,  98  Minn. 
71  (8  Am.  &  Eng.  Ann.  Cas.  849  and  cases  in  note). 

The  decisions  are  quite  generally  to  the  effect  that  a 
written  contract  for  the  sale  of  land  which  the  agent  has 
signed  on  the  parol  authority  of  his  principal  is  not  within 
the  statute  of  frauds,  and  may  be  enforced.  Brandon  v. 
Pritchett,  126  Ga.  286  (7  Am.  &  Eng.  Ann.  Cas.  1093,  and 
note  in  which  cases  are  collected).  For  this  reason,  such 
authority  is  not  to  be  implied  unless  necessary  to  enable  the 
agent  to  perform  the  service  he  has  been  employed  to  render. 
For  this  reason,  the  weight  of  authority  seems  to  deny  the 
right  of  an  agent  employed  to  sell  to  enter  into  a  written 
contract  with  the  purchaser,  on  the  ground  that  many  mat- 
ters which  the  owner  must  determine  necessarily  are  involved 
in  making  such  an  agreement.  Halsey  v.  Monteiro,  92  Va. 
581  (24  S.  E.  258);  Larson  v.  O'Hara,  supra.  Contra, 
Vanada's  Heirs  v.  Hopkins'  Admr.,  (Ky.)  19  Am.  Dec.  92. 
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It  IB  unnecessary  to  pass  on  this  question  now ;  for  what  was 
said  in  the  letters  cannot  be  tortured  into  the  direction  to  the 
agent  to  enter  into  a  contract  of  sale.  He  was  the  ''go- 
between/'  negotiating  between  the  parties  to  get  them  to- 
gether on  terms.  He  acted  without  authority  in  attaching 
Oroos'  name  to  the  written  contract.  See  Weaiherhead  v. 
Etiinger,  (Ohio)  17  L.  B.  A.  (N.  S.)  210,  and  extended  note. 
The  decision  in  Hopwood  v.  Corbin,  63  Iowa  218,  is  not  in 
eonflict  with  this  conclusion,  for  there  the  correspondence  was 
construed  to  direct  the  agent  to  sell  the  land. 

V.  Some  of  the  conditions  in  the  contract  were  in  excess 
of  Whittman's  authority,  evjen  if  he  had  had  the  right  to 

attach  his  principal's  name  thereto.  He 
<•  Sj*!^.*  ^""  could  only  insert  conditions  proposed  and  ac- 
faraiBhinff^ab-  ^eptcd,  in  any  event.  Nothing  had  been  said 
•*'*^^  of  the  place  of  paying  the  interest,  or  of 

famishing  the  abstract.  The  contract  stipulated  that  the 
interest  should  be  paid  at  Oilmore  City,  and  that  Oroos  should 
famish  a  merchantable  abstract.  These  conditions  were  in 
excess  of  authority.  Knox  v.  McMurray,  159  Iowa  171 ;  Hunt 
V.  Tutile,  133  Iowa  647 ;  Anderson  v,  Howard,  173  Iowa  4. 

Whether  they  might  have  been  waived  if  this  had  been 
done  in  apt  time,  as  before  performance  was  required,  need 

not  be  determined;  for  plaintiff  demanded 
'  AOBNTiunau-     an    abstract    shortly    before,    and    did    not 

tliorlxed  act  of 


anint:  waiver  change  his  attitude  until  seven  months  after, 

of  unauUior-  °                                                                                  ' 

^'prompt-  March  1,  1914,  when, 'according  to  both  the 

required,  contract  and  correspondence,  the  deal  was 


to  be  consummated.    The  attempted  waiver  came  too  late. 

VI.    We  do  not  understand  appellant  to  rely  on  the 
allegation  that  defendant  is  estopped  from  setting  up  other 

grounds  for  not  performing  the  contract,  by 
c  Bfls^KPPB.:  writing  that  he  would  not  sell  because  of  his 

equitable  ea-  ° 

Jjwei:  failure    life's  refusal  to  consent  thereto.     Plaintiff 

to  act  on  con- 

2S?pureSS!er.    did  not  act  in  reliance  thereon  in  any  manner 

to  his  prejudice  prior  to  the  receipt  of  other 
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letters  reciting  other  grounds  of  refusal,  and  among  them 
that  the  written  contract  was  without  his  authority.  There- 
fore, plea  is  without  support. 

VII.  Groos  returned  to  Whittman  the  check  of  $50, 
sent  to  him  by  Whittman,  and  also  the  draft  of  the  same 

amount  sent  in  its  stead,  and  the  draft  o7 
^*  oSmffr^'*"  ^3'^^-  Counsel  for  appellee  contend  that  he 
^iwVprtc!!"  should  have  returned  them  to  plaintiff  in- 
stead, and  that  in  not  doing  so  he  is  deemed 
to  have  retained  them,  and  thereby  to  have  ratified  the  written 
contract  of  sale.  This  is  on  the  theory  that  Whittman  was 
authorized  to  receive  in  behalf  of  defendant  the  first  pay- 
ment, and  that,  in  returning  the  check  and  drafts  to  Whitt- 
man, he  was  sending  them  to  his  own  agent,  and  in  law  must 
be  held  to  retain  them  still. 

If  this  were  true,  such  retention  must  have  been  deemed 
ratification  of  the  contract;  for,  contrary  to  appellant's  sug- 
gestion, ratification  may  be  relied  on  without  pleading  it.    The 

ratification   of   an   unauthorized   act   of   an 

*'  mSters'Bpec-      *?^^*  relates  back  to  its  inception,  and  may 

SincfpaJ^d*      ^  alleged  as  the  act  of  the  principaL  Long 

ajent^irauu-      ^^  Osbom,  91  lowa  160;  Smith  V,  Des  Moines 

Nat 'I  Bank,  107  Iowa  620;  Lull  v.  Anamosa 
Nat'l  Bank,  110  Iowa  537.  The  defect  in  this  reasoning  lies 
in  the  assumed  premise,  i.  e.,  that  Whittman  received  the 
money  as  Qroos's  agent.  The  law  is  well  settled  that  an 
agent  merely  to  find  a  purchaser  for  land  is  not  authorized 
to  receive  payment  therefor,  not  even  that  which  is  to  be 
paid  down.  Mechem  on  Agency,  Section  797 ;  HalseU  v.  Ben- 
frow,  14  Okla.  674  (202  U.  S.  287).  The  farthest  any  case 
has  gone  has  been  to  say  that  authority  to  contract  for  the 
sale  of  land  will  authorize  the  agent  to  receive  so  much  of 
the  purchase  money  as  is  to  be  paid  down,  this  being  re- 
garded as  an  incident  of  the  power  to  sell.  Alexander  v. 
Janes,  64  Iowa  207.    This  was  not  an  accurate  statement  of 
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the  law  though  the  cause  was  rightly  decided;  for  the  con- 
veyance was  signed  by  the  principal  at  a  distance  and  for- 
warded to  the  agent  to  be  delivered  to  the  purchaser,  so  that 
there  was  in  fact  an  authority  to  sell  and  convey.    Authority 
to  convey  as  well  as  to  sell  is  quite  generally  held  to  be 
requisite  in  order  to  warrant  payment  to  the  agent,  and  the 
eases  cited  in  AlexaTider  v.  Jones  so  hold,  or  else  are  not  in 
point.    The  headnote  in  Yerby  v.  Origsby,  9  Leigh  (Va.)  387, 
lends  apparent  support,  but  is  not  in  accordance  with  the 
opinion,  as  appears  from  Mcmn's  Executors  v.  Robinson,  19 
W.  Va.  49  (42  Am.  R.  771).    In  Johnson  v.  McOruder,  15  Mo. 
365,  the  agent  was  authorized  to  sell  and  loan  the  money,  and 
the  court  held  that  the  express  power  to  loan  clearly  implied 
the  right  to  receive  the  purchase  price  for  that  purpose. 
Ooodale  v.  Wheeler,  11  N.  H.  424,  decided  that  a  committee 
appointed  by  a  town  meeting  to  sell  certain  real  estate  at 
aaction  might  prescribe  that  a  deposit  by  the  purchaser  at  the 
time  of  sale  should  be  forfeited  to  the  town  if  a  sale  to  him 
should  not  be  consummated.     No  deposit  was  made.    Story 
on  Agency,  Section  58,  states  the  rule  that  an  agent  to  sell 
and  convey  may  receive  the  cash  payment.  Higgins  and  Oould 
V.  Moore,  6  Bosw.  (N.  Y.)  344,  and  Hoskins  v,  Johnson,  5 
Sneed  (Tenn.)  469,  relate  to  agencies  to  sell  personal  prop- 
erty.    The  decisions  quite  uniformly  declare  that  the  agent 
empowered  by  parol  or  in  writing  merely  to  contract  for  the 
sale  of  land  may  not  receive  for  his  principal  the  purchase 
money.     Mann  v.  Robinson,  supra;  Peck  v.  Harriott,  (Pa.) 
9  Am.  D.  415;  Dyer  v.  Duffy,  39  W.  Va.  148  (24  L.  R.  A. 
339) ;  1  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  1009;  31  Cyc. 
1368;  Smiih  v.  Browne,  132  N.  C.  365  (43  S.  E.  915) ;  Carson 
V.  Smith,  5  Minn.  78  (77  Am.  D.  529) ;  Shaw  v.  WiUiams,  100 
N.  C.  272 ;  Mechem  on  Agency,  Section  814. 

Of  course,  if  the  agent  is  given  the  power  to  sell,  the 
power  to  do  what  is  essential  to  effect  an  enforceable  contract 
of  sale  is  fairly  to  be  implied ;  and  this  may  be  the  execution 
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of  a  written  agreement,  or  possibly,  in  this  state,  a  payment 
of  money  to  bind  the  bargain.  But  where  the  authority  is 
merely  to  enter  into  a  contract  of  sale,  the  power  to  collect 
would  not  seem  necessarily  to  be  inferred.  In  any  event,  as 
Whittman  was  not  authorized  to  sell  or  to  enter  into  a  written 
contract,  he  might  not  receive  payment  for  defendant;  and 
Dodd,  in  handing  the  currency  to  Whittman,  must  be  deemed 
to  have  employed  him  in  his  behalf  to  forward  the  money. 
This  being  iso,  Groos  rightly  returned  the  contract  as  well  as 
the  check  and  drafts  to  Whittman,  and  there  was  no  ratifica- 
tion. The  court  erred  in  decreeing  specific  performance.  The 
petition  should  have  been  dismissed. — Reversed. 

Evans,  C.  J.,  Gaynor  and  Saunqeb,  JJ.,  concur. 


John   Gundram,   Appellant,   v.    Dah^y   Nbws   Publishing 

Company,  Appellee. 


IJBEL  AND  SLANDEB:    Libel  Per  Se— Bidlcale.    It  ia  not  HbelouB 

1  per  se  to  publish  of  one  and  his  wife  that  they  are  living  on 
cherries  but  otherwise  starving  because  of  having  failed  in  the 
chicken  business;  that  he  had  just  mortgaged  his  chicken  farm; 
that  he  had  not  said  why  he  didnH  eat  chicken;  that  the  wife 
said  she  wanted  to  forget  chickens,  etc. 

LIBEL  AND  SLANDEB:     Libels  Per  Se— Presnmiitloiuh- Falsity — 

2  Malice— Damages.  Libels  per  ae — those  prohibited  by  statute-^ 
carry,  in  addition  to  a  presumption  of  falsity  and  malice,  a  pre- 
sumption of  damages;  therefore,  damages  in  such  a  case  need 
not  be  proved;  otherwise,  if  the  libel  is  not  such  per  m. 

LIBEL  AND  SLANDEB:    Actions— Peraonal  DefamatUm— Libels  of 

3  Property  or  Business — ^Pleading.  An  action  for  personal  defama- 
tion by  reason  of  an  alleged  libel  does  not  charge  any  defamation, 
slander  or  libel  of  plaintiff's  business  by  an  allegation  that  plain- 
tiff was  engaged  in  the  restaurant  business  and  that  the  defama- 
tion of  his  person  tended  to  injure  him  in  his  business. 

DAMAGES:      Speculative    Damages— Ptozlmate    Oanse— Libel    and 

4  Slander.    Evidence  as  to  certain  boarders'  having  left  plaintiff's 
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restaurant  by  reason  of  the  alleged  libel  in  question  held  purely 
ipeculative. 


Appeal  from  Poiiawattamie  District  Court. — E.  B.  Woodruff, 

Judge. 

PwDAY,  March  17,  1916. 

Action  to  recover  damages  for  alleged  libel.  Verdict 
directed  for  the  defendant  below.  Plaintiff  appeals. — 
Affirmed* 

Thomas  Q.  Harrison,  for  appellant. 

TifUey,  Mitchell  cfe  Pryor,  for  appellee. 

Oaykor,  J. — This  is  an  action  to  recover  damages  for  an 

alleged  libel,  published  by  the  defendant  in 

L  LiBBLAMD_  ^     its  newspaper  on  the  evening  of  June  17, 

2«vM.ridi-        1914.      The    article    complained    of    is    as 

follows : 

''Sick  o'  Chickens;  Live  on  Cherries. 
'^Oundrams  have  Chicken,  Chicken  Everywhere, 

"but  Not  a  Bite  to  Eat. 
"The  Farm  is  Mixed  Up. 

"Living  on  cherries,  but  otherwise  starving  because  they 
have  failed  in  the  chicken  farm  business  is  the  plight  told  of 
by  Mr.  and  Mrs.  John  Qundram,  who  have  just  given  a  mort- 
gage on  their  100-Leghom  farm  north  of  the  Bluffs. 

"They  have  not  said  nor  have  they  been  asked  why  they 
don't  eat  chicken. 

"The  ranch  has  nearly  1,000  thoroughbred  Leghorn 
chickens,  well  housed.  John  Gundram  bought  it  last  year, 
taking  over  a  $1,500  mortgage.  Mortgage  and  all  was  traded 
to  Gus   Beading,   a   Wisconsin  man,    for   some   Wisconsin 


L 


62  GuNDRAH  V.  Daily  News.  [175  Iowa 

chieken  land  and  an  $800  further  mortgage,  a  few  weeks  ago. 

' '  The  Gundrams  claim  there  was  trouble  in  recording  the 
mortgage,  and  that  more  money  had  been  borrowed  on  the 
place. 

"  'I  wish  it  could  be  sold,  or  something  done/  said  Mrs. 
Gundram,  Tuesday;  'I  want  to  forget  chickens.' 

''She  says  they  are  starving  and  eating  cherries  to  keep 
alive.  Attorney  George  Mayne  now  has  a  mortgage  on  the 
thousand  chickens.  They  were  never  counted,  says  Mrs. 
Gundram." 

It  is  alleged  that  the  article  was  published  with  intent  to, 
and  that  its  publication  did,  deprive  plaintiff  of  the  benefit 
of  public  confidence  and  social  intercourse,  and  subjected 
him  to  ridicule  and  contempt  among  his  friends  and  ac- 
quaintances and  the  general  public,  and  brought  him  into 
public  disgrace  and  scandal  among  his  neighbors,  friends, 
acquaintances  and  business  acquaintances;  that  the  state- 
ments made  in  said  article  so  published  were  wholly  untrue, 
and  were  published  maliciously.  The  defendant  in  his  answer 
practically  admits  the  publication  of  the  article,  but  denies 
that  the  plaintiff  was  injured  as  claimed,  a^d  alleges  that  the 
article  was  published  without  malice,  and  without  any  intent 
or  purpose  of  injuring  or  harming  the  plaintiff. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to  a 
jury.  At  the  conclusion  of  plaintiff's  testimony,  the  court 
instructed  the  jury,  on  defendant's  motion,  to  return  a  verdict 
for  the  defendant,  which  was  accordingly  done,  and  judgment 
thereon  entered  for  the  defendant  against  the  plaintiff  for 
costs.  From  this  plaintiff  appeals,  and  complains:  (1)  That 
the  court  erred  in  directing  a  verdict  for  the  defendant;  (2) 
that  the  court  erred  in  excluding  certain  testimony  offered 
by  the  plaintiff. 

On  the  first  error  assigned,  it  is  the  contention  of  the 
plaintiff  that  the  article  published  was  libelous  per  se,  in  that 
it  subjected  the  plaintiff  to  contempt  and  ridicule,  and  tended 
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to  deprive  him  of  the  benefits  of  public  confidence  and  social 
intercourse. 

This  brings  us  to  the  question  whether,  upon  proof  of 
a  publication,  without  proof  of  special  damages,  the  plaintiff 
is  entitled  to  have  the  case  go  to  the  jury,  on  the  theory  that 

the  article  is  libelous  per  se.    If  the  article 

^  ^SaABK?iib«]B   ^®  libelous  per  se,  then,  under  the  authorities, 

SmipUonBT        ^^^  plaintiff  is  not  required  to  prove  the 

toe^  SuiuLgeB.     falsity  or  malice  in  its  publication.    Both  are 

presumed.  Nor  is  he  required  to  make  proof 
of  damages,  for  such  a  libel  is  presumed  to  cause  some  injury. 
See  Prewiii  v.  WOson,  128  Iowa  198;  Morse  v.  Printing  Co., 
124  Iowa  707.    Our  statute  provides : 

''A  libel  is  the  malicious  defamation  of  a  person,  made 
public  by  any  printing,  writing,  .  .  .  tending  to  provoke 
him  to  wrath  or  expose  him  to  public  hatred,  contempt  or 
ridicule,  or  to  deprive  him  of  the  benefits  of  public  confidence 
and  social  intercourse."    Sec.  5086,  Code,  1897. 

This  code  definition  has  been  held  applicable  to  civil 
actions  to  recover  damages  for  libel.  See  Stewart  v.  Pierce, 
93  Iowa  136. 

Any  publication  inhibited  by  this  statute  is  libelous  per 
se,  and  no  special  damages  need  be  alleged  or  proved.  See 
Children  v.  Shinn,  168  Iowa  531,  and  cases  therein  cited. 

Whether  a  publication  relied  upon  is  libelous  within  this 
statutory  definition,  and  is,  therefore,  libelous  per  se,  is  alwa3nsi 
a  question  for  the  court.  See  Sheibley  v.  Ashton,  130  Iowa 
195,  and  cases  therein  cited. 

A  libel  at  common  law  and  under  this  statute  is  the 
malicious  defamation  of  a  person.  Defamation  is  defined  by 
Webster  as  the  taking  from  another's  reputation.  Words 
which  produce  any  appreciable  injury  to  the  reputation  of 
another  are  called  defamatory;  so  when  we  speak  of  the 
defamation  of  a  person,  the  mind  at  once  reverts  to  the 
thought  that,  in  the  publication,  his  reputation  among  men. 


iff 
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his  good  repute,  has  been  impaired,  injured  or  destroyed; 
and  when  we  look  to  the  words  written  or  spoken,  the  inquiry 
naturally  arises :  Would  the  words  spoken  or  written,  in  their 
usual  and  ordinary  meaning  and  import,  convey  to  the  mind 
an  impression  of  and  concerning  the^  man,  his  habits,  life, 
character  and  conduct,  which  tends  to  lessen  him  in  the 
esteem  and  confidence  of  those  to  whom  a  knowledge  of  the 
written  or  spoken  words  is  brought  ?  Do  they  tend  to  expose 
him  to  public  hatred,  contempt  or  ridicule,  or  do  they,  if 
believed,  tend  to  deprive  him  of  the  benefits  of  public  confi- 
dence and  social  intercourse  t  If  they  do,  then  they  are  libelous 
per  se,  and  the  plaintiff  is  entitled  to  go  to  the  jury  upon  proof 
of  the  publication.  One  who  publishes  such  an  article  violates 
not  only  the  letter  but  the  spirit  of  the  statute.  If,  in  the  violar 
tion  of  the  statute  and  its  inhibition,  he  exposes  a  citizen  to 
public  hatred,  contempt  or  ridicule,  or  deprives  him  of  the 
benefit  of  public  confidence  and  social  intercourse,  he  must  be 
held  to  answer  for  his  act.  The  libel  rests  upon  the  thought 
that  he  has  committed  a  public  wrong,  has  done  an  act  in  viola- 
tion of  the  statute,  to  the  hurt  of  the  complaining  citizen.  He 
has  violated  the  right  of  the  citizen  to  remain  secure  in  his 
gbod  name  and  repute  among  his  fellows,  and  to  enjoy  their 
confidence  and  esteem.  A  publication  that  tends  to  take  this 
from  him  takes  one  of  the  most  valuable  rights,  his  right  to 
the  confidence,  esteem  and  respect  of  his  fellow  men.  The 
thought  that  underlies  all  inhibitions  of  this  character  is  that 
every  man  is  entitled  to  enjoy  the  confidence  and  esteem  of 
his  fellow  men.  One  who,  by  right  living  and  by  right  con- 
duct, has  built  up  for  himself  an  enviable  name  among  his 
fellows,  and  has  drawn  to  him  their  confidence  and  esteem, 
is  entitled  to  retain  and  enjoy  it,  and  one  who  wrongfully 
and  maliciously,  and  without  just  cause,  makes  an  assault 
thereon  and  impairs  or  injures  the  same,  does  a  grievous 
wrong,  for  which  he  is  answerable  in  damages. 

We  are  dealing  now  with  libel  of  the  person,  and  what 
we  have  to  say  has  no  relation  to  libel  or  slanders  of  property 


Mar.  1916]  Gundbam  v.  Daily  News.  65 

or  business.    These  have  their  proper  place  in  the  law,  and 

are  entitled  to  protection  under  law.     The 

**  ^kNDA^.      plaintiff's    claim    here    rests    on    personal 

Munauon  f^    defamation.    It  is  true  that,  in  his  petition, 

erty  or  Su^~     he  alleges  that  he  was  engaged  in  a  restaurant 

business,  and  that  this  defamation  of  his  per- 
son tended  to  injure  him  in  his  business,  but  this  does  not 
charge  any  defamation,  slander  or  libel  of  the  business.  Nor 
in  the  article  itself  is  there  any  invidious  statement  touching 
plaintiff's  business,  its  character  or  the  conduct  of  it.  These 
charges  as  to  injury  to  his  business  are  simply  alleged  as  ele- 
ments of  damage  growing  out  of  the  personal  libel,  and  can- 
not be  considered  as  distinctive  charges  of  a  libelous  publica- 
tion touching  the  plaintiff's  property,  business  or  trade. 

The  only  witness  called  was  the  plaintiff  in  the  suit,  and 
hia  testimony  discloses  the  following  facts:  That  on  June 
17,  1914,  he  lived  in  the  city  of  Council  Bluffs ;  that  he  never 

made  to  anyone  the  statements  set  out  in  the 

^  w^SSve         published  article,  and  never  authorized  any- 

^au^iueT'^*  one  to  make  the  statements;  that,  before  the 

UM  and  aian-     yj^^  ^^^  ^^  Mny^  he  had  been  employed  as 

a  cook  for  Metzger  &  Co. ;  that  he  was  run- 
ning a  restaurant  at  the  E.  C.  House  on  June  17,  1914 ;  that 
he  had  been  running  that  business  there  for  3  or  4  days  before 
that  time.    He  was  asked  this  question: 

''How  many  patrons  did  you  have  in  the  restaurant  on 
the  17th  of  June,  customers  in  that  restaurant  down  there, 
or  just  before  the  article  was  published?  A.  Well,  we  had 
quite  a  number.  Q.  Could  you  give  an  approximate  idea  of 
the  number  t  A.  About  close  to  100.  A  great  many  of  my 
eustomers  quit  me.  After  the  publication  of  the  article, 
some  of  them  quit  dealing  with  me.  I  don't  know  how  many, 
bat  dropped  off  of  me.  None  of  these  patrons  came  back  to 
me  after  that  time. ' ' 

He  was  asked  this  question : 

Vol.  175  Ia.- 
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''How  much  of  the  business  did  you  have  down  there 
on'  and  prior  to  the  17th  day  of  June  in  the  restaurant?  A. 
I  had  a  pretty  good  business.  Q.  Now  tell  the  jury  what,' 
after  this  article  was  published,  was  the  condition  of  your 
business,  and  whether  you  lost  any,  or  what  the  effect  was  in 
regard  to  that.  A.  Lost  considerable  of  it.  I  don't  know 
how  many  dropped  off  on  me.  I  lost  a  dozen  in  3  or  4  days. 
I  gave  up  the  restaurant  business  about  three  weeks  after 
the  17th  of  June.  I  was  unable  to  conduct  and  operate  and 
maintain  my  business  after  the  boarders  dropped  off." 

He  further  testified : 

'^My  attention  was  caUed  to  the  article  right  away  after  it 
was  printed,  the  same  evening.  I  was  ashamed  of  myself, 
that  was  all ;  felt  like  a  man  with  his  neck  cut  off.  It  broke 
my  heart  all  to  pieces." 

This  is  all  fhe  testimony  introduced  on  the  trial,  and  all 
the  competent  testimony  offered.  There  is  no  causal  connec- 
tion shown  between  the  publication  of  this  article  and  the 
fact  that  certain  of  the  plaintiff's  boarders  left  his  restaurant 
after  that  time.  None  of  these  boarders  were  called.  It  does 
not  appear  whether  those  who  left  were  regular  boarders  or 
transients.  There  is  nothing  in  the  article  itself  that  even 
suggests  a  connection  between  the  two.  To  permit  the  jury 
to  say  that  the  publication  of  the  article  was  the  proximate 
cause  of  these  boarders'  leaving,  and  predicate  damages  upon 
that  finding,  would  be  to  turn  them  loose  in  the  field  of  specu- 
lation without  any  tangible  basis  upon  which  to  speculate. 
See  German  Savings  Bank  v.  Fritz,  135  Iowa  44. 

There  is  no  other  evidence  offered  which  the  plaintiff, 
even  in  argument,  contends  tended  to  sustain  any  of  the 
allegations  of  his  complaint  touching  damages.  In  fact,  there 
was  no  other  evidence  of  any  damage  to  the  plaintiff  offered, 
other  than  that  which  rested  upon  the  mere  speculation  aris- 
ing out  of  the  suggested  relationship  between  the  article  and 
the  departure  of  plaintiff's  boarders.  Unless  the  article  is 
actionable  per  se,  the  plaintiff,  before  he  can  recover,  must 


Mar.  1916]  Hanes  v.  See.  67 

allege  uud  prove  special  damages  resulting  as  a  proximate 
result  of  the  publication.  Unless,  therefore,  the  article  is 
actionable  per  $e,  the  court  clearly,  under  this  record,  was 
justified  in  directing  a  verdict  for  the  defendant. 

We  have  made  a  careful  study  of  this  article,  and  have 
concluded,  under  the  rule  recognized  in  HoUeribeck  v.  HaU, 
103  Iowa  214,  that  none  of  the  inhibitions  of  the  statute  were 
violated  in  this  publication.  ''Such  publications  may  be  the 
subject  of  just  criticism,  but  its  publication  does  not  expose 
to  public  hatred,  contempt  or  ridicule,  in  the  sense  or  to  the 
degree  required  by  the  law  of  libel,'*  and  are,  therefore,  not 
actionable  per  se.  There  is  nothing  in  the  article  as  published 
tending  to  brand  the  plaintiff  with  dishonesty  or  other  con- 
duct or  characteristic  deserving  the  contempt  and  reproba- 
tion of  right-minded  men,  or  that  would  in  the  least  tend  to 
alienate  his  friends,  or  to  ''expose  him  to  public  hatred,  con- 
tempt or  ridicule,  or  to  deprive  him  of  the  benefits  of  public 
confidence  and  social  intercourse.''  See  Quinn  v.  Prudenticd 
Ins,  Co.,  116  Iowa  522,  and  cases  collated  therein. 

The  action  of  the  court  is  therefore — Affirmed, 

Evans,  C.  J.,  Ladd  and  Salingeb^  JJ.,  concur. 


E.  R.  Hanes^  Appellee,  v.  Wh^uam  See  et  al.,  Appellants. 

AFPEAZi  AND  EBBOB:  Bight  of  Beview— Involimtary  Perfona- 
ance  of  Judgment — ^Effect — ^Forcible  Entry  and  Detention.  An 
involuntary  performance  of  a  judgment  does  not  waive  the  right 
to  review  on  appeal.  So  held  where  defendant  in  forcible  entry 
and  detention  involuntarily  vacated  the  premises  in  order  to  avoid 
a  forcible  removal  by  the  constable  who  was  present  with  an  order 
of  removaL     (See  Sec.  4220,  Code,  1897.) 

Appeal  from  Polk  District  Court, — ^W.  S.  Ayrbs,  Judge. 

Friday,  March  17,  1916. 
AcnoK  of  forcible  entry  and  detainer.    Question  involved 
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right  of  defendants  to  maintain  an  appeal  after  surrendering 
possession  of  the  premises  in  controversy  to  the  constable, 
who  came  armed  with  a  writ  of  ouster,  it  appearing  that  the 
constable  threatened  to  serve  the  writ  and  oust  the  defendants 
if  they  did  not  remove  peaceably.  Judgment  for  the  plaintiff 
in  the  court  below.    Defendants  appeal. — Reversed. 

L.  A.  S  my  res  and  /.  E,  Holmes,  for  appellants. 
8.  B.  Allen,  for  appellee. 

Gaynor,  J.— On  the  12th  day  of  April,  1912,  the  plain- 
tiff brought  an  action  of  forcible  entry  and  detainer  against 
the  defendants  in  justice  court,  and  in  her  petition  claimed 

that,  on  the  20th  day  of  August,  she  leased 
m^Sir'A^x of  *^  *^®  defendants  certain  premises  containing 
^^^^'^T^^'  about  30  acres,  for  the  term  of  one  year,  be- 
JSdpSeSref.  ginning  with  the  6th  day  of  September, 
entrir^dde^-      1910;  that  plaintiff  was,  at  the  time  of  the 

making  of  said  lease,  and  at  the  time  of  the 
commencement  of  the  action,  the  owner  of  the  leased  prem- 
ises. In  said  petition,  plaintiff  further  alleged  that  the  de- 
fendants had  violated  the  terms  of  their  lease,  in  that  they 
had  not  paid  rent  as  provided  in  the  lease,  and  had  not  per- 
formed other  conditions  of  the  lease,  and  further  alleged  that 
defendants  had  not  exercised  the  option  of  continuing  on  said 
premises  after  the  expiration  of  the  year,  as  provided  in  the 
lease ;  that,  on  the  2d  day  of  April,  1912,  the  plaintiff  served 
a  written  notice  on  the  defendants  to  quit  and  surrender 
possession  of  the  premises  to  her;  that  this  they  refused  to 
do,  and  maintained  possession  in  violation  of  their  lease.  She 
prayed  therefore  that  the  defendants  be  removed  from  the 
premises,  and  that  she,  plaintiff,  be  put  in  possession.  To 
plaintiffVi  petition  in  justice  court,  the  defendants  filed 
answer,  in  which  they  say  that  they  admit  that  plaintiff 
served  notice  to  quit  as  alleged;  that  they  (the  defendants) 
are  in  possession ;  but  say  that  they  are  rightly  in  possession, 
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because,  on  the  5th  day  of  September,  1911,  and  before  the 
expiration  of  the  year  provided  for  in  the  written  lease,  they 
did  exercise  their  option  to  continue  on  said  premises  for  a 
further  term  of  four  years,  and  orally  notified  plaintiff  of 
the  same;  and  further  say  that  they  have  had  the  peaceable 
and  uninterrupted  possession,  with  the  knowledge  of  the 
plaintiff,  for  more  than  30  days  after  the  alleged  cause  of 
action  accrued,  if  it  did  accrue;  and  that  plaintiff  is  now 
estopped  and  barred  from  maintaining  this  action,  under  Sec- 
tion 4217,  Code,  1897.  They  further  say  that  they  are  occu- 
pying the  premises  as  a  farm  and  cultivating  the  same  as 
such,  and  that  the  notice  served  upon  them  to  quit  was  not 
served  to  terminate  the  tenancy  on  the  1st  day  of  March,  as 
required  by  Section  2991,  Code,  1897.  Wherefore,  they  ask 
that  the  plaintiff's  petition  be  dismissed. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  in 
the  justice  court,  and  judgment  entered  for  the  plaintiff  as 
prayedy  and  from  the  judgment  so  entered,  the  defendants 
appeal  to  the  district  court.  Upon  the  appeal's  coming  to  the 
district  court,  the  plaintiff  filed  a  supplemental  petition,  in 
which  she  states  that,  subsequent  to  the  hearing  in  the  justice 
court,  the  defendants  settled  and  compromised  and  disposed 
of  the  case,  in  that  the  defendants,  by  virtue  of  the  terms  of 
their  lease,  were  to  take  care  of  certain  stock  belonging  to 
the  plaintiff  more  particularly  shown  in  the  lease,  and  were 
to  take  care  of  certain  stock  belonging  to  themselves,  and  to 
divide  the  proceeds  and  increase  according  to  the  terms  of 
the  contract;  that  the  lease  provided  that,  if  any  difficulty 
arose,  a  compromise  might  be  had  by  arbitration ;  that,  after 
the  decision  went  against  them  in  the  justice  court,  the  de- 
fendants voluntarily  surrendered  all  the  stock  referred  to  in 
the  lease  belonging  to  the  plaintiff,  and  took  their  stock  and 
moved  it  from  the  premises;  that  the  settlement  was  verbal 
and  as' follows:  It  was  agreed  that  the  defendants  were  to 
have  the  first  choice  of  two  calves  and  seven  pigs,  and  in 
consideration  therefor  were  to  surrender  to  the  plaintiff  the 
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cows  and  the  farming  tools  and  implements  belonging  to 
the  plaintiff,  and  used  in  connection  with  the  premises;  that, 
in  pursuance  of  said  agreement,  the  defendants  did  select  the 
calves  and  pigs  as  aforesaid,  and  did  take  them  and  move 
them  from  the  premises  and  left  plaintiff's  property  upon 
the  demised  premises,  and  vacated  the  premises;  ^that,  by 
so  doing,  they  waived  the  right  to  appeal.  Plaintiff  further 
says  that,  since  the  defendants  have  vacated  the  premises 
and  removed  the  stock,  they  are  not  in  a  position  to  perform 
the  conditions  of  their  lease,  in  that  they  voluntarily  divided 
the  stock,  chickens,  and  other  property,  and,  since  said  time, 
have  disposed  of  the  same,  and  have  placed  themselves  in  such 
a  position  that  it  will  be  impossible  for  them  to  carry  out  their 
part  of  the  contract,  even  if  they  should  succeed  in  this  action 
and  be  restored  to  the  property,  and  therefore  that  they  are 
not  entitled  to  maintain  the  appeal.  To  this  supplemental 
pleading,  defendants  filed  a  general  denial,  and  the  cause  was 
tried  upon  these  issues  in  the  district  court.  At  the  conclusion 
of  all  the  testimony,  both  parties  moved  for  a  directed  verdict. 

Plaintiff  based  his  motion  on  the  following  grounds : 

First.  For  the  reason  that,  after  the  case  was  tried  in  the 
justice  court  below,  and  after  notice  of  appeal,  the  case  was 
settled,  compromised  and  disposed  of,  and  the  defendants 
moved  out  of  the  place  voluntarily,  after  having  accepted  the 
proposition  from  the  plaintiff. 

Second.  That  the  evidence  is  uncontradicted  that  a  propo- 
sition was  made  to  the  defendants,  and  that  no  writ  was  ever 
served  upon  either  of  the  defendants  to  eject  them,  and  they 
accepted  the  proposition  to,  and  did  voluntarily,  move  from 
the  premises  in  question,  after  being  given  two  days  to  secure 
an  adjustment. 

Third.  That  the  evidence  discloses  that  the  defendants 
have  voluntarily  placed  themselves  in  such  a  position  that,  if 
they  were  awarded  the  possession  of  the  premises  and  per- 
mitted to  go  back,  they  could  not  now  comply  with  their 
lease,  for  the  reason  that  an  adjustment  and  disposition  pf 
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the  property  involved  in  the  lease  were  sncli  that  it  beciune 
thereafter  impossible  for  them  to  perform  their  lease. 

Fourth.  That  the  evidence  conclusively  shows  that  the 
defendants  have  no  right  to  be  restored  to  the  possei^sion  of 
the  premises. 

This  motion  was  sustained,  and  the  court  directed  a  ver- 
dict for  the  plaintiff,  and  overruled  defendants'  motion,  and 
entered  judgment  for  the  plaintiff,  confirming  possession  of 
the  property  in  the  plaintiff,  and  assessing  the  costs  made  in 
the  trial  of  said  cause  against  the  defendants.  From  this  the 
defendants  appeal. 

The  only  parts  of  the  lease  material  to  the  controversy 
here  presented  are  as  follows:    The  parties  are  to  divide  all 
the  produce,  consisting  of  crops,  fruit,  etc.,  grown  upon  the 
premises,  and  all  the  increase  in  stock,  chickens  and  eggs, 
equally,  except  as  provided  in  the  lease;  the  first  party  to 
furnish  100  bens  and  roosters,  and  the  second  party,  the  san^e 
number,  these  to  be  kept  upon  the  premises.    In  case  of  a 
division  of  chickens,  each  party  is  first  entitled  to  seilect  the 
original  number  of  fowls  placed  by  him  on  the  place,  and  an 
equal  division  is  to  be  made  of  what  is  left;  the  first  party 
to  leave  on  the  premises  two  cows  and  two  calves  that  are  now 
there,  the  milk  from  the  cows  to  be  divided  equally ;  the  heifer 
calf  to  be  kept  on  the  place  and  the  steer  calf  to  be  fattened 
and  killed  and  divided  equally;  the  accumulated  stock  upon 
the  premises  to  be  divided  equally ;  all  original  stock  placed  on 
the  premises  by  either  party  to  remain  his ;  the  increase  to  be 
divided  equally;  all  crops  raised  on  the  premises  to  be  fed 
to  the  stock,  but  if  there  is  more  than  sufficient  for  that  pur- 
pose, the  same  is  to  be  sold  by  the  second  party,  and  the 
proceeds  divided  equally.    There  were  then  certain  provisioifs 
in  the  lease  requiring  the  defendants  to  do  certain  things  in- 
volving the  care  and  preservation  of  the  premises.     It  was 
further  stipulated  and  agreed  that,  if  the  lessees  fdled  to 
pay  rent  at  the  time  stipulated,  or  make  default  in  any  of  the 
covenants,  they  forfeited  all  their  rights  under  the  lease,  and 
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the  lessor  could  recover  possession  by  action  of  forcible  entry 
and  detainer.  It  was  further  provided  that  the  lease  was  to 
commence  on  the  6th  day  of  September,  1910,  and  continue 
for  one  year,  and  the  second  party  was  to  have  the  option  of 
continuing  on  the  premises  for  four  years  thereafter,  provided 
that  they  had  previously  acted  in  conformity  with  the  terms 
of  the  lease.  Under  this  lease,  the  defendants  took  possession, 
and  there  is  no  showing  that  all  the  terms  of  the  lease  were 
not  complied  with  by  the  plaintiff  as  to  furnishing  stock, 
chickens,  etc.  The  defendants  continued  in  possession  during 
the  first  year  as  provided  in  the  lease,  and  we  must  assume — 
because  there  is  a  controversy  as  to  this  fact — ^that  defendants 
elected  to  avail  themselves  of  their  option  to  continue  for  four 
years  longer. 

It  is  apparent,  then,  from  this  record  that,  at  the  time 
that  the  action  was  commenced  in  the  justice  court,  the  de- 
fendants were  in  possession  of  these  premises  under  a  lease 
from  the  plaintiff,  and  were  rightly  there,  unless  by  their 
conduct  they  forfeited  their  right  to  continue  in  possession 
under  the  terms  of  the  lease,  as  alleged  by  plaintiff  in  her 
original  petition.  The  grounds  on  which  the  plaintiff  seeks 
to  avoid  the  lease  and  oust  the  defendants,  as  alleged  in  her 
original  petition,  are  that  they,  while  in  possession  under  the 
lease,  have  violated  the  terms  of  the  lease,  in  that  they  have 
not  paid  the  rent  as  provided  in  the  lease,  and  have  not  per- 
formed the  conditions  of  the  lease. 

When  the  case  reached  the  district  court  on  appeal,  the 
cause  was  there  tried  and  disposed  of  upon  the  allegations  of 
the  supplemental  petition,  and  this  petition  presents  the  claim 
that,  subsequent  to  the  trial  in  the  justice  court,  the  defend- 
ants had  settled  and  compromised  the  controversy  involved 
in  the  suit,  and  had  voluntarily  divided  the  property  on  the 
premises  and  surrendered  the  possession  of  the  premises  to 
the  plaintiff.  It  is  claimed  that  there  was  a  consideration  for 
this  settlement,  in  that  the  defendants  were  given  a  first  choice 
in  the  division  of  the  property,  which  right  they  did  not 
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possess  under  the  lease.  The  record  discloses  that,  after  the 
trial  in  the  justice  court,  and  after  judgment  had  been  entered 
for  the  plaintiff,  an  execution  was  issued  for  the  removal  of 
the  defendants  from  the  premises;  that  this  execution  was 
delivered  to  one  Oley  Landey,  a  constable  in  and  for  that 
township,  for  service;  that  this  writ  or  execution  so  issued 
was  in  the  following  form : 

**  To  THE  CONSTABLE  OF  SAU)  COUNTY — GREETING :  WhESBAS 

judgment  in  favor  of  E.  B.  Hanes  and  against  Wm.  See  & 
Sina  See  that  the  said  Wm.  See  &  Sina  See  be  removed  from 
the  premises  as  follows,  to  wit:  N.  E.  30  acres  of  the  S.  W. 
%  of  Section  33,  Twp.  80,  Range  24,  Crocker  Twp.,  Polk 
County,  Iowa,  and  that  the  said  Wm.  See  &  Sina  See  be  out 
fai  possession  thereof  and  for  $32  costs  of  suit  was  recovered 
on  the  14th  day  of  March,  A.  D.  1912,  before  me,  L.  D.  Wine- 
hart,  a  justice  of  the  peace  for  the  township  of  Crocker,  county 
and  state  aforesaid.  These  are  therefore  in  the  name  of  the 
state  of  Iowa,  to  command  you  that  forthwith  you  remove 
said  Wm.  See  &  Sina  See  in  possession  thereof,  and  that  of 
the  goods  and  chattels  of  the  said  Wm.  See  &  Sina  See  (ex- 
eept  such  as  the  law  exempts)  you  cause  to  be  made  the  said 
eosts  by  distress  and  sale  thereof  according  to  law,  and  of  this 
writ  make  legal  service  and  due  return  of  this  writ  at  my 
office  in  said  township  within  thirty  days  of  this  date." 

With  this  writ  in  his  possession,  this  constable  went  to  the 
premises  occupied  by  the  defendants  and  notified  them  that 
he  had  the  writ  in  his  possession.  The  husband  of  the  defend- 
ant testifies,  touching  what  occurred  after  Landey  reached 
there  with  the  execution  in  his  possession,  as  follows : 

''He  came  to  my  place  early  in  the  morning.  He  came 
with  a  spring  wagon,  and  a  team.  He  said  that  Hanes  made 
him  a  proposition  to  fetch  to  me,  and  I  said,  '  On  what  terms, 
Atid  what  kind  of  a  proposition  did  he  sendf  'Oh,'  he  says, 
'he  has  agreed  to  go  ahead  and  divide  the  hogs  and  calves  and 
he  sent  me  down  to  see  if  I  could  get  a  division,'  and  I  says,  'I 
have  no  right  to  make  a  division  with  him  of  the  stock  here. 
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I  have  an  interest  in  all  the  stock/  He  told  me,  he  says,  'You 
could  go  to  work  and  have  your  choice  of  the  pigs,  and  have 
four  or  three.  Tou  could  have  the  four  smallest,  or  the  three 
largest  ones  in  the  division  of  the  pigs,  and  also  you  coujLd 
have  your  first  choice  out  of  the  calves,  and  if  you  don't  take 
those  111  have  to  move  you  out  into  the  woods,  or  out  into  the 
big  road.'  He  fetched  his  team  for  that  purpose.  He  told 
me  if  I  did  not  accept  the  proposition  he  had  a  man  hired  who 
was  going  to  take  all  the  stock  and  he  had  Charley  Harvey 
hired  to  come  down  to  help  get  the  hogs  and  drive  the  cattle 
out.  Q.  That  was  upon  the  condition  that  you  did  not  accept 
his  proposition?  A.  Tes,  sir.  That  is  what  he  told  me.  Q. 
What  was  said  in  reference  to  your  moving,  or  when  you  eoidd 
move  T  A.  There  was  no  limit  to  it.  If  I  took  the  division  of  the 
stock  that  he  would  give  me  until  the  next  morning  to  get  out 
of  there.  I  had  to  get  out.  Q.  He  told  you,  you  had  to  get 
out  ?  A.  Yes,  sir.  Q.  Whether  you  divided  or  not  T  A.  Yes, 
sir.  Q.  The  fact  remains  that  you  did  divide  up  the  property 
as  Landey  suggested  before  he  leftT  A.  I  had  to  do  that  or 
lose  it.  Q.  He  did  not  serve  you  with  a  writ  of  ejection,  that 
is  true?  A.  I  don't  remember  of  it  now,  as  far  as  that  is 
concerned,  I  would  think  though  I  woidd  have  to  move  wheA 
an  o£Scer  told  me  I  woidd  have  to  get  out.  Q.  You  did  that 
in  compliance  with  the  understanding?  A.  I  did  it  in  com- 
pliance with  the  law,  as  he  said,  they  were  going  to  move  me 
out  in  the  big  road.  Q.  State  whether  or  not  there  was  ever 
a  settlement  between  you  and  Hanes  other  than  you  have 
testified  to  about  the  division  of  the  stock.  A.  No,  sir.  Q. 
Nothing?  A.  No,  sir,  there  never  was  such  a  thing  men- 
tioned. '  * 

Landey  testified'  that,  before  he  went  to  serve  the  wrijb, 
Mr.  Hanes  asked  him  to  take  a  proposition  to.  the  defendants 
to  divide  the  property,  and  get  off  the  place ;  that  he  carrif^*' 
this  proposition  to  the  defendants;  that  the  proposition  wfus  ^ 
as  follows:    To  go  to  See  and  divide  the  property;  that  i^, 
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he  had  two  calves  and  one  was  larger  than  the  other,  and  jast 
divide  them,  but  he  could  have  his  choice  of  the  two  provided 
he  would  move  off  the  place ;  that  he  carried  this  proposition 
to  See,  and  that  See  agreed  to  do  this  and  divided  up,  and 
afterward  moved  off;  that  he  accepted  the  proposition  Mr. 
Hanes  sent  to  him,  took  his  choice  of  the  stock  and  moved  off. 
This  witness  further  testifies : 

'*!  had  the  writ  in  my  pocket.  I  told  See  that  Hanes  told 
me  to  tell  him  that  I  came  out  there  to  divide  the  stock,  and 
that  Hanes  would  rather  have  him  move  off  peaceably  than  to 
pot  him  off,  and  I  was  authorized  to  divide  the  stock  up  and 
he  was  to  take  his  first  choice  out  of  it,  and  we  did  so.'' 

Hanes  testifies  that  See  vacated  the  premises;  that  he 
took  and  sold  his  share  of  the  property  on  the  place,  and  left 
the  landlord's  share  on  the  place. 

Mrs.  See  says  that  she  was  present  at  the  time  that 
Landey,  the  constable,  was  there,  and  she  testifies  as  follows: 

''Mr.  See  asked  him  what  his  proposition  was,  and  he  told 
JOS  that  we  were  to  have  so  many  of  the  pigs,  and  one  of  the 
calves.  We  were  to  take  our  choice  of  the  calves.  There  were 
seven  pigs,  and  one  had  to  take  three,  and  the  other  four,  and 
Mr.  Landey  (the  constable)  was  to  pick  the  pigs  which  was 
to  be  the  four  smallest,  and  which  was  to  be  the  three  biggest. 
That  was  left  to  Mr.  Landey,  and  Mr.  See  says,  'Well,  what 
about  the  rest  of  the  stock.  I  have  an  interest  in  it,'  and  he 
says  (Landey),  'I  have  got  no  authority  over  this.  You  are 
to  take  this  proposition,  or  I  am  here  with  the  wagon  to  move 
you  out.'  Well,  Mr.  See  and  him  wrangled  over  it  a  while, 
And  Mr.  See  said  it  wasn't  the  right  proposition,  and  so  on. 
Mr.  liandey  says,  'My  time  is  precious,  I  am  fooling  away  my 
time  tot  nothing,  and  you  will  either  have  to  take  the  proposi- 
tion or  I  will  have  to  start  to  move  you.'  That  was  all  there 
was  to  it,  and  Mr.  See  says,  'Of  course,  I  will  have  to.'  Mr. 
See  further  said,  '  If  that  is  what  I  have  to  do,  I  've  got  to  do 
it. '  .  He  didn  't  say  he  wanted  to  do  it  or  that  he  was  willing 
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to  do  it.  This  was  in  the  spring.  We  had  the  eom  planted, 
we  had  the  millet  seed  bought  but  not  sown.  I  think  there  was 
14  acres  of  corn.    We  had  some  garden  planted  also." 

This  is  all  the  testimony  material  to  the  oontrovenfy  here. 
The  question  for  our  determination  is  whether  or  not,  under 
this  record,  it  is  shown  that  the  defendants,  by  their  conduct 
since  the  entry  of  judgment  in  the  justice  court,  have  waived 
the  right  to  prosecute  their  appeal  in  the  district  court. 

That  a  voluntary  performance  of  a  judgment  waives  the 
right  of  review  on  appeal  is,  as  a  general  proposition,  well 
settled.  The  apparent  conflict  in  the  authorities  is  due  not  so 
much  to  a  failure  to  recognize  the  general  principle  as  it  is  in 
the  application  of  the  principle.  The  courts  differ  as  to  what 
constitutes  a  voluntary  performance  of  the  judgment  so  as 
to  preclude  the  right  of  review  upon  appeal.  We  find  it  neces- 
sary to  review  somewhat  the  authorities,  before  announcing 
our  conclusion  as  to  what  the  rule  is  that  should  be  applied  to 
the  rights  of  the  parties  under  the  controversy  here  submitted. 
In  Borgalthoiis  v.  Farmers'  &  Merchants'  Ins.  Co.,  36  Iowa 
250,  judgment  was  rendered  against  the  garnishee  in  favor  of 
the  plaintiff  for  the  amount  of  proceeds  of  certain  notes  in  his 
hands.  Leedham,  the  garnishee,  appealed  from  the  judgment. 
A  motion  to  dismiss  the  appeal  was  filed  on  the  ground  that 
Leedham  had  paid  the  amount  of  the  judgment  rendered 
against  him.    The  court,  in  disposing  of  the  case,  said: 

'^  Neither  can  the  garnishee,  Leedham,  be  heard  to  deny  in 
this  court  the  correctness  of  the  judgment.  By  submitting 
thereto  and  discharging  it  by  voluntary  payment,  he  waived 
all  errors  that  may  have  existed  in  the  record.  It  would  be  a 
practice  resulting  in  hardship,  abuse  and  inconvenience  to 
permit  parties  to  appeal  after  fully  performing  the  orders  and 
judgments  of  the  court.  By  the  act  of  payment  and  per- 
formance, they  are  estopped  to  deny  the  sufficiency  of  the 
adjudication  against  them.  ...  A  performance  is  cer- 
tainly an  act  of  assent  or  waiver  of  errors,  more  emphatic  and 
expressive.    It  has  been  ruled  by  this  court  that  a  party  can- 
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not  accept  the  benefit  of  an  adjudication,  and  yet,  alleging  it 
to  be  erroneous,  appeal  therefrom"  (citing  authorities). 
"The  obvioiis  reason  of  this  decision  is  that  the  party's  act 
estops  him  from  objecting  to  the  judgment,  having  acquiesced 
in  its  performance  or  discharge  by  the  other  party.  The  same 
principle  will  cut  off  the  right  of  a  party  defendant,  after 
paying  a  judgment,  to  appeal  therefrom." 

In  Burrows  v.  Siryker,  45  Iowa  700,  there  is  involved  the 
question  as  to  whether  or  not  a  payment  was  voluntary.  It 
appears  that  a  special  execution  was  issued  for  the  sale  of 
certain  real  estate.  This  was  issued  at  the  instance  of  the 
plaintiff.  The  defendant  paid  the  amount  of  the  judgment 
to  the  clerk  under  protest,  reserving,  so  far  as  he  could  by 
such  protest,  his  right  to  prosecute  his  appeal  which  had  been 
taken  before  the  issuance  of  the  execution.    This  court  said : 

"'The  money  was  paid  to  prevent  a  sale  of  the  property 
imder  the  execution.  We  do  not  regard  this  as  a  voluntary 
payment,  nor  did  it  in  any  manner  affect  the  appeal  or  the 
right  to  further  maintain  it." 

Dudma/n  v.  Earl,  49  Iowa  37,  simply  holds  that,  where 
the  plaintiff  succeeds  in  recovering  a  portion  of  his  claim  and 
appeals  from  the  action  of  the  court  in  denying  a  portion  of 
his  daim,  and  the  portion  found  in  his  favor  is  paid  into  the 
hands  of  the  clerk  and  accepted  by  him,  this  does  ilot  defeat 
his  right  to  maintain  an  appeal  as  to  the  disputed  question, 
and  it  was  held  that  he  might  maintain  the  action,  notwith- 
standing that  he  had  accepted  a  portion  of  the  judgment 
found  in  his  favor. 

In  HifUrager  v,  Makoney,  78  Iowa  537,  it  is  said : 

''In  the  district  court  the  amount  necessary  to  redeem 
folly  at  that  time  was  ascertained,  and,  as  a  condition  upon 
which  the  decree  favorable  to  defendants  was  entered,  they 
were  to  pay  the  ascertained  amount  into  court  for  plaintiff 
within  a  specified  time.  From  that  part  of  the  judgment  the 
defendants  appealed.  However,  within  the  required  time,  the 
amount  was  paid.     The  payment  was  a  performance  of  the 
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jadgment,  and  from  a  judgment  which  had  been  performed 
an  appeal  will  not  lie." 

Sample  v.  CoUms,  81  Iowa  23,  involved  the  ri^t  to  the 
possession  of  land.  It  appears  that,  after  the  decision  of  the 
court  had  been  announced  in  favor  of  the  appellee,  and  the 
amount  of  the  supersedeas  bond  was  being  considered,  it  was 
suggested  that  the  possession  of  the  property  should  be  deliv- 
ered to  the  appellee,  and  that  if  that  were  done,  the  amount  of 
the  supersedeas  bond  would  be  greatly  reduced.  Thereupon, 
the  appellant  delivered  the  possession  of  the  land  to  the  appel- 
lee, and  then  a  motion  was  made  by  appellee  to  dismiss  the 
appeal  on  the  grounds  that  appellant  had  performed  the 
judgment,  and  had  surrendered  possession  to  him.    The  court 

8ai4: 

''It  was  simply  a  compromise  by  which  to  lessen  the 
amount  of  the  supersedes  bond.  .  .  .  The  real  estate  which 
is  the  most  important  feature  of  the  contention  is  still  sub- 
ject to  the  final  decree  that  may  be  entered,"  and  the  motion 
was  dismissed. 

It  wa&  held  that  this  was  not  a  voluntary  performance 
of  the  judgment  to  such  an  extent  as  to  defeat  the  right  of 
review  in  the  appellate  court. 

In  CHIbert  v,  Adams,  99  Iowa  519,  a  motion  to  dismiss 
the  appeal  was  filed  because  the  appellant  had  recognized  the 
validity  of  the  judgment,  and  had  paid  a  portion  thereof.  It 
appears  in  this  case  that  no  supersedeas  bond  was  filed.  An 
execution  was  issued  and  levied  upon  a  large  amount  of  per- 
sonal property,  and  the  property  advertised  for  sale.  Shortly 
before  the  sale,  the  parties  entered  into  a  written  agreement, 
by  which  it  was  agreed  that  the  property  levied  on  should 
be  sold,  and  the  amount  realized  applied  on  the  execution; 
that,  in  pursuance  of  this  agreement,  the  property  was  sold, 
and  $66  applied  upon  the  judgment.    The  court  said : 

** Conceding  that"  these  facts  may  be  shown  as  they  were 
shown,  **we  do  not  think  there  was  such  a  performance  of  the 
judgment  by  the  appellant  as  to  estop  him  from  prosecuting 
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his  appeal.  His  payment  was  not  voluntary,  and  was  not  such 
a  recognition  of  the  judgment  as  ought  to  estop  him  from 
proceeding  with  the  appeal." 

In  Manning  v.  Poling,  114  Iowa  20,  it  is  said: 
''It  is  often  difficult  to  determine  what  will  amount  to 
coercion  sufficient  to  render  payments  involuntary."  While 
in  this  case  the  authorities  are  reviewed  pro  and  con  qaitb 
fully,  the  case  really  turned  upon  the  question  whether  the 
plaintiff  had  a  plain  and  speedy  remedy  to  protect  his  rights 
without  paying  the  judgment.  It  was  held  that  he  might  have 
had  a  restraining  order,  and  that,  by  securing  a  restraining 
order,  he  could  have  saved  the  possession  of  his  property  and 
been  fully  protected ;  that  paymcQt  was  not  necessary  to  pro- 
tect his  possession,  and,  therefore,  his  conduct  was  voluntary. 
The  court  said:  ''On  giving  the  security  which  may  have 
been  required,  Ferguson's  possession  could  have  been  fully 
protected  by  a  restraining  order  from  this  court.  As  this 
avenue  was  open  to  him,  his  payment  was  voluntary." 

See,  also,  Mississippi  dk  M,  B.  Co.  v.  Byingion  Co.,  14 
Iowa  572 ;  see,  also,  Oreen  v.  HM,  43  Neb.  275  (47  Am.  St. 
Rep.  761).  In  this  case,  there  was  an  appeal  from  a  deficiency 
judgment  and  costs.  An  execution  was  issued  on  the  judg- 
ment and  placed  in  the  hands  of  the  sheriff.  A  levy  was  made, 
and  a  date  fixed  for  the  sale  of  the  property.  The  execution 
was  returned  paid  in  full,  and  on  the  execution  a  receipt  for 
the  costs.  All  the  payments  were  made  while  the  sheriff  held 
the  execution.  The  appellee,  after  the  case  had  been  submitted 
for  final  determination,  filed  a  motion  to  dismiss  the  appeal, 
for  the  reason  alleged  that  the  judgment  had  been  voluntarily 
paid  by  one  of  the  appellants.  This  was  resisted  on  the  show- 
ing  made  that  the  execution  was,  at  the  time  of  the  pajrment, 
in  the  hands  of  the  sheriff;  that  the  property  was  advertised 
for'sale;  that  the  payments  were  made  to  avoid  the  sale  of 
the  lots  advertised,  and  it  was  claimed  not  to  be  voluntary. 
There  was  no  supersedeas  to  suspend  the  enforcement  of  the 
judgment.    The  court  said: 
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''Under  these  circumstances,  a  sale  of  the  property  adver- 
tised would  have  vested  in  the  purchaser  a  title  which  could 
not  be  affected  by  the  reversal.'' 

It  was  further  said : 

'"The  right  of  a  judgment  debtor  to  have  an  appeal 
determined,  notwithstanding  payment  thereof  has  been  coerced 
by  legal  process  during  its  pendency,  is  sustained  by'*  the  fol- 
lowing authorities  (citing  authorities). 

In  LumagU  v.  Alt,  126  Mo.  App.  221  (103  S.  W.  104), 
it  was  held  that,  where  a  judgment  against  a  person  had  been 
entered,  and  he  paid  it  solely  to  remove  the  lien  from  his  prop- 
erty and  prevent  several  prospective  real  estate  deals  from 
being  frustrated,  the  payment  did  not  prevent  review  upon 
appeal.    It  is  said: 

''If  he  cannot  resist  it  when  execution  is  attempted,  he 
may  as  well  pay  it  without  execution  to  save  expense  and 
delay ;  and  will  not,  in  such  case,  be  held  to  have  paid  volun- 
tarily. The  discharge  of  the  judgment  in  controversy  for  the 
purpose  of  relieving  Richardson  of  his  embarrassment  did  not 
preclude  appellants  from  suing  out  a  writ  of  error." 

And  it  was  held  that  there  was  a  distinct  difference  in 
the  holding  that  a  party  who  had  recovered  a  judgment  could 
not  have  it  reversed  on  error,  after  receiving  satisfaction,  and 
the  situation  of  a  party  against  whom  a  judgment  has  been 
given.  In  the  one  case,  the  party  is  subject  to  execution  and 
might  be  forced  to  pay  it  before  it  was  reviewed  on  appeal; 
whereas,  the  party  in  whose  favor  it  was  entered  is  not  exposed 
to  the  execution. 

These  cases  practically  hold  that  a  party  may  protect  his 
rights  from  sacrifice  by  forced  sale  on  execution,  or  by  writ 
of  ouster,  by  performing  the  judgment,  and  thereby  saving 
himself  from  further  embarrassment  and  costs,  and,  by  so 
doing,  he  does  not,  under  such  circumstances,  release  his  right 
to  have  the  case  reviewed  on  appeal.  It  is  said,  however,  in 
the  last-mentioned  case: 

"If  the  defendant  should  agree  not  to  prosecute  the 
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appeal,  and,  in  consideration  of  such  an  agreement,  the  credi- 
tor should  abate  part  of  the  recovery,  extend  the  time  of  pay- 
ment, or  do  some  other  act  of  similar  character,  then,  the  right 
of  appeal  would  be  waived,  since  the  controversy  would  be 
terminated." 

See  authorities  cited  in  last  case,  supra,  as  sustaining  the 
proposition.  For  a  fair  review  of  the  authorities,  see  notes 
to  McKain  v.  MiMen,  (W.  Va.)  29  L.  R.  A.  (N.  S.),  page  1. 
See,  also,  Nashville,  C.  &  St.  L.  B.  Co.  v.  Bean's  Executor,  128 
Ky.  758  (109  S.  W.  323;  129  Am.  St.  Rep.  333).  In  that 
ease,  plaintiff  recovered  a  money  judgment.  The  defendant, 
without  superseding  the  execution  of  the  judgment,  prose- 
cuted his  appeal.  Execution  was  issued  upon  the  judgment 
and  levied  upon  certain  of  appellant's  property.  In  that 
case,  it  was  said: 

''The  appeal  does  not  affect  the  judgment  until  it  is 
reversed.  Hence,  if  the  appellant  were  unable  to  give  the 
supersedeas  bond  ...  in  order  to  obtain  a  stay  of  the 
execution  ...  he  would  be  under  the  necessity  of  suffer- 
ing his  property  to  be  seized  and  sold  by  the  sheriff,  with 
added  costs  and  possible  sacrifices.  Yet,  in  that  event,  his  right 
of  appeal  would  not  be  affected,  as  otherwise  the  right  of 
appeal  would  be  valuable  only  to  the  rich,  who  could  make 
the  supersedeas  bond,  and  to  the  very  poor,  who  were  execu- 
tion proof.  What  one  may  be  compelled  to  do,  he  may  do 
without  compulsion,  without  impairing  his  legal  rights." 

It  was  held  in  that  case  that  the  payment  of  a  judg- 
ment under  such  circumstances  did  not  abate  the  appeal.  In 
Warner  Bros.  Co.  v.  Freud,  131  Cal.  639  (63  Pac.  1017;  82 
Am.  St.  Rep.  400),  it  was  held  that  a  party  against  whom  a 
judgment  had  been  rendered  is  not  prevented  from  appeal- 
ing by  the  fact  that  he  has  paid  the  judgment,  unless  such 
payment  was  by  way  of  compromise  or  with  an  agreement  not 
to  take  an  appeal.  Of  course,  there  are  some  cases  holding 
to  the  extreme  doctrine  that,  no  matter  what  the  circum- 

Voi^  1761a.- 
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stances  are  attending  the  payment,  the  payment  discharges 
the  judgment,  and  there  is,  therefore,  nothing  for  the  Supreme 
Court  to  review ;  but  that  is  not  the  doctrine  in  this  state. 

We  think  that  the  case  now  under  consideration  comes 
within  the  rule  laid  down  by  this  court  in  Burrows  v,  Stryker, 
45  Iowa  700,  and  CfUbert  v.  Adams,  99  Iowa  519,  hereinbefore 
cited;  Green  v.  HaU,  43  Neb.  275  (47  Am.  St.  Rep.  761). 

Inasmuch  as  the  court  sustained  the  plaintiff's  motion 
and  instructed  the  jury  to  return  a  verdict  for  the  plaintiff, 
it  is  our  duty  to  give  to  the  evidence  the  construction  most 
favorable  to  defendants'  contention  which  the  record  permits. 
With  this  idea  in  view,  we  have  the  record  disclosing  the  fol- 
lowing facts :  That,  after  judgment  was  entered  in  the  justice 
court,  an  execution  was  issued  to  the  constable  directing  him  to 
remove  the  defendants  from  the  premises  forthwith,  ^'and  that 
of  the  goods  and  chattels  of  the  defendants,  not  exempt,  he 
caused  to  be  made  the  costs  by  distress  and  sale  thereof  accord- 
ing to  law;"  that,  with  this  writ  in  his  possession,  he  went  to 
the  defendants'  premises;  that  he  came  with  a  big  wagon 
and  said  that  he  had  a  proposition  from  the  plaintiff  as  to 
just  what  the  plaintiff  would  do ;  that  he  was  asked  what  his 
proposition  was,  and  he  said  that  the  defendants  were  to  have 
so  many  of  the  pigs  and  one  of  the  calves — the  defendants  were 
to  have  the  choice  of  the  calves ;  that  there  were  seven  pigs,  and 
one  had  to  take  three  and  the  other  four;  that  he,  the  constable, 
was  to  pick  the  four  smallest  pigs  and  separate  them,  and  the 
three  largest  pigs.  He  was  asked,  ''What  about  the  rest  of 
the  stock  t"  He  was  told  that  the  defendants  had  an  interest 
in  it.  He  said  that  he  had  no  authority  as  to  this,  and  then 
said: 

''  'You  are  to  take  this  proposition  or  I  am  here  with  a 
wagon  to  move  you  out.  My  time  is  precious.  I  am  fooling 
away  my  time  for  nothing,  and  you  will  either  take  the  propo- 
sition, or  I  win  have  to  start  to  move  you.'  Mr.  See  said, 
'Of  course,  then,  I  will  have  to  do  it;'  that  it  was  not  his 
choice ;  that '  If  I  have  to  do  it,  why  I  have  to  do  it ; '  that,  at 
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the  time,  they  had  com  planted  on  the  place,  and  had  millet 
seed  bought,  but  not  sown ;  that  there  were  14  acres  of  corn 
and  some  garden  planted." 

This  was  Mrs.  See's  testimony. 

Mr.  See  testified  that,  when  the  constable  came,  he  said 
''he  fetched  a  proposition  from  the  plaintiff.''  When  asked 
the  terms,  he  said: 

''He  (meaning  the  plaintiff)  has  agreed  to  go  ahead  and 
divide  the  hogs  and  calves,  and  he  sent  me  down  to  see  if  I 
could  get  a  division." 

He  was  then  told  by  the  defendants  that  they  had  no  right 
to  make  a  division  with  him  of  the  stock,  and  that  they  had 
an  interest  in  all  the  stock;  he  did  not  mention  anything  in 
regard  to  the  rest  of  the  stock,  except  the  two  calves  and  five 
pigs. 

"He  told  me,  *  You  could  go  to  work  and  have  your  choice 
out  of  the  pigs,  have  four  or  three.  I  could  have  the  four 
smallest  or  the  three  largest  ones  in  the  division  of  the  pigs; 
that  I  could  also  have  the  first  choice  of  the  calves,  and  said, 
'If  you  don't  accept  the  proposition,  I  will  move  you  out  in 
the  woods,  or  in  the  big  road,  and  I  fetched  my  team  for  that 
purpose.'  He  told  me  that  if  I  did  not  accept  the  proposition, 
he  had  a  man  and  was  going  to  take  all  of  the  stock,  and  had 
Charlie  Harvey  hired  to  come  down  to  get  the  hogs  and  drive 
the  cattle  out.  He  told  me  I  had  to  get  out  whether  I  divided 
or  not.'* 

Defendants  got  out.  Can  it  be  said  that  they  did  this 
voluntarily  t 

Section  4220,  Code,  1897,  provides: 

"An  appeal  or  writ  of  error,  taken  from  the  action  of  a 
justice  of  the  peace  in  such  action  in  the  usual  way,  if  the 
proper  security  is  given,  will  suspend  the  execution  for  costs, 
and  may,  with  the  consent  of  the  plaintiff,  prevent  a  removal 
under  execution,  but  not  otherwise." 

The  proposition  was  squarely  before  the  defendants  either 
to  get  out  or  be  put  out.    It  appears  that,  by  the  judgment  of 


84  Hanbs  v.  See  [175  Iowa 

the  court,  it  was  determined  that  they  must  get  out  forth- 
with ;  that  an  execution  was  issued,  directing  the  constable  to 
put  them  out  forthwith.  He  had  already  appealed  from  the 
order  of  the  justice.  If  the  plaintiff  had  put  him  out  under 
the  writ,  there  could  be  no  question  about  his  right  to  main- 
tain the  appeal.  The  fact  that  he  obeyed  the  mandate  of  the 
court  and  removed  without  being  forcibly  ejected  certainly 
does  not  put  him  in  any  worse  position  than  if  he  had  been 
removed.  Under  this  record,  it  is  apparent  that  the  removal 
would  have  followed  if  he  had  not  obeyed  the  mandate  of  the 
court  without  being  forcibly  ejected.  The  plaintiff  fixed  the 
terms  upon  which  he  must  get  out,  and  gave  him  no  choice 
in  the  matter  but  to  accept  the  proposition  or  be  removed. 
In  no  sense  can  it  be  said  that  the  evidence  conclusively  shows 
that  there  was  a  voluntary  settlement  of  or  submission  to  the 
judgment  of  the  court  which  would  prevent  review  upon 
appeal,  under  any  of  the  authorities  cited.  The  division  of 
the  property  was  not  involved  in  the  ejectment  suit.  He  was 
entitled,  under  his  contract,  to  an  equitable  division  of  the 
property,  whether  he  stayed  or  whether  he  was  removed.  He 
gained  nothing  by  removing.  Further  than  that,  there  was  a 
judgment  against  him  for  costs.  No  provision  was  made  for 
these  costs,  and  the  district  court,  on  dismissing  the  case, 
entered  judgment  against  him  for  all  the  costs. 

We  think  that  the  district  court  erred  in  not  determining 
this  case  upon  the  merits,  and  in  dismissing  the  defendants' 
case  and  entering  judgment  against  them  upon  the  allegations 
of  the  supplemental  petition. 

The  case  is  therefore — Reversed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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Walter  Petersen,  Appellant,  v.  McCarthy  Improvement 

Company,  Appellee. 

MASTER  AND  SERVANT:     Tool8»  Bfachinery  and  AppUancea— De- 

1  fecthre  Material— Evidence.  Evidence  reviewed,  and  held  suffl- 
eient  to  sustain  a  finding  that  the  master's  nondelegable  duty  to 
famish  to  his  servant  reasonably  safe  tools  was  violated  by  fur- 
nishing a  carrying  hook  made  of  such  soft  metal  that  the  same 
became  easily  dulled  and  would  slip  from  the  timbers  which  the 
servant  was  handling. 

MASTER  AND  SERVANT:     Toola,   Bfachinery  and  AppUaacee — 

2  Choice  Between  Safe  and  Unsafe  TooIb.  A  servant  injured  by 
reason  of  an  unsafe  tool  may  not  be  defeated  in  his  demand  for 
damages  by  a  showing  that  the  master  had  other  safe  tools  about 

.    the  premises,  unless  such  safe  tools  were  available  for  use  by  hdm. 

MASTER  AND  SERVANT:    Negligence— Method  of  Doing  Work— 

3  ^practicable  Method.  A  servant  injured  through  the  use  ol* 
unsafe  tools  may  not  be  defeated  in  his  action  for  damages  because 
he  did  not  employ  another  way  which  the  evidence  reveals  was 
impracticable. 

MASTER  AND  SERVANT:     Aasomption  of  Rlak— Unsafe  Toola  - 

4  Factory  Act.  The  plea  of  assumption  of  risk  in  the  use  of  unsafe 
tools  is  no  longer  available  to  an  employer  unless  the  employee 
Is  under  a  duty  to  repair,  and  not  even  then  unless  the  danger 
from  use  is  imminently  perilous.  So  held  in  the  use  of  a  defective 
carrying  hook. 

HEOIiIOENOE:    Prozlmate  Canse— Neutralizing  Negligence  of  Maa- 

5  ter.  Due  care  by  a  servant — ^freedom  from  contributory  negli- 
gence—may  demonstrate  that  the  negligence  of  the  master  was 
not  the  proximate  cause  of  the  injury,  and  thus  defeat  the  em- 
plciyee. 

PRINCIPLE  APPLIED:  For  carrying  heavy  timbers,  the  mas- 
ter negligently  furnished  grappling  hooks  with  points  of  such 
Inferior  material  that  they  would,  to  the  knowledge  of  the  em- 
ployee, become  dull  after  handling  from  3  to  18  timbers,  and  would 
then  slip  and  drop  the  timber.  But  the  hooks  were  perfectly  safe 
uhen  freshly  sharpened.  They  had  been  so  sharpened  just  before 
the  employee  started  to  use  them.  On  the  occasion  in  question,  the 
hooka  slipped  from  the  second  timber  handled,  and  the  employee 
injured.    Held,  the  employee  had  demonstrated  that  he  was  in 
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no  wise  guilty  of  contributory  negligence,  and  had  equally  demon- 
strated that  the  negligence  of  the  master  was  not  the  proximate 
cause  of  the  injury. 

Appeal  from  Scott  District  Court. — William  Theophilus, 

Judge. 

Thursday,  March  20,  1916. 

Action  for  damages  resulted  in  a  directed  verdict  for 
defendant.  Prom  judgment  thereon,  the  plaintiff  appeals. — 
Affirmed. 

Fred  Vollmer  and  F.  A.  Cooper,  for  appellant. 
Lane  &  ^atermariy  for  appellee. 

Ladd,  J. — I.  The  defendant  was  engaged  in  constructing 
the  Purity  Oats  Building  in  Davenport.  It.  was  several  stories 
high,  and  144  feet  long  by  72  feet  wide.     Its  outside  walls 

were  of  brick,  and  on  the  inside,  uprights 
*•  iltSr^^^^^^i-    were  erected  about  14  feet  apart,  on  which 

8BBVANT :  tools.  '^  ' 

Jppuincesf'''*    rested  girders,  12  inches  by  14  inches,  run- 
teriaiVevN*'      ning  across  the  building.    Joists  6  inches  by 

donee 

12  inches  had  been  placed  with  ends  in  the 
stirrups  attached  to  the  girders  about  3  feet  apart  in  6  or  8 
spaces;  and  in  the  morning  of  July  5,  1913,  the  superintend- 
ent of  the  work  sent  up  four  laborers,  and  instructed  plain- 
tiff to  **set  some  of  those  joists  in.''  The  plaintiff  was  fore- 
man of  the  carpenters,  some  8  or  10  in  number,  but  was 
directed  by  the  superintendent  **to  use  laborers  so  as  to  save 
money,"  their  wages  being  less  than  half  those  paid  to  car- 
penters. The  joists  were  cut  down  by  Hurley,  one  of  the  car- 
penters, so  as  to  be  of  length  and  depth  to  drop  into  the  stir- 
rups at  either  end.  After  this  was  done,  a  rope  was  tied 
around  each  end,  two  laborers  on  each  of  opposite  girders 
pulled  it  to  the  second  story,  and  without  accident,  set  in 
stirrups  6  inches  from  the  wall.    One  of  the  laborers,  owing 
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to  nervousness,  left  for  another  to  work  in  his  stead ;  where- 
upon plaintiff  took  his  place  in  order  to  keep  the  work  going, 
and  second  joist  was  lifted  by  ropes  and  placed  on  that  pre- 
viously set  and  the  ropes  removed.  The  two  men  on  each 
end  then  took  a  lay  hook  and  dropped  it  over  the  joist,  catch- 
ing the  points  on  either  side,  and  walked  out  on  the  girders, 
and,  as  plaintiff  came  nearer  the  stirrup,  he  leaned  over, 
preparatory  to  letting  the  end  in  such  stirrup,  when  the 
other  end  slipped  from  the  hook  held  by  the  two  men  on  the 
opposite  girder  and  lacked  a  little  of  having  reached  the  stir- 
rap,  and  as  the  end  fell  to  the  floor  below,  plaintiff  lost  his 
balance  and  jumped  down  and  was  injured.  The  negligence 
charged  is  that  defendant  did  not  exercise  reasonable  care  in 
furnishing  suitable  appliances  with  which  to  do  the  work.  The 
long  hook  consisted  of  two  circular  prongs  hung  on  a  swivel 
in  a  band  around  a  handle.  The  lower  ends  were  turned  in, 
with  a  point  slanting  upward.  The  handle  was  long  enough 
so  that  a  man  could  take  hold  at  each  end  and  carry  whatever 
the  points  might  be  caught  into.  The  evidence  tended  to  show 
that  there  were  about  a  dozen  of  these  hooks  furnished,  only 
two  of  which  had  steel  points  and  were  suitable  for  the  pur- 
pose of  handling  timber.  The  points  on  the  others  were  of 
poor  material,  and  soft,  and,  after  being  sharpened,  would 
get  dull  from  using  4  or  5  times,  as  testified  by  Hurley,  or 
18  or  20,  as  testified  by  plaintiff,  and  would  bend  over.  Lage 
testified  that  the  hooks  when  sharpened  **  would  not  stay 
sharp.  The  material  was  no  good  and  it  didn't  hold.  I  com- 
plained to  Gleason  as  to  the  condition  of  the  hooks."  Peter- 
sen testified : 

"The  hooks  other  than  the  one  pair  were  not  good:  they 
didn't  have  material  in  them  to  hold,  they  would  slip  off. 
They  would  pull  apart.  .  .  .  We  would  file  them  up  ami 
they  would  not  stay  sharp.  There  was  not  good  stuff  in  them 
or  they  would  stay  sharp.'* 

Prom  this  evidence,  the  jury  might  have  foimd  that  the 
books  other  than  two  with  blue  handles  and  steel  points  were 
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neither  safe  nor  suitable  for  the  purpose  for  which  furnished. 
The  rule  is  **  elementary  that  the  employer  is  required  to  exer- 
cise reasonable  care  in  furnishing  appliances  which,  if  handled 
with  ordinary  prudence,  can  be  safely  used  by  the  employee 
in  the  performance  of  the  task  assigned  him,  and  he  is  respon- 
sible therefor  whether  this  duty  is  performed  by  himself  or 
through  another.'*  Funk  v.  Leonard  Consiruction  Co.,  159 
Iowa  320.  Or,  as  said  in  Bra/nn  v.  Chicctgo,  £.  /.  <t  P,  R,  Co.- 
53  Iowa  595 :  The  defendant  was  *  *  bound  to  use  ordinary  care 
in  the  selection  of  machinery  and  appliances,  so  as  not  to  sub- 
ject the  employees  to  unreasonable  danger,  that  must  follow 
from  insufficient  tools  and  appliances,  or  which  are  out  of 
repair,  and,  therefore,  insufficient  for  the  purpose  intended." 
II.  It  is  contended  that,  as  two  hooks  were  suitable  and 
safe,  and  these  might  have  been  selected,  the  defendant  was 
not  responsible  for  the  choice  of  those  which  were  unsafe.    See 

Funk  V.  Leonard  Construction  Co.,  supra, 

*'  imvl^^  tooiB    -*^  appears,  however,  the  two  hooks  were  not 

awiiancS:"**^    adequate  for  the  requirements  in  performing 

safe^wid^un?^"    the  work.    Hurley,  before  handing  those  used, 

searched  for  the  steel-pointed  hooks  and  was 
unable  to  find  them.    He  testified: 

''I  looked  around  for  them  on  the  first  floor  and  couldn't 
find  them.     .     .  We  usually  kept  them  out  at  the  saw 

unloading  cars.  I  do  not  know  where  they  were  using  them. 
I  didn't  find  them.  Were  usually  kept  out  at  the  saw  on  the 
south  side  and  sometimes  on  the  other  building. 
They  are  usually  kept  in  the  tool  shed.  I  don't  know  whether 
they  picked  them  up  at  night  or  not.  We  had  laid  one  whole 
floor  of  joists  and  a  part  of  the  second  floor  before  Petersen 
got  hurt.  We  went  on  with  these  hooks  and  laid  all  the  other 
floors.  .  .  .  Had  occasion  just  before  the  accident  to 
look  for  those  blue  handled  ones  (steel  pointed).  . 
Petersen  said  'Get  a  couple  of  hooks,'  and  I  went  to  get  them. 
Didn't  inquire  of  anybody  where  they  were.  Looked  around 
and  picked  up  two  hooks  and  sent  them  up.     .     .  The 
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class  of  men  that  were  setting  joists  were  laborers.  Did  not 
use  laborers  in  this  class  of  work  after  Petersen  got  hurt. 
.    .  Carpenters  set  the  joists  in  the  stirrups,"  as  they 

demanded  that  they  be  allowed  to  do  so. 

Lage  testified  that  the  steel-pointed  hooks  were  ''down 
at  the  big  timbers,  and  they  were  using  them  for  lifting  the 
big  timbers  up  on  the  bench  and  roll  and  cut  them  their 
length;"  at  the  time  Petersen  was  hurt  that  six  laborers  and 
one  carpenter  were  there  engaged  in  cutting  12-inch  by  14- 
inch  girders.  From  this  evidence,  the  jury  might  have  found 
that  the  choice  of  safe  and  suitable  hooks  was  not  available 
to  Petersen  as  foreman  or  those  working  under  his  direction, 
and  that  the  only  hooks  available  were  those  of  the  kind 
actually  made  use  of. 

III.    Counsel  for  appellee  argue  that,  if  suitable  hooks 
were  not  furnished,  ropes  should  have  been  used.    The  evi- 
dence was  such  as  to  show  that  ropes  might  have  been  imprac- 
ticable for  the  purpose  of  placing  the  joist. 
*•  ^?S?Tt?iSg.     ^^*  Hurley  testified : 
!Ifof*doiS?  '*The  joist  had  to  be  set  with  hooks; 

uolbie  meuf^    could  not  be  set  with  a  rope,  because,  if  you 

put  a  rope  on,  you  would  have  to  tie  it  back 

a  foot  from  the  end  anyhow,  and  you  start  walking, — ^there 

are  three  feet  between  centers,  and  you  walk  on  a  12-inch 

joist  and  you  are  pulling  this  way  on  your  ropes.     If  you 

tie  it  back  a  foot  from  the  end,  you  can't  get  them  in  your 

stirrups.     They  are  always  pulling  against  each  other.     If 

you  put  on  a  hpok,  you  can  catch  right  within  three  inches 

from  the  end;  right  in  close  and  set  it  down,  and  in  order 

to  get  it  in  the  stirrup,  take  the  hook  off  and  hit  it  with  your 

foot.     Know  of  no  other  practical  way  that  they  could  have 

been  set  into  the  stirrups.  We  set  down  all  with  hooks.   .    .    . 

If  you  take  a  rope  to  set  them,  two  men  can't  walk  on  a  girder 

twelve  inches  wide,  because  your  rope  would  be  out  too  far  and 

you  would  be  pulling  against  each  other  and  have  to  lift  them 

pretty  high — a  foot  over  the  stirrup — ^before  you  started  in. 
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and  the  weight  of  them,  I  don't  believe  four  men  could  put 
them  in  with  a  rope." 

Lage's  and  Petersen's  testimony  was  substantially  the 
same.  The  record  was  such  that  the  jury  might  have  found 
that  neither  the  use  of  rope  nor  a  derrick  (as  the  first  floor 
was  covered  with  brick)  would  have  been  practicable  for  the 
purpose  of  placing  the  joist  in  the  stirrups.  If,  then,  such 
were  the  conclusion,  and  the  hooks  from  which  choice  must 
have  been  made  were  defective,  the  defendant  might  have  been 
found  negligent,  as  alleged  in  the  petition. 

IV.  Appellee  suggests  that  in  any  event,  as  plaintiff 
knew  the  defective  condition  of  the  hooks,  he  assumed  the  risk 
of  injury  in  using  them.     This  might  have  been  so  but  for 

the   enactment   of   Section   4999-a   3,    Code 

4.  Master  AND        Supp.,  1913.    A  master  may  no  longer  shield 

ri8k?uns^e       ^^^  negligence  by  casting  the  burden  on  his 

Act.* '  ^^^^^''^     employe  to  ascertain  at  his  peril  whether  he 

can  safely  take  the  chance  of  working,  not- 
withstanding such  negligence,  save  where  it  is  the  duty  of  the 
employe  to  remedy  the  defect;  and  not  even  then  unless  the 
danger  is  imminent,  and  such  that  a  prudent  person  would 
not  have  continued  in  the  work.  Correll  v.  Williams  dc  Hunt- 
ing Co.,  173  Iowa  571.  This  is  not  such  a  case,  and  the  doctrine 
of  assumption  of  risk  was  not  available  to  defendant. 

V.  The  clo&e  question  in  the  case  is  whether  plaintiff  was 
guilty  of  contributory  negligence.  He  was  fully  aware  of 
the  condition  of  the  hooks  defendant  had  furnished  with  which 

to  place  the  joists.  He  had  examined  the 
6.  Nbolioencb:       hooks  that  morning,  and  testified  that  **they 

proximate  ^'  •' 

tPiSiiBing^neg-      ^^®^®  ^®^  ^P  pretty  good  and  were  in  pretty 
MgenceofmaB-    good  shapc.     .     .     .    They  lookcd  as  if  they 

were  in  good  condition  to  work."  They  had 
been  filed  shortly  before  being  used.  The  joist  being  placed  was 
the  first  or  second  after  the  hooks  had  been  sharpened.  He 
testified  further: 

A  few  good  heavy  timbers  would  dull  them  up.     On 


ti 
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such  timbers  as  the  joist  they  would  last  longer.  About  20, 
I  ^ess.  Tou  would  have  to  sharpen  them  if  you  wanted  to  be 
on  the  safe  side.  ...  If  you  file  them  every  20  joists 
you  lifted,  you  would  have  to  file  them  150  or  200  times,  I 
didn't  file  them  every  20  joists.  .  .  .  They  would  stay 
sharp  about  18  joists.  .  .  .  Safety  required  that  the  hooks 
be  sharpened." 

He  testified  that  setting  these  joists  was  carpenters'  work; 
that  the  rules  of  the  carpenters'  union  forbade  its  being  done 
by  laborers;  that  carpenters  might  drive  the  points  of  the 
hook  in  with  a  hammer,  but  that  the  use  of  a  hammer  on  a 
building  by  a  laborer  was  not  allowed  by  such  rules;  that 
laborers  might  have  used  hammers,  but  were  not  supposed 
to;  that  the  hooks  are  supposed  to  hold  without  driving  them 
in ;  that  he  knew  they  were  defective,  but  did  not  tell  them  to 
drive  the  points  in ;  that  he  could  have  taken  a  hammer  and 
done  so  himself,  but  thought  this  was  not  needed  because  he 
thought  they  would  sure  hold ;  that  he  would  have  hammered 
them  had  he  supposed  they  would  not  hold.    Other  witnesses 
testified  that  the  hooks,  after  being  sharpened,  would  hold  for 
three  or  four  joists.    From  this,  the  jury  might  have  found 
that  plaintiff  was  not  negligent  in  using  the  hooks  immediately 
after  being  sharpened,  for  carrying  the  second  joist,  without 
hammering  the  points  of  the  hook  in  or  causing  others  to  do 
so.     The  necessary  result  of  this  conclusion,  however,  is  to 
exonerate  the  defendant ;  for  if  the  hooks,  when  freshly  shari>- 
ened,  were  safe  for  use, — and  that  they  were  is  undisputed, — 
the  alleged  negligence  of  defendant  in  furnishing  those  of 
poor  material  could  not  have  been  the  proximate  cause  of  the 
timber's  falling.    In  other  words,  in  proving  plaintiff  to  have 
been  free  from  contributory  negligence,  the  evidence  exon- 
erated defendant,  by  showing  that  the  hooks,  though  defective 
when  furnished,  had  been  made  suitable  for  the  purpose  for 
which  plaintiff  was  using  them ;  and  therefore  that  the  falling 
of  the  timber  was  not  in  consequence  of  any  fault  on  the  part 
of  defendant.    The  hook  must  have  slipped  from  the  timber. 
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then,  owing^  to  something  done  or  omitted  by  the  laborers 
carrying  that  end  of  the  timber ;  but  if  this  constituted  negli- 
gence, it  was  that  of  a  fellow  servant,  and  for  this  reason, 
not  the  b^is  of  an  action  against  the  common  employer. 
Forney  v.  Mardis,  155  Iowa  667. — Affirmed, 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 


B.  C.  Wagle,  Appellee,  v.  Iowa  State  Bank,  Appellee, 

Alex  Jenkins,  Appellant. 

DEZSDS:  Alterations — ^Alterations  Sabseqnent  to  DeliyerT— Failure 
1  to  Bedeliver  and  Beacknowledge — Ctonstmetive  Notice.  Material 
alterations  in  an  inetniment  affecting  real  estate,  made  subsequent 
to  its  complete  execution,  acknowledgment  and  delivery,  and  with 
the  consent  of  the  grantor,  have  the  effect  of  creating  an  entirely 
new  instrument  and,  in  order  that  the  recording  of  such  altered 
instrument  may  carry  constructive  notice  of  its  contents,  it  is 
necessary  that  there  be  a  redelivery,  a  reacknowledgmeni  and  a 
rereoording, 

PRINCIPLE  APPLIED:  One  Jenkins  owned  real  estate  sub- 
ject to  a  1400  mortgage.  He  gave  a  bank  a  |600  unacknowledged 
mortgage.  Later,  he  and  his  wife  executed,  acknowledged  and 
delivered  to  Mary  Paulley  a  deed  to  the  property  "free  from  in- 
cimibrance,  except  $1,000  which  grantee  assumes  and  agrees  to 
pay."  This  mention  of  "$1,000"  was  intended  to  embrace  the 
$400  and  the  $600  mortgages.  This  Jenkins-Paulley  deed,  as 
originally  executed,  was  never  recorded.  Still  later,  Mary  Paulley 
married  one  Trahan,  and  certain  negotiations  were  had;  and 
Jenkins,  but  not  his  wife,  consented,  in  writing,  that  the  name 
"Mary  Paulley"  might  be  erased  from  her  deed,  and  Trahan 'a 
name  inserted.  This  was  done,  and  while,  in  legal  effect,  Jenkins 
made  a  redelivery  of  the  altered  deed  to  Trahan,  neither  he  (Jen- 
kins) nor  his  wife  reacknowledged  the  altered  deed.  The  altered 
deed  was  then  recorded.  Still  later,  Trahan  conveyed  the  property 
to  one  Wagle,  "subject  to  a  mortgage  of  $400,  or  the  record  liens 
now  shown  against  said  property."  Wagle,  prior  to  his  purchase, 
discovered  only  the  $400  mortgage  and  bought,  for  full  value,  on 
that  understanding,  and  without  knowledge  of  said  alteration; 
still  later,  the  said  bank  obtained  an  acknowledgment  of  its  $600 
mortgage  and  placed  it  of  record.  Held,  the  alteration  in  the  Jen- 
kins-Paulley   deed    rendered    it    non-recordable    without    a    new 
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acknowledgment  by  Jenkins  and  his  wife,  and  therefore  Waglo 
was  not  charged  with  constructive  notice  of  the  record  of  the 
altered  deed. 

DEEDS:     DeUyery— Acts  Oonstitnting  Delivery.     Anything  whieh 
2    signifies  the  intention  of  the  grantor  of  a  deed  to  part  with 
his  dominion  over  the  paper,  so  that  it  may  become  a  muniment  of 
title  in  the  grantee,  operates  as  a  legal  delivery. 

PRINCIPLE  APPLIED:  One  Jenkins  conveyed  land  to  one 
Mary  PauUey.  Later,  Mary  married  one  Trahan.  For  some  reason, 
it  was  desired  to  erase  Mary's  name  as  grantee  and  to  insert 
her  husband's  name  in  lieu  thereof.  The  deed  was  then  in  the 
poosession  of  the  husband,  of  which  fact  Jenkins  had  knowledge. 
Jenkins  consented  to  the  proposed  change.  The  change  was  made 
by  the  husband 's  agent.  Held  sufficient  to  constitute  a  delivery  of 
the  altered  deed  to  the  husband. 

FUVGIPAL  AND  AGEKT:    The  Belation— Suffideiiey  of  Evldenoetf 

3  Evidence  reviewed,  and  held  insufficient  to  constitute  the  relation 
of  principal  and  agent. 

HOBTOAGBS:     Becording— FailQxe  to  Becoxd— -Zi088— Wlio  Oharge- 

4  ftUe.  When  the  non-recording  of  a  mortgage  results  in  loss  by 
reason  of  intervening  rights,  the  mortgagor  must  suffer  the  loss, 
when  his  failure  to  acknowledge  the  mortgage  prevented  such 
recording. 

Appeal  from  PoUc  District  Court, — W.  H.  McHenbt,  Judge. 

Monday,  March  20,  1916. 

Alex  Jenkins  acquired  Lot  14  in  Block  3  in  Bollinson's 
Garden  Addition  to  Ft.  Des  Moines, — since  taken  into  the  city 
of  Des  Moines,  May  12,  1909, — subject  to  a  mortgage  of  $400. 
On  August  7,  1909,  Jenkins,  his  wife  joining,  executed  a 
mortgage  to  the  Iowa  State  Bank,  as  collateral  security  for 
the  payment  of  the  purchase  price  of  lots  bought  on  contract. 
This  mortgage  was  first  filed  for  record  August  25,  1913.  Not 
having  been  acknowledged,  it  was  subsequently  withdrawn  and 
acknowledged  September  11,  1913,  its  date  being  changed 
accordingly,  and  it  was  again  filed  for  record  on  the  same 
day.  Jenkins,  his  wife  joining,  executed  a  special  warranty 
deed  to  Mary  Paulley,  October  10,  1910,  reciting  therein  that 
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said  premises  were  **free  from  incumbrances,  except  $1,000 
which  the  grantee  assumes  and  agrees  to  pay."    Such  agree- 
ment was  the  entire  consideration.     This  deed,  in  the  form 
stated,  was  never  recorded.     On  January  2,  1912,  Jenkins 
authorized  in  writing  the  name  of  Napoleon  Trahan  to  be 
inserted  as  grantee  in  the  deed,  instead  of  that  of  Mary 
Paulley,  whom  Trahan  had  married.    This  change  was  prob- 
ably made  by  one  Wilson,  who  procured  Jenkins'  consent,  and 
the  deed,  as  so  changed,  was  filed  for  record  January  3d  fol- 
lowing.   On  March  6,  1912,  Trahan  entered  into  a  contract 
to  exchange  the  lot,  ''subject  to  a  mortgage  of  $400  or  the 
record  liens  now  shown  against  said  property,"  to  plaintiff 
for  real  estate  in  Webster  City  worth  about  $500;  and  in 
pursuance  thereof,  delivered  to  him  a  deed  dated  December 
13,  1911,  which  was  filed  for  record  March  18,  1912.    At  that 
time,  there  was  an  outstanding  tax  sale  certificate,  to  redeem 
which  the  plaintiff  paid  $40.40,  and  the  taxes  payable  that 
year  were  unpaid,  and  the  lot  was  worth  $1,000.    Prior  to 
receiving  the  deed,  plaintiff  made  search  of  the  records  in 
the  county  recorder's  ofiice  and  found  of  record  the  $400 
mortgage  only.    Plaintiff  tendered  the  Iowa  State  Bank  $1.25, 
and  demanded  the  execution  by  it  of  a  quitclaim  deed  to  the 
premises.     This  was  refused,  and  thereupon  this  suit  was 
commenced,  praying  that  title  be  quieted,  that  the  mortgage 
of  $600  be  canceled  of  record,  and  that  an  attorney's  fee  of 
$25  be  taxed  against  said  bank.    Both  defendants  answered, 
and  Jenkins  filed  a  cross-petition,  demanding  that  the  amount 
of  the  mortgage  be  applied  by  the  bank  on  his  indebtedness 
to  it.    On  hearing,  decree  was  entered  as  prayed  by  plain- 
tiff, the  cross-petition  was  dismissed,  and  $25  as  attorney's 
fees  taxed  against  the  bank.    Jenkins  appeals. — Affirmed. 

Brown  dk  Missildine,  for  appellant. 

WiUiam  B,  Brown  and  E.  C.  Corry,  for  appellees. 

Ladd,  J. — I.    The  controversy  is  over  a  mortgage  of  $600 
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executed  by  Alex  Jenkiiis,  August  7, 1909,  on  a  lot  then  owned 
by  him,  to  the  Iowa  State  Bank,  and  not  recorded  until  Sep' 

tember  11,  1913.  In  the  meantime,  October 
L  dbim:  altera-    10,  1910,  Jenkins,  his  wife  joining,  executed 

tlons :  altera- 

^ulStltodeUv-  ^  warranty  deed  conveying  the  lot  to  Mary 
SeUvelrimd*  P^ulley,  ''free  from  incumbrances,  except 
cdse^'c^ni"  $1,000  which  the  grantee  assumes  and  agrees 
uce.^  veno-      ^  pay.*'    This  deed  \5sras  not  filed  for  record 

until  January  3,  1912,  after  the  name  of  the 
grantee,  Mary  Paulley,  had  been  erased,  and  that  of  Napoleon 
Trahan,  whom  she  had  iparried,  inserted  instead.  This  was 
done  in  pursuance  of  written  authority  of  Jenkins,  given  the 
defendant  before  deed  was  recorded.  Trahan  and  wife  con- 
veyed the  lot  to  the  plaintiflF  by  warranty  deed,  dated  Decem- 
ber 13,  1911,  but  recorded  March  18,  1912,  **  subject  to  the 
mortgage  of  $400  or  the  record  liens  now  shown  against  said 
property."  This  mortgage  covered  the  lot  when  Jenkins 
aeqnired  it  in  April,  1909. 

No  question  is  made  but  that  plaintiff  was  charged  with 
notice  of  the  recitals  in  the  conveyance  from  Jenkins  to  Tra- 
han, if  that  conveyance  as  changed  was  acknowledged.  Aetna 
Life  Ins.  Co,  v.  Bishop,  69  Iowa  645;  Hvber  v.  Bossart,  70 
Iowa  718.  Appellee  (plaintiff)  contends,  however,  that,  as 
the  change  in  names  of  grantee  occurred  after  the  deed  became 
effective  by  delivery  to  convey  the  land  to  Mary  Paulley,  the 
substitution  of  the  name  ''Napoleon  Trahan"  as  grantee, 
instead  of  hers,  operated  as  a  new  deed.  Conceding,  as  appel- 
lant contends,  without  so  deciding,  that  the  grantee  ratified 
this  change,  we  inquire  whether  in  such  circumstances  the 
deed  must  have  been  redelivered  and  reacknowledged,  in 
order  that  the  record  thereof  shall  be  constructive  notice  to 
third  persons.  If  so,  then  plaintiff,  in  acquiring  the  lot  from 
Trahan,  was  not  charged  with  notice  of  recitals  in  the  deed 
from  Jenkins  to  Trahan,  and  took  it  freed  from  the  lien 
of  the  mortgage.  On  the  other  hand,  if  another  delivery 
and  acknowledgment  were  not  essential  to  the  recording  of 


96  Wagle  v.  Iowa  Statb  Bank.  [175  Iowa 

the  deed  and  thereby  imparting  constructive  notice,  then 
plaintiff  must  be  deemed  to  have  been  put  on  inquiry  concern- 
ing the  mortgage  in  acquiring  title  to  the  lot.  There  is  no 
claim  that  the  acknowledgment  is  defective ;  the  contention  is 
that,  in  the  form  recorded,  it  had  not  been  acknowledged  at 
all ;  and  therefore  the  record  of  it  did  not  impart  constructive 
notice. 

Of  course,  the  wife  of  the  grantor,  not  having  consented 
to  the  change,  was  not  bound  thereby.  For  all  that  appears, 
she  might  have  been  perfectly  willing  to  join  in  a  deed  to  Mary 
Paulley,  and  yet  decline  to  part  with  her  dower  interest  to 
Trahan.  Nor  do  we  think  a  change  in  the  parties  to  a  deed — 
that  is,  of  grantee  or  grantor — after  its  delivery  can  effect 
the  symbolic  transfer  of  title  already  accomplished,  or  can  be 
made  without  creating  of  it  a  new  instrument  of  conveyance. 
The  instrument,  prior  to  alteration  in  such  circumstances,  has 
accomplished  its  purpose  by  the  transmission  of  title  to  the 
then  grantee,  and  the  latter  is  not  divested  by  the  change. 
If  anything  is  destroyed  by  the  change,  it  is  the  deed,  and  not 
the  title. 

A  deed  may  be  altered,  mutilated,  changed  or  wholly 
destroyed  so  as  to  be  no  longer  competent  evidence  or  capable 
of  being  introduced  in  evidence,  yet  the  title  vested  in  the 
grantee  is  not  thereby  destroyed.  1  Devlin  on  Real  Estate 
(3d  Ed.),  Sec.  461a;  13  Cyc.  721;  Waldron  v.  WaUer,  32  L. 
R.  A.  (N.  S.)  284,  293,  and  note.  In  Gibbs  v.  Potter,  166  Ind. 
471  (9  A.  &  E.  Ann.  Gas.  481),  the  court  announced  the  prin- 
ciple to  be  well  settled  that  the  alteration  or  destruction  of  a 
deed  subsequent  to  its  full  execution,  although  done  by  con- 
sent of  parties,  will  not  divest  the  original  grantee  of  title 
or  revest  such  title  in  the  grantors.  Stanley  v.  Epperson,  45 
Tex.  644 ;  Tabor  v.  Tahor,  136  Mich.  255  (99  N.  W.  4) ;  9  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  163;  United  States  v.  Widow 
and  Heirs  of  West,  22  How.  (U.  S.)  315  (16  L.  Ed.  317) ; 
Woods  V.  HUderbra/nd,  46  Mo.  284  (2  Am.  R.  513) ;  Wheeler 
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r.  Single,  62  Wis.  380  (22  N.  W.  569).  See  Slattery  v.  SUU- 
tery,  120  Iowa  717.  Where  the  instrument  is  so  changed  as 
that  purported  conveyance  is  to  a  different  person  from  the 
original  grantee,  or  purports  to  convey  different  property,  it 
is,  in  effect,  a  different  instrument,  and  must  be  redelivered 
and  reacknowledged  to  become  effective  as  a  conveyance  and 
to  be  recorded.  Thus,  in  Moelle  v.  Sherwood,  148  U.  S.  21  (37 
L.  Ed.  350),  the  description  of  the  property  in  the  deed  was 
changed  after  it  had  been  delivered  and  recorded,  and  the 
court  said: 

"An  alteration  in  the  description  of  property  embraced  in 
a  deed,  so  as  to  make  the  instrument  cover  property  different 
from  that  originally  embraced,  whether  or  not  it  destroys  the 
validity  of  the  instrument  as  a  conveyance  of  the  property 
originally  described,  certainly  does  not  give  it  validity  as  a 
conveyance  of  the  property  of  which  the  new  description  is 
inserted.  The  old  execution  and  acknowledgment  are  not 
continued  in  existence  as  to  the  new  property.  To  give  effect 
to  the  deed  as  one  of  the  newly  described  property  it  should 
have  been  reexecuted,  reacknowledged,  and  redelivered.  In 
other  words,  a  new  conveyance  should  have  been  made.'' 

In  Waldron  v.  Waller,  65  W.  Va.  605  (32  L.  R.  A.  (N.  S.) 
284,  285),  the  change  was  by  adding  to  the  property  con- 
veyed after  delivery  of  the  deed,  and  the  court  observed 
that: 

''The  authorities  we  think  make  it  clear  that,  although 
such  alteration  may  have  been  with  the  consent  of  the  grantors, 
the  deed  cannot  operate  to  invest  in  the  grantee  land  not 
covered  by  the  original  grant,  without  a  redelivery  of  the 
deed  hy  them,  and  if  it  has  been  acknowledged  before  the 
alteration,  the  deed  should  be  again  acknowledged" — citing, 
among  other  authorities,  1  Devlin,  Deeds,  Sec.  461a. 

Cases  are  sometimes  cited  as  holding  to  a  contrary  doc- 
trine, but  upon  examination  they  do  not  seem  to  impair  the 
rule  as  stated.    Thus,  in  Baker  v.  Baker,  239  111.  82  (87  N.  E. 

Vou  176  lA.— 7 
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868),  the  deed,  after  having  been  acknowledged,  was  taken  to 
the  notary's  office  to  attach  the  notarial  seal,  when  he  was 
advised  by  the  grantee  that  grantor  wished  him  to  attach  the 
name  of  the  grantee's  wife  as  one  of  the  grantees.  He  did  so 
and  attached  his  seal,  and  turned  it,  with  other  deeds,  over 
to  the  original  grantee,  who  carried  them  to  the  grantor. 
The  latter  read  the  deed  over  and  then  delivered  it  to  said 
grantee's  wife.  This  was  held  to  have  been  an  adoption  of 
the  deed  in  its  altered  condition  and  that  it  was  valid.  The 
question  of  notice  and  whether  it  should  have  been  reacknowl- 
edged  were  not  involved.  In  Abbott  v.  Abbott,  189  111.  488 
(82  Am.  St.  470),  the  court  expressly  found  the  changes  to 
have  been  made  before  delivery.  In  Stiles  v.  Probst,  69  111. 
382,  the  deed  was  redelivered  and  the  question  of  notice  was 
not  involved.  In  Hunt  v.  Nance,  122  Ky.  274  (92  S.  W.  6), 
the  existence  of  actual  notice  was  found,  and  whether  the  inter- 
lineation after  delivery  changed  the  estate  conveyed  was  not 
decided.  In  North  Carolina,  legal  title  does  not  pass  until 
registration,  and,  prior  thereto,  no  right  intervening  as  between 
the  grantor  and  grantee,  the  deed  may  be  surrendered  to  the 
grantor,  canceled  or  changed  as  may  be  agreed  by  them. 
Respass  v.  Jones,  102  N.  C.  5 ;  Davis  v.  Inscoe,  84  N.  C.  396. 
In  Chezum  v.  McBride,  21  Wash.  558  (58  Pac.  1067),  the 
court,  without  discussing  this  question,  upheld  a  title  founded 
upon  a  deed  which  had  been  altered  by  adding  a  section  num- 
ber in  the  description  of  the  land  conveyed,  and  by  inserting 
upon  the  margin  of  the  deed  a  further  description,  where 
it  appeared  that  the  alteration  had  been  ratified  by  grantor, 
and  he  had  never  afterwards  exercised  any  act  of  ownership 
over  the  land  in  controversy.  Whether  the  land  originally 
intended  to  be  conveyed  lay  in  both  section  numbers,  or  in 
the  one  originally  in  the  deed,  or  in  the  one  inserted,  cannot 
be  ascertained  from  the  opinion.  In  Eadie  v.  Chambers,  24 
L.  R.  A.  (N.  S.)  879  (18  A.  &  E.  Ann.  Cas.  1096),  the  court 
held  that  an  alteration  reducing  the  fractional  interest  of  a 
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mine  conveyed,  from  three  fourths  to  one  half,  would  convey 
one  half  thereof  if  the  deed  were  redelivered.  Manifestly  this 
wonld  be  so,  for  the  deed  before  altered  would  convey  that 
much. 

It  will  be  observed  that  none  of  these  decisions  are  in 

eonflict  with  the  rule  as  stated  that,  where  the  name  of  the 

grantee  or  the  description  of  the  property  has  been  changed 

after  delivery,  the  changed  instrument  must  be  regarded,  as 

to  the  new  grantee  or  the  property  not  previously  included, 

as  a  new  instrument,  exacting  delivery  and  acknowledgment 

to  be  recordable.    Appellant  relies  somewhat  on  cases  where 

deeds  are  acknowledged  before  the  names  of  the  grantees 

have  been  inserted.    See  Creveling  v.  Banta,  138  Iowa  47 ;  HaU 

V,  Kary,  133  Iowa  465.     There,  the  acknowledgment  is  of  a 

conveyance  to  a  person  whose  name  is  subsequently  to  be 

inserted;  while  here,  it  was  of  an  instrument  conveying  the 

property  to  a  designated  person.  In  the  former,  the  insertion 

of  the  name  is  essential  to  effect  the  transfer  of  the  legal  title ; 

in  the  latter,  the  conveyance  has  been  completed,  and  the 

ehange  is  undertaken  in  order  to  transfer  title  from  one 

grantee  to  the  other.    The  cases  are  not  analogous.    We  are 

of  opinion  that,  to  become  effective  as  a  conveyance,  the  deed 

as  changed  must  have  been  delivered  to  the  new  grantee 

(Trahan)  and  that,  to  be  recordable  in  its  new  form,  it  must 

have  been  acknowledged  again. 

II.  If  delivered,  however,  it  would  operate  as  evidence 
of  such  conveyance  as  it  purported  to  be.  It  appears  that  one 
Wilson,  acting  as  the  agent  of  Napoleon  Trahan,  procured 

Jenkins'  written  consent  to  the  substitution  of 
2.  2**^  '♦-^yr      his  name  in  place  of  that  of  his  wife  in  the 

ery :  acts  con-  *^ 

iJJcry*"*^*"        deed.     Jenkins  testified  that  he  authorized 

Wilson  to  make  the  change.  The  evidence 
warrants  the  inference  that  he  then  understood  that  the  deed 
was  in  Trahan 's  possession,  and  that  he  would  treat  it  as  a 
conveyance  to  him.     In  these  circumstances,  it  would  have 
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been  an  idle  ceremony  to  recall  the  deed  and  Immediately 
return  it  as  a  delivery.  Both  parties  treated  what  was  done 
as  passing  the  deed  when  changed  to  the  custody  of  Trahan, 
and  it  was  in  effect  a  delivery  of  the  deed  to  him.  The  plaintiff 
received  the  conveyance  from  Trahan  and  wife  to  himself 
without  knowledge  of  the  conveyance  to  Mary  Paulley;  for 
in  its  original  form  it  was  not  recorded,  and  in  its  changed 
form  was  not  recordable,  because  of  not  having  been  acknowl- 
edged subsequently  to  the  substitution  of  plaintiff's  grantor 
(Trahan)  as  grantee.  The  plaintiff  took,  then,  without  notice 
of  the  contents  of  the  deed  to  his  grantor. 

III.  Wilson,  the  agent  of  Trahan,  knew  of  the  existence 
of  the  recorded  mortgage,  and  it  is  claimed  that,  in  examining 
the  records,  he  was  -agent  of  plaintiff;  and  by  reason  thereof, 

his  knowledge  of  such  mortgage  was  imputed 

'•  SSK?rt^e^e?    *^  plaintiff.    Without  deciding  whether  this 

SencyorSvi-      would  be  so,  it  is  enough  to  say  that  the  record 

does  not  warrant  the  finding  that  Wilson  ever 
acted  for  plaintiff.  True,  he  accompanied  when  the  county 
records  were  searched ;  and  plaintiff,  after  testifying  that  he 
had  relied  on  Wilson's  statement  that  the  only  mortgage 
against  the  lot  was  that  of  $400;  that  Wilson  was  but  his 
agent,  that  he  procured  the  county  recorder  to  examine  the 
records  for  him,  and  that  the  latter  said  that  said  mortgage 
was  the  only  one  shown  in  the  records,  was  asked,  ''Who 
beside^  the  county  recorder  or  her  deputy  did  you  have  make 
the  search  for  youf  A.  Mr.  Wilson."  In  view  of  the  fact 
that  Wilson  was  then  representing  Trahan  in  making  the  trade 
with  plaintiff  and  was  trying  to  satisfy  plaintiff  as  to  the  con- 
dition of  the  record,  the  witness  could  have  meant  no  more 
than  that  Wilson  was  with  him  making  the  search  of  the 
records,  and  should  not  be  understood  as  having  employed  him 
as  his  agent  or  employee  in  so  doing. 

IV.  The  cross-petition  of  Jenkins  was  rightly  dis- 
missed.   The  $600  mortgage,  when  delivered  to  the  bank  as 
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collateral  security,  had  not  been  acknowledged.     That  this 

was  not  done  was  the  fault  of  the  mortgagor 
4.  MoKraAOM:        (Jenkins),  and  not  of  the  bank.    The  instru- 

recordinff :  ^  " 

wSff  loM^      ment  without  acknowledgment  might  not  have 
^^charse-       })een  recorded,  and  therefore  the  bank  was  in 

no  manner  blameable  in  not  filing  it  for 
reoonL  The  plaintiff  paid  full  value  for  the  lot.  Agreement 
to  pay  the  $600  was  part  of  the  consideration  for  the  execu- 
tion of  the  deed  by  Jenkins  to  PauUey.  In  consequence  of  the 
machinations  of  Wilson,  someone  must  lose  the  amount  secured 
by  the  mortgage.  As  between  plaintiff  and  Jenkins,  the  former 
is  least  blameable;  for  Jenkins  was  not  only  responsible  for 
withholding  the  mortgage  from  record,  but  consented  to  trans- 
formation of  the  deed  to  Mary  Paulley  into  a  different 
instrument. 

We  are  content  with  the  decree,  and  it  is — Affirmed. 


EvANS^  C.  J.,  Oatnor  and  Salinger,  JJ.,  concur. 


WnjiiAM  Wilmbs,  Appellant,  v.  Ghicaqo^  Great  Western 

Railroad  Co.,  Appellee. 

HEOUOENOE:    Uceiu»— Non-2jicen8ed  Use  of  PromlflaB— Effect.  It 

1  is  suggested  tbat  a  lieense  to  cross  private  grounds  for  one  pur- 
pose affords  no  protection  to  the  licensee  when  crossing  such 
premises  for  a  purpose  for  which  he  has  no  Ueense. 

PBINCIPLE  APPLIED:    See  No.  2. 

HEOIiIOENOE:    Trespassem— Attractive  Agencies— Railway  Wredc 

2  An  owner  or  occupant  of  premises  oii^es  no  duty  to  an  infant  who, 
without  the  knowledge  or  invitation,  express  or  implied,  of  such 
owner  or  oocupant^  goes,  out  of  idle  curiosity,  upon  such  premises, 
and  is  injured  by  some  dangerous  agency.  And  the  existence  of  a 
railway  wreck,  consisting  of  two  overturned  box  cars  and  promiscu- 
ously interwoven  trackage,  does  not  constitute  such  a  known, 
attractive  and  dangerous  agency  as  to  amount  to  an  implied 
invitation  to  children  to  come  upon  the  premises,  out  of  idle 
curiosity,  to  view  it,  and  thus  bring  the  child  within  the  'Maw 

I      of  attractive  agencies." 
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PRINCIPLE  APPLIED:  Two  box  cars,  by  reason  of  a  wreck, 
were  overturned  at  0:30  A.  M.  in  plain  view  and  within  100  yards 
of  defendant's  roundhouse,  and  within  three  blocks  of  a  public 
school,  and  at  a  point  where  the  right  of  way  had  for  years  been 
used  by  pedestrians  as  a  place  for  public  travel.  One  of  the  rails 
was  so  bent  and  confined  in  the  interwoven  wreckage,  that,  without 
anyone's  knowing  such  to  be  the  case,  it  was  under  great. tension. 
The  wreckage  did  not  suggest  danger  to  anyone  approaching  or 
passing  it.  Plaintiff,  11  years  of  age,  had,  prior  to  this  time, 
frequently  traveled  a  near-by  path  on  the  right  of  way  in 
carrying  dinner  to  his  father.  Three  hours  after  the  wreck  oc- 
curred, during  which  time  the  wreckage  was  wholly  unguarded, 
plaintiff,  on  his  way  to  school,  went  out  of  his  way,  from  curiosity, 
to  view  the  wreck.  While  standing  near  the  bent  rail,  two  men 
came  along  and  laid  their  hands  upon  the  said  rail.  Instantly  it 
was  released  and  sprang  back  and  injured  plaintiff.  Beldf  plain- 
tiff was  a  trespasser  and  defendant  owed  him  no  duty — that  the 
existence  of  said  wreckage  did  not  constitute  such  a  dangerous 
and  attractive  agency  as  to  amount,  impliedly,  to  an  invitation 
to  children  to  come,  out  of  curiosity,  to  view  it. 

Appeal  from  Pottawattamie  District  Court. — O,  D.  Whebler, 

Judge. 

Monday,  March  20,  1916. 

Action  to  recover  for  personal  injury.  Directed  verdict 
for  the  defendant  in  the  court  below.  Plaintiff  appeals. — 
Affirmed. 

KiUpack  &  Northrop  and  H,  L,  Robertson,  for  appellant. 
Saunders  &  Stuart  and  Carr  dk  Evans,  for  appellee. 

Gaynor,  J. — This  is  an  action  to  recover  damages  for  per- 
sonal injury.  It  is  claimed  that  the  defendant,  while  operat- 
ing a  railway,  had  a  wreck  on  its  road  in  the  city  of  Council 
Bluffs,  near  a  point  where  Sixth  Avenue  crosses  Third  Street ; 
that  in  such  wreck  one  of  the  rails  on  defendant's  line  of  track 
was  thrown  into  a  curved  position  and  held  there  by  the  strain 
of  the  wreckage  upon  it,  and  remained  in  such  curved  posi- 
tion for  some  hours;  that  the  wreck  was  at  a  point  where 
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defendant's  right  of  way  had,  for  many  years,  been  used 
by  pedestrians  as  a  place  for  public  travel,  all  with  the  full 
knowledge  of  the  company;  and  that  the  company  had  full 
knowledge  of  the  condition  in  which  the  rail  was  left  and  its 
danger  to  the  traveling  public ;  that,  in  the  exercise  of  reason- 
able care  for  the  safety  of  persons  generally,  the  defendant 
should  have  known  of  the  danger  in  leaving  the  rail  in  its 
strained,  curved  position;  that,  with  such  knowledge,  it  per- 
mitted the  rail  to  remain  in  such  position  without  guard  or 
any  person  to  keep  the  traveling  public  from  approaching  it; 
that,  while  plaintiff  was  passing  the  rail  in  the  condition  here- 
inbefore described,  it  was  suddenly  relieved  of  its  strain  and 
immediately  sprang  with  great  violence  from  said  curved  posi- 
tion to  a  straight  line,  and  injured  the  plaintiff.    Defendant 
filed  a  general  denial.  At  the  close  of  the  testimony,  the  court 
sustained  a  motion  to  direct  a  verdict  for  the  defendant  on  the 
ground  that  no  negligence  on  the  part  of  the  defendant  had 
been  shown,  and  that  no  situation  had  been  disclosed  wherein 
the  defendant  could  be  reasonably  held  to  anticipate  danger 
to  anyone.    Thereupon,  the  plaintiff's  petition  was  dismissed, 
and  judgment  entered  against  him  for  costs.    Plaintiff  appeals, 
and  assigns  error  upon  the  action  of  the  court  in  so  holding. 
The  evidence  submitted  is  substantially  as  follows:    At 
about  9:30  in  the  morning  of' the  accident,  on  the  comer  of 
Sixth  Avenue  and  Third  Street,  two  freight  cars  were  wrecked 
and  tipped  over  on  defendant's  line.    The  remainder  of  the 
train,  from  which  the  wrecked  cars  were  thrown,  went  on  and 
left  them.    The  wreck  was  in  plain  sight  of  defendant's  round- 
house, not  more  than  100  yards  therefrom.    The  scene  of  the 
accident  was  about  three  blocks  from  the  Third  Street  school. 
The  wreck  caused  one  of  the  rails  to  curve  upward  and  out- 
ward.    One  of  the  ends  of  the  rail  was  fastened  down  by 
spikes,  and  the  other  end  concealed,  either  in  the  pile  of  wreck- 
age or  under  the  car.    It  had  been  in  that  condition  for  about 
three  hours  before  the  plaintiff  arrived.     Immediately  upon 
plaintiff's  arrival,  he  stopped  by  the  curved  rail.    Two  men 


104  WiLMBS  V.  C.  G.  W.  R.  Co.  [175  Iowa 

came  along  and  put  their  hands  upon  the  rail,  and  it  immedi- 
ately sprang  out  with  great  violence  and  struck  the  plaintiff 
and  injured  him.  Plaintiff,  at  the  time  of  the  accident,  was 
about  11  years  old  and  a  school  boy.  The  injury  occurred 
about  12:30  in  the  afternoon.  During  this  noon  hour,  after 
the  boy  had  had  dinner,  he  left  his  home  to  go  to  school.  He 
went  down  where  the  cars  were  wrecked,  not  having  heard  of 
the  wreck  before.  He  did  not  need  to  go  that  way  to  school. 
There  was  no  railing  or  guard  around  the  wreckage,  and  there 
was  no  one  to  keep  persons  from  approaching  the  wreckage. 
There  is  no  evidence  that  anyone  connected  with  the  company 
knew  of  this  bent  rail.  There  is  evidence  that  for  many  years 
the  public  traveling  on  foot  had  used  defendant's  right  of  way, 
and  that  there  was  a  footpath  that  plaintiff  had  used  prior  to 
this  time,  running  near  the  place  where  this  wreckage  was, 
and  which,  before  that  time,  he  had  used  in  carr3ring  dinner 
to  his  father,  who  worked  at  some  point  beyond  the  place  of 
the  wreck. 

I.    The  plaintiff  bases  his  right  to  recover  on  the  theory 
that  the  wreck,  as  left  by  the  defendant  upon  the  right  of 
way,  was  a  thing  attractive  to  children  of  the  age  of  the  plain- 
tiff and  was  dangerous,  and  should  have  been 
^'  uoSaSfnon-      guarded.    There  is  some  suggestion  in  argu- 
oftlS^isM :       meiit  that  the  plaintiff  had  a  right  to  be  where 

he  was  at  the  time  of  the  injury,  because  he 
had,  previously  to  that  time,  passed  over  the  track  or  path  in 
close  proximity  to  the  place  where  the  wreck  occurred,  in 
carrying  dinner  to  his  father  at  some  point  beyond  the  wreck ; 
that,  because  he  had  used  this  path  for  that  purpose  before, 
he  was  not  a  trespasser  at  the  time  that  he  was  injured,  and 
that  the  company  owed  him  some  duty  to  keep  the  path  so 
used  free  from  dangers  imperiling  the  safety  of  those  who 
were  using  the  path  under  an  implied  license.  But  it  is 
apparent  from  this  record  that  the  plaintiff  was  not,  at  the 
time,  pursuing  any  right  which  he  acquired,  if  he  acquired 
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aiiy  as  licensee;  so  we  give  no  attention  to  this  phase  of  the 
case. 

Plaintiff  relies  and  must  rely  for  his  recovery  upon  what 
is  known  as  the  law  of  dangerous  and  attractive  agencies. 
Appellant  calls  our  attention  to  and  relies  upon  the  doctrine 

so  ably  announced  in  Edgington  v,  BurUng- 

*  t?SiiS^«:*  *^>  C'-  *•  *  ^-  ^-  C'o.,  116  Iowa  410,  and 
ai^cieJf  rail-  c^scs  therein  cited.  In  that  case  are  reviewed 
^^  nearly  all  the  authorities  bearing  upon  the 

question  here  under  consideration,  and  since  the  opinion  was 
filed  it  has  been  uniformly  followed  by  this  court.  In  every 
ease  in  which  the  question  there  determined  has  been  before 
this  court  for  review,  the  doctrine  announced  has  been  fully 
recognized  and  adhered  to.  See  FisKbum  v.  Burlington  &  N. 
B.  Co.,  127  Iowa  483 ;  Brown  v.  Rockwell  City  Canrwng  Co., 
132  Iowa  631 ;  Anderson  v.  Ft  Dodge,  D.  M.  &  8.  R.  Co.,  150 
Iowa  465 ;  Hart  v.  Mason  City  Brick  &  TUe  Co.,  154  Iowa  741 ; 
Askbach  v.  Iowa  Tel.  Co.,  165  Iowa  473.  We  are  fully  per- 
suaded that  the  doctrine  announced  in  that  case  is  not  only 
a  correct  doctrine,  but  one  just  and  humane,  and  fully  in 
line  with  the  best  reasoned  cases  in  other  jurisdictions. 

An  examination  of  the  authorities  shows  a  recognition  and 
application  of  the  following  well  established  rules : 

First.  It  is  the  duty  of  each  member  of  organized  society 
to  use  his  own  property  so  as  not  to  injure,  unnecessarily, 
the  property  or  person  of  another.  It  is  all  expressed  in  the 
doctrine,  so  long  recognized  that  it  has  become  axiomatic :  Sic 
utere  tuo  ut  alienum  non  laedas, — ^no  man  is  at  liberty  under 
the  law,  to  use  his  own  property  so  as  to  endanger  the  prop- 
erty or  person  of  another.  This  doctrine  had  its  origin  and 
growth  in  and  out  of  necessity,  and  the  necessity  for  it  was 
found  in  the  growth  and  development  of  our  social  organiza- 
tion. When  men  came  together  in  social  compact,  it  was  found 
that  the  fullest  enjoyment  of  social  right  and  duty  can  be 
attained  only  when  each  is  required  to  conduct  himself  and 
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manage  and  control  the  property  over  which  he  was  given  the 
individual  right  of  supervision  so  that  the  rights  and  inter- 
ests and  welfare  of  other  members  of  the  social  compact  may 
not  be  interfered  with  or  impaired  unreasonably  or  unneces- 
sarily; that  each  must  exercise  his  own  individual  right  with 
due  regard  for  and  in  recognition  of  the  right  of  others,  to 
the  fullest  enjoyment  of  their  rights  of  person  and  property 
within  the  limits  of  the  social  compact.  This  rule  does  not 
impinge  upon  nor  impair  the  right  of  the  individual  to  the 
exclusive  enjoyment  of  his  own  property,  unmolested  and 
undisturbed  by  others.  But,  in  the  exercise  of  this  right, 
an  obligation,  under  the  law,  rests  upon  him  as  a  member 
of  the  social  compact,  to  exercise  his  rights  in  a  manner  that 
may  not  unfairly  and  unreasonably  or  unnecessarily  imperil 
the  safety  or  welfare  of  another.  Every  right  given  to  the 
individual  in  a  social  compact  is  given  and  held  under  this 
restriction. 

In  the  management  and  control  of  property,  the  owner 
has  a  right  to  determine  for  himself  the  use  to  which  it  shall 
be  put,  and  the  condition  in  which  it  will  be  maintained,  pro- 
vided he  does  not  violate  this  fundamental  doctrine.  To  this 
end,  he  is  required,  as  a  member  of  the  social  compact,  to 
exercise  reasonable  care  in  the  discharge  of  this  duty.  When 
this  duty  is  discharged  his  obligation  is  discharged,  and  beyond 
this  he  assumes  no  liability,  no  matter  what  happens.  In 
any  particular  case,  the  question  involved  is:  Has  the  party 
discharged  this  obligation,  or  has  he  failed  to  discharge  it? 
Having  discharged  his  obligation,  he  has  not  failed  in  any 
duty  that  he  owes  to  others ;  but,  failing  to  discharge  it,  he  is 
held  responsible  as  for  negligence. 

Negligence  always  presupposes  a  duty  and  a  failure  to 
discharge  that  duty.  Therefore,  before  we  can  fix  liability 
for  the  doing  of,  or  the  failure  to  do,  a  particular  act,  we 
must  first  ascertain  whether  or  not,  under  the  law,  it  was  the 
duty  of  the  party  to  do  the  thing  charged,  or  not  to  do  the 
thing  charged.    As  said  before,  everyone  has  an  absolute  right 
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to  the  exclusive  possession,  management  and  control  of  his 
own  property.    He  owes  no  active  duty  in  this  to  one  who 
wrongfully  comes  upon  his  property ;  one  who  is  a  mere  tres- 
passer.   If  one  enters  upon  the  property  of  another  unbidden, 
he  violates  the  right  of  the  other  to  the  exclusive  possession 
and  control  of  his  own  property.    He  becomes  a  mere  tres- 
passer upon  the  rights  and  domain  of  the  other,  and  assumes 
all  the  risks  incident  to  such  trespass ;  and  he  must  be  held  to 
have  assumed  all  the  dangers  which  he  encounters  in  such 
wrongful  proceeding.    Having  violated  the  right  of  the  other 
to  the  exclusive  possession  and  enjoyment  of  his  property,  he 
cannot  be  heard  to  say  that,  in  violating  that  right,  he  encoun- 
tered hidden  dangers  which  resulted  in  his  injury.    Thus  it  is 
held  that  one  who,  without   authority,  without  license  or 
permission,  **oflSciously  or  needlessly*'  interferes  or  meddles 
with  the  property  of  another  to  which  he  has  no  legal  right, 
has  no  complaint  if  he  is  thereby  injured.    One  who  enters 
upon  the  property  of  another  can  only  complain  of  the  manner 
in  which  another  maintains  his  property  when  he  is  able  to 
show  that  he  is  rightfully  upon  the  other's  property  by  invi- 
tation or  otherwise.    This  invitation  need  not  be  expressed. 
It  may  be  implied  from  the  relationship  or  the  conduct  of  the 
parties.    The  invitation  may  be  found  in  the  conduct  of  the 
party,  in  the  use  of  his  property,  and  in  the  manner  in  which 
it  is  maintained.    As  said  in  the  Edgington  case : 

**If,  however,  the  owner  take  away  the  fence,  throwing 
his  lot  open  in  unused  and  unimproved  condition,  leaving  the 
public  to  swarm  over  and  across  it,  and  children  to  play 
upon  it,  he  cannot  be  held  innocent  of  wrong  if  by  his  act  the 
semi-public  use  of  his  property  is  made  hazardous  to  human 
life,  and  he  fails  to  take  reasonable  precaution  against  the. 
danger  thus  occasioned." 

The  duty  to  maintain  it  in  a  safe  condition  is  measured 
by  the  use  to  which  the  property  is  put,  and  the  danger  to 
others  which  ma^  be  reasonably  anticipated  to  result  from 
the  condition  in  which  it  is  kept.    No  one  questions  ''the  rules 
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which  assure  to  a  person  dominion  over  his  own  property  and 
deny  protection  to  the  trespasser  in  his  wrongdoing."  These 
are  of  the  most  ancient  origin,  and  are  just.  But,  however 
exclusive  the  right  of  the  owner  of  property,  real  or  personal, 
to  deal  with  it  as  he  likes,  yet  his  dealing  is  always  subject 
to  the  Latin  maxim  hereinbefore  set  out. 

In  every  case  of  the  kind  that  we  are  dealing  with  now, 
in  80  far  as  the. conduct  of  the  party  is  involved,  the  question 
is :  Did  he  violate  any  duty  that  he  owed  to  the  general  public 
or  to  particular  individuals,  in  the  manner  in  which  he  man- 
aged, controlled,  or  left  his  property  touching  which  he  is 
charged  with  negligence  1  The  relationship  of  men  to  property 
and  to  each  other  is  so  multifarious,  so  varied,  that  even  the 
best  pronounced  general  rule  for  their  government  is  found 
to  involve  much  difficulty  in  its  application. 

II.  We  gather  further  from  the  cases  heretofore  refer- 
red to  that,  if  one  maintains  upon  his  place  a  dangerous  place 
or  instrumentality,  and,  without  warning  against  such  dangers, 
invites  another  to  come  while  the  place  or  instrumentality 
remains  exposed  or  unguarded,  without  warning  or  protect- 
ing him  against  such  danger,  he  is  liable  to  the  one  so  invited, 
if,  without  fault  on  his  part,  he  receives  injuries  therefrom. 
We  gather  the  converse  of  this  proposition  that,  if  one  wrong- 
fully, without  leave  or  license,  unbidden,  enters  upon  the 
premises  of  another  upon  which  there  is  a  dangerous  place  or 
instrumentality,  he  assumes  all  the  hazards  of  the  place — 
this  upon  the  theory  that  he  is  a  trespasser  upon  the  property 
and  rights  of  the  other,  and  the  other  owes  him  no  duty  except 
not  to  actively  or  willfully  inflict  the  injury  upon  him. 

This  brings  us  to  the  question.  What  constitutes  an  invi- 
tation t  These  authorities  hold  that  one  who  maintains  upon 
his  place,  and  permits  to  remain  exposed,  something  dangerous 
when  approached  or  used,  and  of  such  an  attractive  character 
that  he  knows,  or,  as  a  reasonably  prudent  man  should  know, 
it  will  invite  the  attention  of  children  and  draw  them  to  it, 
because  of  their  sportive  and  playful  natures,  he  impliedly 
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invites  them  to  come ;  that,  in  exposing  such  an  instrumental- 
ity, with  the  knowledge  that  it  will  attract  children,  he 
occupies  the  same  position  when  they  come  as  if  he  had  beck- 
oned to  them  and  they  followed.  We  are  not  here  discuss- 
ing the  question  of  contributory  negligence  on  the  part  of  the 
ehildr  We  will  assume  the  child  too  young  to  be  chargeable 
with  negligence.  We  are  not  dealing  with  a  trespassing  child ; 
for  no  one  is  a  trespasser  who  comes  by  invitation  of  the 
owner.  All  the  cases  of  attractive  nuisance  seem  to  rest  upon 
the  thought  that  exposing  anything  of  a  character  that  appeals 
to  children's  nature,  and,  by  appealing,  draws  them  to  it, 
is,  in  its  very  nature,  an  implied  invitation  to  them  to  come. 
It  is  not  material  in  an  inquiry  of  this  kind  whether  the  chil- 
dren had  been  accustomed  to  come  or  not;  whether  it  had 
remained  a  long  time  or  a  short  time.  The  question  is :  Did 
the  party  charged  expose  to  the  public  a  thing  of  such  an 
attractive  nature  that,  as  a  reasonably  prudent  man,  he  should 
have  known  that  it  would  draw  children  to  it,  and,  having 
drawn  them  there,  they  were  likely  to  be  injured  from  the 
character  of  the  instrumentality  t 

These  cases  of  attractive  nuisance  deal  only  with  children 
who  are  not  suiBciently  mature  and  discreet  to  have  legal 
capacity  to  assume  a  risk.  If  one  is  of  mature  age,  or  of  sufS- 
cient  age  to  know  and  appreciate  the  danger  that  attended  his 
act,  even  though  attracted  by  the  instrumentality,  he  cannot 
complain  if  he  is  injured.  He  cannot  go  into  a  place  the 
danger  of  which  he  appreciated  and  understands,  even  though 
attracted  to  it,  and  recover  if  he  is  injured. 

The  material  facts  of  the  instant  case  are  that  two  freight 
cars  were  wrecked  and  tipped  over  on  defendant's  line.  The 
wreck  caused  one  of  the  rails  to  curve  upward  and  outward, 
one  end  of  the  rail  being  fastened  by  spikes,  and  the  other 
concealed  either  in  the  pile  of  wreckage  or  under  the  car. 
This  condition  had  remained  about  three  hours  before  plain- 
tiff's arrival.  Plaintiff  heard  of  the  wreck  and  came  down 
out  of  curiosity  to  view  it    The  only  purpose  that  he  had  in 
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coming  there  was  to  view  the  wreck.  When  he  arrived,  he 
stopped  by  the  curved  rail.  Two  men  came  along  and  put 
their  hands  upon  the  rail,  and  it  immediately  sprang  out  with 
great  violence  and  struck  the  plaintiff  and  injured  him.  What 
these  men  did  when  they  placed  their  hands  upon  the  rail 
does  not  appear.  The  fact  disclosed  is  simply  that  they  placed 
their  hands  upon  it  and  that  immediately  it  sprang  out. 
Plaintiff,  at  the  time,  was  11  years  of  age  and  a  schoolboy. 
The  injury  occurred  at  about  12:30  P.  M.,  during  the  noon 
hour.  After  dinner,  he  left  his  home  to  go  to  school.  This 
wreckage  was  not  in  the  line  of  travel  to  reach  the  school.  He 
therefore  did  not  need  to  come  this  way  to  reach  the  school. 
The  wreck  was  about  three  blocks  from  the  school.  There 
was  no  railing  or  guard  around  the  wreck,  and  no  one  there 
to  keep  persons  from  approaching  the  wreck.  There  is  no  evi- 
dence that  anyone  connected  with  the  company  knew  of  this 
bent  rail.  There  is  evidence  that,  for  many  years,  the  public 
traveling  on  foot  had  made  a  beaten  pathway  by  the  place 
where  this  wreck  was  lying;  that  plaintiff  had,  prior  to  this 
time,  used  this  path  in  carrying  dinner  to  his  father  at  some 
point  beyond,  not  disclosed ;  that  he  was  not  using  the  path  at 
this  time  for  the  purpose  of  travel ;  that  he  had  come  to  the 
wreckage  out  of  curiosity  alone,  and  for  the  purpose  of  view- 
ing it.  We  are  asked,  under  this  record,  to  say  that  the  defend- 
ant knowingly  permitted  a  dangerous  instrumentality  to  be 
or  remain  upon  its  right  of  way ;  that  the  thing  was,  as  left, 
in  and  of  itself,  of  such  an  attractive  character  that  it  would 
appeal  to  the  sportive  and  playful  instincts  of  children,  and 
draw  them  to  it ;  that  the  defendant,  as  a  reasonably  prudent 
person,  knew  or  should  have  known  this,  and  that,  upon  their 
coming,  their  safety  would  be  imperiled.  It  is  the  law  that, 
if  one  is  a  trespasser  upon  the  property  of  another,  the  owner 
owes  him  no  duty  until  he  is  discovered  there  and  in  a  place 
of  peril.  Then  his  duty  to  him  begins,  and  this  duty  is  to 
exercise  reasonable  care,  after  discovering  him,  not  to  inflict 
Injury  upon  him.  Even  an  infant  upon  the  premises  of  another 
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as  a  mere  trespasser,  without  leave  or  license  or  invitation, 
without  the  knowledge  of  the  owner,  cannot  complain  of 
injuries  received  while  there,  unless  the  injuries  can  be  traced 
to  some  active  negligence  on  the  part  of  the  owner  of  the 
property  after  discovering  his  presence.  See  Burner  v.  Hig- 
man  &  Skinner  Co,,  127  Iowa  580,  in  which  it  is  said : 

**  Neither  the  owner  nor  the  occupant  of  property  is  bound 
to  keep  it  in  such  condition  as  that  no  one  may  be  injured 
thereby.  Liability  is  predicated  only  on  failure  upon  the  part 
of  the  party  charged,  to  perform  some  duty  which  he  owes 
to  the  one  who  is  injured.  If  one,  therefore,  goes  upon 
premises  without  invitation,  express  or  implied,  the  owner  or 
occupant  thereof  is  under  no  duty  to  look  out  for  his  safety; 
and,  if  he  is  injured  while  there  without  lawful  right,  or  as 
a  bare  licensee,  no  recovery  can  be  had" — citing  Thompson  on 
Negligence,  Sees.  946,  1075. 

The  general  rule  also  is  that  a  bare  license  to  use  the 
premises  of  another,  for  the  sole  purpose  and  benefit  of  the 
licensee,  imposes  no  obligation  upon  the  owner  to  keep  the 
premises  in  a  safe  condition  for  the  use  of  such  licensee.  He 
takes  it  as  he  finds  it^  and,  if  injured  by  conditions  there 
existing  at  the  time  that  he  assumed  to  exercise  his  license, 
he  cannot  complain.  See,  also,  Brown  v,  Rockwell  City  Can- 
fling  Co,,  132  Iowa  631.  In  this  last  case  it  is  said,  speaking 
of  the  plaintiff: 

''There  was  no  invitation  to  him  to  be  in  the  annex  for 
the  purpose  of  husking  com,  for  there  was  no  com  there  to 
husk.  It  is  unquestioned  that  he  and  the  other  boys  were 
there  out  of  idle  curiosity,  and,  while  their  presence  there  may 
not  be  necessarily  imputed  to  them  as  a  fault,  it  did  not  impose 
on  the  defendant  any  particular  duty  to  look  out  for  their 
safety,  in  the  absence  of  reasonable  knowledge  or  anticipation 
that  their  safety  would  be  imperiled  by  the  maintenance  and 
operation  of  its  machinery.  We  find  nothing  in  the  record  to 
indicate  that  the  superintendent  of  the  defendant,  or  that  Har- 
rison, the   representative  of   the   Globe   Company,   or  the 
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employees  assisting  in  the  installation  of  the  machinery,  had 
any  knowledge  that  the  boys  were  playing  about  the  machinery 
or  doing  any  acts  with  reference  to  it  which  involved  them 
in  any  peril.  The  boys  were,  as  already  suggested,  in  the 
building,  not  in  pursuance  of  any  implied  invitation,  but  for 
their  own  purposes,  and  no  duty  arose  with  reference  to  them 
until  the  employees  of  defendant  had  some  reason  to  anticipate 
that  they  would  be  endangered  by  the  operation  of  the 
machinery.  In  determining  this  question,  it  is  entirely  imma- 
terial to  consider  whether  the  boys  were  sui  juris  or  not,  for 
the  inquiry  is  not  as  to  the  ability  and  capacity  of  the  tres- 
passer, but  rather  the  duty  of  the  one  who  is  charged  with  the 
negligent  acts." 

In  Thomas  v.  Chicago,  M.  &  St.  P.  £.  Co.,  93  Iowa  248, 
the  person  alleged  to  be  injured  was  a  boy  about  three  years 
and  ten  months  old.  He  was  playing  upon  an  open,  uncov- 
ered bridge,  located  on  defendant's  main  line  road.  The  child 
went  upon  the  track  and  the  bridge  and  was  in  plain  sight  of 
the  station  and  at  all  points  along  the  road  leading  from  the 
station  to  the  place  of  the  accident.  The  defendant's 
employees,  with  knowledge  that  children  were  upon  the  track, 
started  the  train,  the  engine  running  backward  and  with  a 
pilot  attached.    In  disposing  of  the  case,  the  court  said : 

'*If  they  were  trespassers  (meaning  the  children),  then 
the  company  owed  them  no  duty  until  its  employees  actually 
saw  them  upon  the  track,  and  in  a  place  of  danger.  Then, 
and  not  till  then,  did  any  active  duty,  on  the  part  of  defend- 
ant's employees  commence.  It  has  long  been  the  established 
rule  in  this  state  that  a  railroad  company  is  not  required  to 
keep  a  lookout  for  trespassers,  and  that  it  is  not  negligent  in 
failing  to  discover  them  upon  its  track.  This  is  an  undoubted 
rule,  sustained  by  an  unbroken  line  of  authorities." 

The  court  further  said: 

''There  is  no  question  of  contributory  negligence  on  the 
part  of  the  child  in  this  case.  The  infant  was  of  such  tender 
years  that  it  was  not  stii  juris,  and    ...    as  a  matter  of 
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law,  it  should  be  held  it  was  not  guilty  of  contributory  negli- 
gence in  going  upon  the  tracks  ...  In  determining  this 
question  of  duty,  it  is  entirely  immaterial  whether  the  tres- 
passer is  sui  juris  or  not,  for  the  inquiry  is  not  as  to  the  ability 
or  capacity  of  the  trespasser,  but  rather  the  duty  of  the  one 
who  is  charged  with  the  negligent  acts.  For  this  reason,  the 
better  considered  cases  hold  that  it  is  entirely  immaterial  that 
the  trespasser  is  an  infant,  idiot  or  limatic,  in  determining 
whether  he  was  a  trespasser." 
The  court  further  said: 

**In  order  that  we  may  not  be  misunderstood,  it  is  per- 
haps well  to  say  that  there  is  an  apparent  exception  to  the 
general  rule  above  stated  in  what  are  known  as  the  'turntable 
eases,  *  but  we  think  the  exception  is  not,  in  fact,  an  exception, 
but  rather  an  extension  of  the  principle  to  cover  a  different 
state  of  facts.  In  the  turntable  and  other  like  cases,  the 
defendants  are  held  liable  because  the  nature  of  the  machine 
or  agency  which  caused  the  injury,  was  such  as  was  well 
calculated — was  of  such  a  nature,  and  left  in  such  a  position, 
as  that  it  was  likely — ^to  attract  children.  The  temptation 
thus  presented  to  children  is,  in  the  cases  just  referred  to, 
made  to  take  the  place  of  an  express  invitation  to  an  adult, 
and  with  much  reason." 

In  Weiidt  V.  Itic.  Town  of  Akron,  161  Iowa  338,  particular 
point  at  page  345,  this  rule  is  recognized.    It  is  said : 

''The  general  rule  doubtless  is  that  an  owner  of  premises 
owes  to  a  licensee  no  duty  as  to  the  condition  of  such  premises, 
save  that  he  should  not  knowingly  let  him  run  upon  a  hidden 
peril,  or  wantonly  cause  him  harm" — citing  Owynn  v.  Duf- 
fidd,  66  Iowa  708,  713 ;  Thomas  v.  Chicago,  M.  &  Si.  P.  B.  Co., 
93  Iowa  248 ;  Connell  v.  Keokuk  Electric  R.  Co.,  131  Iowa  622 ; 
Brawn  v.  Rockwell  City  Canning  Co.,  132  Iowa  632,  637; 
Anderson  v.  Ft.  Dodge,  D.  M.  &  8.  R.  Co.,  150  Iowa  465,  and 
in  that  case  it  is  said:  "These  cases  involve  the  question  as 
to  the  use  of  dangerous  premises  and  whether  the  persons 
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injured  thereon  were  trespassers,  bare  licensees,  or  licensees 
by  invitation.  In  the  ConneU  case,  a  boy  was  injured  by  an 
electric  wire,  and  the  court  instructed  the  jury  that  if  the  place 
where  the  plaintiff  was  injured  was  resorted  to  by  persons 
generally,  of  which  the  defendant  had  knowledge,  then  it 
was  the  duty  of  defendant  to  exercise  ordinary  care  to  pre- 
vent danger,  and  a  failure  to  exercise  such  care  would  con- 
stitute n^ligence.  This  is  on  the  theory  that  plaintiff  was 
more  than  a  bare  licensee." 

See  Herzog  v.  HemphUl,  (Cal.)  93  Pac.  899. 

These  rules,  however,  are  subject  to  the  modification  that, 
in  case  of  an  infant, — one  of  tender  years  and  not  capable  of 
using  judgment  and  discretion, — one  may  be  liable  if  he 
exposes  upon  his  premises,  at  a  place  where  he  knows  chil- 
dren are  in  the  habit  of  congregating  and  playing,  a  danger- 
ous instrumentality  or  pitfall.  This  rests  on  the  thought  that, 
with  the  knowledge  of  the  fact  that  children  are  congregat- 
ing there  and  engaged  in  playing,  connected  with  the  further 
fact  that  they  are  too  young  to  have  judgment  and  discretion 
and  appreciate  dangers  even  when  exposed,  he  is  guilty  of  a 
culpable  wrong  in  allowing  the  things  to  exist  in  such  proxim- 
ity to  the  playground.  All  reasonably  thoughtful  and  prudent 
men  know,  or  must  know,  that  children  are  liable  to  be  injured 
by  instrumentalities  or  places  so  left.  The  bare  license  doc- 
trine does  not  always  apply  to  infants.  This  exception,  how- 
ever, does  not  apply  to  the  case  at  bar;  for  there  is  no  evi- 
dence here  that  the  children  were  in  the  habit  of  playing  in 
the  vicinity  bf  this  wreck,  or  of  congregating  there,  or  that 
defendant  had  any  notice  or  knowledge  of  any  such  condition 
as  would  bring  it  within  the  rule. 

There  is  no  actionable  negligence  involved  in  the  wreck- 
ing of  this  train,  nor  in  the  tearing  up  of  the  track,  nor  the 
the  bending  of  the  rail.  These,  so  far  as  the  record  discloses, 
were  the  result  of  unavoidable  casualty.  But  whether  the 
wrecking  of  the  train  was  the  result  of  carelessness  or  negli- 
gence on  the  part  of  the  defendant  company  is  wholly  immate- 
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rial,  for  the  reason  that,  in  the  wrecking  of  the  train,  it  vio- 
lated no  duty  that  it  owed  to  the  plaintiff  or  to  the  public. 
The  gravamen  of  the  complaint  is  that,  after  the  train  had 
been  wrecked  and  these  two  cars  thrown  from  the  track,  and 
the  rail  bent  in  the  position  in  which  it  was  found,  the  defend- 
ant was  guilty  of  actionable  negligence  in  permitting  it  to 
remain  so,  unguarded  and  unprotected.  These  were  ordinary 
box  cars  thrown  from  the  track  upon  defendant's  right  of 
way  and  left  there.  There  is  no  complaint,  nor  is  there  any 
evidence,  that  these  cars,  in  and  of  themselves,  as  left  there 
upon  the  right  of  way,  were  left  in  any  position  to  suggest 
peril  to  anyone  who  approached  them,  or  passed  along  the 
path  in  the  vicinity  of  them.  There  is  nothing  to  indicate  that 
the  position  of  the  cars  suggested  any  necessity  for  a  railing 
or  guard  to  protect  the  public  or  anyone  passing  in  this  path 
from  injury.  The  only  complaint  is  that  one  of  the  rails  of 
the  track  had  been  bent  in  the  wreck  so  as  to  extend  upward 
and  outward ;  one  end  fastened  by  spikes  to  the  ties,  and  the 
other  end  concealed  under  the  cars  or  wreckage.  There  is  no 
evidence  that  anyone  in  the  employ  of  the  company  knew  of 
this  bent  rail,  nor  was  there  anything  shown  which  would  sug- 
gest, from  the  nature  of  the  wreck,  that  they  should  have 
known  of  the  existence  of  this  bent  rail,  or  that  the  condition 
in  which  it  was  left  involved  danger.  In  fact,  the  record  dis- 
closes that  the  rail  had  remained  in  the  position  in  which  it 
originally  was  for  three  hours  before  the  accident;  that  it 
remained  in  that  condition  unchanged,  until  some  parties, 
whose  names  are  not  disclosed,  came  along  and  interfered  with 
it.  The  record  is  that  two  men  came  along  and  put  their  hands 
upon  it.  What  they  did  when  they  put  their  hands  upon  it,  is 
not  disclosed,  but  it  is  apparent  that  it  was  loosened  and 
sprang  from  its  fastening  and  injured  the  boy. 

There  was  nothing  in  this  wreck  and  in  the  condition  in 
which  it  was  left  that  brings  it  within  the  rule  of  attractive 
agencies  likely  to  draw  to  it  children  for  the  purpose  of  play, 
or  that  would  appeal  to  the  spoirtive  and  playful  nature  of  a 
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child.  So  far  as  this  wreck  was  concerned,  so  far  as  any 
knowledge  of  it  is  traced  to  the  defendant,  it  was  an  inani- 
mate piece  of  matter,  thrown  in  a  pile  upon  defendant's  right 
of  way,  with  none  of  the  characteristics  of  the  toy,  and  was  on 
defendant's  own  premises.  No  childish  instincts  were  called 
into  life  by  its  presence.  The  instinct  of  curiosity  is  an  instinct 
in  all  human  beings,  whether  mature  or  immature.  There  was 
nothing  to  suggest  danger  to  one  who  came  to  the  place  of  the 
wreck ;  and,  if  it  could  be  said  that  there  was,  it  is  not  shown  to 
have  come  to  the  knowledge  of  the  defendant  company.  It  was 
not  placed  there  by  the  defendant  for  its  purposes,  nor  can 
any  actionable  wrong  be  imputed  to  the  defendant  for  its 
being  there.  The  whole  doctrine  of  attractive  nuisance  seems 
to  rest  upon  the  thought  that  the  defendant  is  liable  if  he 
knowingly  places  in  an  exposed  position,  and  at  a  place  where 
children  are  likely  to  congregate,  a  dangerous  instrumentality ; 
and  this  liability  rests  on  the  further  thought  that  he  is  bound 
to  know,  appreciate  and  understand  the  natural  instincts  of 
the  child  to  play,  and  that  it  will  be  attracted  by  such  agencies 
and  drawn  to  it  by  this  subtle  influence.  Therefore,  when  he 
sets  in  active  motion  these  childish  instincts,  he  is  bound  in  law 
to  guard  the  child  against  injury  which  may  come  to  it  in 
following  the  promptings  of  its  childish  nature.  Thus,  if  the 
child  is  attracted  across  the  boundary  of  defendant's  line  by 
a  dangerous  and  attractive  thing  placed,  kept  or  maintained 
upon  his  premises,  he  owes  a  legal  duty  to  the  child  to  guard 
it  against  injury  therefrom ;  since,  by  so  placing  and  leaving 
it,  he  invites  the  child  to  come.  His  liability  rests  upon  the 
thought  that  he  has  exposed  a  thing  of  danger  in  an  open 
place  accessible  to  a  child.  He  has  clothed  it  in  attractive 
garments  which  appeal  to  the  childish  mind.  He  is  charged 
with  liability  because  of  the  imputed  knowledge  of  the  habits 
of  children  to  use  a  thing  so  temptingly  presented  as  a  play- 
thing, and  he  is  liable  because  he  has  invited  the  child,  by  his 
conduct,  to  amuse  itself  with  the  thing  left  so  dangerously 
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exposed.  This  is  the  basis  of  the  claim  upon  which  the  defend- 
ant is  charged  with  liability  as  for  negligence  in  a  suit  for 
injuring  a  child,  where,  if  the  person  injured  had  been  an 
adult,  no  liability  would  attach. 

We  do  not  mean  to  depart  from  the  rule  in  which  it  is 
held  that  liability  attaches  where  a  party  leaves  upon  his  own 
premises  a  thing  of  danger,  when  he  knows  that  children  are 
accustomed  to  come  upon  his  place  for  the  purpose  of  play, 
even  though  not  attracted  by  any  instrumentality  placed  there 
by  him.  That  presents  another  phase  of  the  law,  which  is 
well  recognized.  We  are  dealing  now  with  the  liability  which 
is  found  to  rest  upon  what  is  known  as  the  law  of  attractive 
agencies.  The  law  clearly  distinguishes  between  children  too 
yomig  to  have  judgment  and  discretion,  and  those  who  are 
old  enough  to  exercise  their  faculties.  In  all  cases,  even  of 
trespass,  the  tender  years  of  the  child  are  subjects  for  con- 
sideration, both  when  we  consider  the  conduct  of  the  child 
and  the  cause  from  which  the  injury  arose. 

In  all  cases,  the  law  is  careful  for  the  safety  of  human 
life,  and  to  protect  children  of  tender  years  from  injury.  But 
the  extent  of  this  solicitude  does  not  remove  the  protection 
of  the  law  from  others.  Even  entertaining  the  highest  consid- 
eration for  the  safety  of  the  child,  and  imposing  upon  others 
the  duty  to  exercise  care  for  its  protection,  we  cannot  over- 
look the  fact  that  the  defendant  in  this  case  is  not  shown  to 
have  been  guilty  of  any  actionable  wrong  in  what  it  did,  and, 
though  the  action  is  a  sad  one,  we  cannot  hold  the  defendant 
liable,  without  proof  of  actionable  wrong  on  its  part.  The 
showing  here  did  not  impose  upon  the  defendant  a  duty  to 
guard  this  wreck,  and  there  is  nothing  in  the  wreck  itself 
that  any  ordinary  mind  could  conceive  to  be  attractive,  or 
an  invitation  to  children  to  come  and  play.  There  is  noth- 
ing in  it  which  could  serve  as  an  invitation  to  this  boy  to  come 
and  use  it  for  any  childish  reason.  It  is  not  shown  that  the 
eompany  had  any  knowledge  that  it  was  in  the  least  dangerous, 
even  to  a  child  invited  there.    It  had  remained  but  a  few  hours. 
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The  child  came  as  an  idle  spectator,  prompted  by  the  curi- 
osity that  led  others  there  to  view  the  wreck. 

We  find  nothing  upon  which  to  rest  liability,  and  in  this 
conclusion  we  rest  our  holding  that  the  case  ought  to  be  and 
is — Affirmed. 

Ladd,  Peeston  and  Saunger,  JJ.,  concur. 


In  re  Estate  of  Edward  A.  Oldfield,  Deceased. 

Nancy  Bowie,  Appellee,  v.  Wm.  Trowbridge,  Executor, 

Appellant. 

TRIAL:    Instmctloiuh— AppUcabillty  to  Pleading— Pleading  Expt— 

1  Ckmtract — ^Recoyering  on  Implied  One.  In  an  action  to  recover 
against  the  estate  of  a  decedent  on  an  express  cowtraot  for  services, 
an  instruction  that  '^  direct  evidence  of  such  agreement  is  not 
necessary  if,  from  all  the  facts  and  circumstances  appearing  in 
evidence  in  the  case,  you  can  find  by  a  preponderance  of  the  evi- 
dence that  there  must  have  been  such  an  agreement,''  is  not 
subject  to  the  vice  of  allowing  a  recovery  on  an  implied  agree- 
ment, especially  when  the  jury  was  otherwise  told  that  dainmnt 
must  recover,  if  at  all,  on  proof  of  an  express  agreement. 

ESSCUTOBS  AND  ADBONISTBATOBS:    OlainiB— Services  as  Mem« 

2  bar  of  Family— Instractions—Assiimption  of  Facts.  In  an  action 
to  recover  against  the  estate  of  a  decedent  on  an  express  contract 
for  services,  which  contract  was  denied,  instructions  reviewed, 
and  held  (a)  not  to  assume  that  the  record  showed  evidence  of 
such  express  agreement,  and  (b)  to  properly  present  defendant's 
claim  that  the  home,  food  and  clothing  furnished  claimant  by 
decedent  fully  compensated  her  for  all  services  rendered,  and  that 
the  agreement  contemplated  that  one  should  be  in  satisfaction  of 
the  other. 

UMITATION  OF  AOTIONB:     Ouient  Aoconnt— Services  for  De- 

3  cedents.  Claims  for  services  rendered  for  decedent,  and  con- 
tinuously during  a  series  of  years,  accrue  on  the  date  of  the  last 
item  of  the  account.     (Sec.  3449,  Code,  1897.) 

ItABBIAOE:    Breadi  of  Promise — Sabsequent  Incnrable  Disease — 

4  Effect.  One  may,  without  rendering  himself  liable  in  damagetiy 
refuse  to  consummate  a  contract  of  marriage  when,  at  the  time 
the  contract  is  entered  into,  but  unbeknown  to  him,  he  was  af- 
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flieted  with  a  fatal  and  incurable  malady,  of  such  nature  that 
marriage  would,  to  a  reasonable  certainty,  aggravate  it  and  has- 
ten his  death,  and  thereby  defeat  all  consideration  for  the  contract 
to  mariy.    So  held  where  the  disease  was  pernicious  anemia. 

Evans,  C.  J.,  and  Salingeb,  J.,  dissent. 

PLEADING:    Amendmenta— Amendments  After  Seversal^DiflcretlAn 
5   of  Oonit.    Amendments  raising  "new  issues  may  be  allowed,  even 
after  a  reversal  on  appeal. 

Appeal  from  Carroll  District  Court, — M.  E.  Hutchison, 

Judge. 

Thursday,  Mabch  23,  1916, 

Action  for  damages  for  breach  of  promise  of  marriage, 
and  for  services  rendered  decedent  during  his  lifetime.  Both 
parties  appeal. — Affirmed  on  both  appeals. 

Chas,  C.  Helmer,  for  appellant. 

Brown  McCrary,  for  appellee. 

Gaynob,  J. — I.  The  controversy  in  this  suit  is  based  on 
two  claims,  filed  against  the  estate  of  Edward  A.  Oldfield, 
deceased.  The  plaintiff  states  her  causes  of  action  in  two 
counts.  In  the  first  count  of  her  petition,  she  seeks  to  recover 
damages  for  a  breach  of  promise  of  marriage.  In  the  second 
count,  she  seeks  to  recover  for  person^  services  rendered  by 
her  to  decedent  during  his  lifetime.  It  appears  that  Edward 
A.  Oldfield  died  on'  December  2,  1910,  testate ;  that  his  will 
was  duly  admitted  to  probate,  and  Wm.  Trowbridge,  defend- 
ant herein,  was  appointed  executor  of  the  will.  On  the  11th 
day  of  January,  1911,  the  appellee  (plaintiff)  filed  a  claim 
against  the  estate,  wherein  she  asks  $10,000  on  account  of  a 
breach  of  promise  of  marriage  which  she  alleges  was  made 
between  her  and  the  decedent.  In  the  second  count,  she  claims 
$3,975  for  services  rendered  by  her  for  decedent  from  Sep- 
tember 14,  1893,  to  September  2,  1910.  To  the  first  count  of 
plaintiff's  petition,  based  on  an  alleged  promise  of  marriage 
the  defendant  interposed  the  following  defenses :    First,  that 
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any  agreement  of  marriage  entered  into  was,  by  mutual  con- 
sent of  the  parties,  postponed  and  deferred  from  time  to  time 
up  to  the  death  of  Edward  A.  Oldfield ;  that  consummation  of 
the  agreement  was  prevented  by  said  death;  second,  that,  at 
the  time  the  alleged  breach  of  promise  occurred,  if  any,  the 
said  Edward  A.  Oldfield  was  suffering  from  an  incurable  dis- 
ease, known  as  pernicious  anemia,  which  made  it  impractical 
and  impossible  for  him  to  consummate  a  marriage  with  the 
plaintiff;  that  any  marriage  at  that  time  would  have  aggra- 
vated said  disease  and  shortened  his  life;  that  the  incurable 
character  and  disastrous  consequences  of  the  disease  were 
unknown  to  Oldfield  at  the  time  of  the  alleged  promise ;  third, 
defendant  pleads  the  physical  condition  of  Oldfield  in  miti- 
gation of  damages.    To  the  second  count  of  plaintiff's  petition, 
based  on  the  claim  for  services  rendered,  the  defendant  pleads : 
first,  that  all  of  said  claims  and  demands  which  accrued  prior 
to  five  years  before  the  filing  of  the  claim  are  barred  by  the 
statute  of  limitations ;  second,  that,  during  the  time  claimed  for 
services  rendered,  the  plaintiff  was  a  member  of  decedent's 
family,  receiving  support  therein  as  a  member  of  the  family ; 
that,  during  all  the  time  that  plaintiff  and  her  five  children  re- 
sided with  Oldfield,  she  and  they  were  furnished  with  food, 
clothing  and  other  necessaries  of  life  in  decedent's  family;  that 
Oldfield  received  no  pay  therefor  except  from  the  services  ren- 
dered by  the  plaintiff  and  her  children;  that  the  necessaries 
furnished  were  at  least  of  the  value  of  the  services  performed ; 
and  that  she  was  fully  compensated  therefor  by  such  support 
and  maintenance;  that,  at  the  time  plaintiff  resided  in  the 
family  of  Edward  A.  Oldfield,  the  defendant  avers  that  the 
said  Oldfield  believed  that  the  services  rendered  by  the  plain- 
tiff during  such  time  were  gratuitous,  and  were  rendered  by 
the  plaintiff  and  received  by  Oldfield  without  the  expectation 
on  the  part  of  either  that  payment  should  be  made  therefor. 
In  addition  to  the  foregoing  defenses,  the  defendant  pleads  a 
general  denial  as  to  all  matters  alleged  by  the  plaintiff  in  her 
respective  claims. 
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Upon  the  issue  thus  tendered,  the  cause  was  tried  to  a 
jury,  and  a  general  verdict  returned  for  the  plaintiff  for 
$3^164.  Hie  jury  found,  however,  specially  that  the  plain- 
tiff was  not  entitled  to  recover  on  the  first  count  of  her  peti- 
tion for  the  breach  of  promise  of  marriage.  A  judgment 
having  been  entered  upon  the  verdict,  both  parties  appeal. 
The  defendant,  having  appealed  first,  is  designated  as  appel- 
lant, and  the  plaintiff  as  appellee,  when  referred  to  hereafter 
in  this  opinion. 

As  defendant  first  appealed,  we  will  give  our  attention 
first  to  a  consideration  of  the  claim  based  upon  the  second 
eount  of  the  petition,  upon  which  the  jury  allowed  plaintiff 
to  recover. 

In  this  count  of  her  petition,  she  seeks  to  recover  for 
services  rendered,  and  alleges  that,  in  the  year  1893,  Edward 
Oldfield  lived  on  a  farm  in  Sac  County ;  that,  at  his  instance 
and  request,  and  by  express  agreement,  this  plaintiff  came 
to  his  place  to  work;  that,  in  1894,  she  brought  her  family 
with  her,  consisting  of  five  children;  that  she  continued  to 
work  for  him  from  September,  1893,  to  September,  1910, 
except  when  temporarily  away  on  a  visit;  that  the  reason- 
able value  of  her  services,  during  all  the  time,  was  $5.00  a 
week;  that  her  work  consisted  of  household  duties,  work  and 
labor  in  the  house,  and  manual  labor  upon  the  farm.  The 
plaintifiF  further  alleges  that  payments  were  made  to  her  from 
time  to  time  during  said  period. 

The  first  alleged  error  relied  upon  by  the  defendant  for 
reversal  is  based  on  the  action  of  the  court  in  giving  Instruc- 
tion 25  to  the  jury,  on  its  own  motion.    The  theory  upon  which 

the  error  is  predicated  is  that  the  plaintiff's 
1.  TaiAJLi  In-  petition  seeks  to  recover  for  services  rendered 

atructlonB :  ap- 

g^^f uty  to  under  express  contract,  while  this  instruction, 
pfeSa  «mtract:  ^^  ^®  claimed,  authorizes  her  to  recover  on  an 
ta^SaSS^""      implied  contract. 

A  mere  statement  of  what  the  instructions 
contain  is  ^ufiBcient  to  negative  appellant's  contention.    The 
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court  recognized  the  fact  that  the  plaintiff  predicates  her  right 
to  recover  upon  an  express  agreement,  and  denied  her  right 
to  recover  except  upon  proof  of  such  express  agreement.  The 
court  said : 

' '  The  plaintiff  alleges  that  she  went  to  work  for  decedent 
under  an  express  agreement  that  she  should  do  so.  Direct 
evidence  of  such  agreement  is,  however,  not  necessary,  if,  from 
all  the  facts  and  circumstances  appearing  in  evidence  in  the 
case,  you  can  find  by  a  preponderance  of  the  evidence  that 
there  must  havp  been  such  an  agreement." 

The  court,  in  the  instruction  complained  of,  simply  told 
the  jury  that  the  agreement  alleged  could  be  proven  by  facts 
and  circumstances,  as  well  as  by  direct  evidence.  Many  facts 
about  which  there  is  controversy  are  so  proven.  The  mouths 
of  both  parties  to  this  controversy  were  closed ;  one  by  death, 
and  one  by  operation  of  law.  That  there  was,  or  was  not, 
such  an  agreement  as  she  alleged,  was  a  substantive  fact  to 
be  proven,  as  the  court  says,  by  direct  evidence,  or  by  facts  and 
circumstances  appearing  in  evidence, — not  necessarily  by 
direct  evidence.  If  the  facts  and  circumstances  proven  estab- 
lished in  the  minds  of  the  jury  a  belief  in  the  existence  of  the 
controverted  fact,  then  the  fact  itself  was  proven,  even  though 
there  were  no  direct  evidence  of  its  existence. 

That  a  party  cannot  recover  upon  an  implied  contract 
where  he  pleads  and  relies  upon  an  express  contract,  is  ele- 
mentary. No  rule  is  more  familiar  to  the  profession  than  the 
one  which  requires  a  case  to  be  tried  upon  issues  made  in  the 
pleadings.  No  ultimate  fact,  not  pleaded,  can  be  considered  in 
determining  such  liability. 

This  rule  was  recognized  on  the  former  appeal  of  this 
case,  158  Iowa  98,  100,  in  which  it  was  said : 

''Direct  evidence  of  such  an  agreement  for  employment 
is  not  necessary,  however.  If  from  all  the  facts  and  circum- 
stances appearing  in  the  case  it  can  fairly  be  said  that  there 
must  have  been  such  an  agreement,  it  is  sufficient." 
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In  the  28th  instruction  given  to  the  jury,  the  court 
expressly  said : 

'^In  this  case,  plaintiff  cannot  redover  anything  for  her 
services  .  .  .  unless  she  has  established  .  .  .  that 
such  services  were  rendered  by  her,  under  and  by  virtue  of 
an  express  agreement  with  Oldfield  for  the  performance  of 
the  same." 

It  is  next  contended  that  the  court  erred  in  giving  the 
28th  Instruction,  for  the  reason,  as  it  is  said  in  argument, 
that  the  instruction  assumes  that  there  is  evidence  of  an 

express  agreement,  and  that  such  agreement 

^  SjTadmwis-     ^^  ^^*  contemplate  payment  for  such  serv- 

S^msf serv-      ic^s  by  fumishiug  plaintiff  with  a  home,  food, 

w<?funuy:     clothing,  etc,  for  herself  and  family.     This 

instnictloDB :         ,  ,  i   .  .  .  , 

aasompuonof     instruction  must  be  read  in  connection  with 

facts. 

instruction  26  and  27,  immediately  preceding, 
in  order  that  its  full  import  and  purpose  may  be  understood. 
The  contention  of  the  defendant  was,  that  the  plaintiff  was  a 
member  of  decedent's  family;  that  the  labor  performed  was 
performed  by  her  as  a  member  of  the  family;  that  there 
was  no  reasonable  expectation  on  her  part,  of  receiving  pay, 
and  that  there  was  no  expectation,  on  his  part,  of  compensat- 
ing her  for  the  services;  that  in  no  event  could  she  recover 
for  services  rendered,  in  the  absence  of  an  express  contract 
such  as  alleged  by  her  in  her  petition. 

The  26th  and  27th  instructions  given  are  as  follows : 

*' Where  one  person  performs  services  for  another,  and 

the  other  furnishes  a  home,  food  and  clothing  for  the  first, 

a  presumption  arises  that  neither  expects  to  pay  or  receive 

compensation.    If,  therefore,  you  find  by  a  preponderance  of 

the  evidence  that  plaintiff  did  perform  services  for  Oldfield, 

and  Oldfield  furnished  a  home,  food  and  clothing  to  the  plain- 

tifF,  and  if  you  further  find  that  the  plaintiff  has  not  shown 

by  a  preponderance  of  the  evidence  that  Oldfield  agreed  or 

expected  to  pay  her  for  her  services,  then  the  plaintiff  is  not 
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entitled  to  receive  anything  therefor,  and  your  verdict  should 
be  for  the  defendant  on  this  branch  of  the  case. 

"If  you  should  find  plaintiff  to  have  been  living  with 
decedent  as  a  member  of  his  family  and  receiving  support 
therein,  a  presumption  would  arise  that  such  services  as 
rendered  by  her  were  gratuitous,  and  the  plaintiff  must  over- 
come this  presumption  in  order  to  entitle  her  to  recover  for 
such  services,  by  showing  by  a  preponderance  of  the  evidence 
that  such  services  were  rendered  under  an  express  agreement 
for  the  rendering  of  the  same,  as  heretofore  explained  to  you 
in  these  instructions." 

Immediately  following  which  is  this  portion  of  the  28th 
instruction,  of  which  complaint  is  made,  reading  as  follows: 

''If  she  has  thus  established  that  such  services  were  ren- 
dered by  her  under  and  by  virtue  of  an  express  agreement 
with  Oldfield  for  such  services,  and  by  which  she  was  to  be 
paid  therefor,  then,  in  such  event,  she  would  be  entitled  to 
recover  herein  for  such  services  even  though  they  may  have 
been  rendered  at  a  time  when  she  was  furnished  a  home,  food 
and  clothing  by  decedent,  and  was  living  with  decedent  in 
his  home,  and  with  his  family." 

The  contention  of  appellant  is  that  the  court  ignores  the 
claim  made  by  the  defendant,  that  the  home,  food  and  cloth- 
ing furnished  plaintiff  fully  compensate  her  for  all  the 
services  rendered,  and  that  the  agreement  contemplated  that 
one  should  be  in  satisfaction  of  the  other.  We  do  not  construe 
the  instruction  as  so  holding.  In  the  21st  instruction  given 
by  the  court,  the  jury  was  expressly  told  that  one  of  the 
defenses  is  that  plaintiff  has  been  fully  paid  for  such  services 
by  reason  of  payments  made  to  her  by  decedent,  and  by  reason 
of  food,  clothing  and  necessities  furnished  her  and  the  mem- 
bers of  her  family,  and  said  to  the  jury  that  they  should 
determine  from  the  evidence  whether  this  contention  was  true 
or  not,  and  should  consider  all  the  evidence,  the  circum- 
stances under  which  the  services  were  rendered,  and  the  sup- 
plies furnished,  and  the  extent  of  the  same,  and  what  services. 
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if  any,  were  rendered  by  the  children,  in  determining  this 
question. 

It  is  next  contended  that  this  record  discloses  such  a 
state  of  facts  that  all  of  plaintiff's  claim,  prior  to  five  years 

immediately  preceding  the  filing  of  the  claim, 

*■  iJ?"N™ur^    was  barred  by  the  statute 'of  limitations. 

s^cesfor^'  This  qucstion  was  before  the  court  on  the 

^  former  appeal,  and  the  evidence  on  this  point 

was  substantially  the  same  as  in  this  record.    This  court  said : 

*'The  evidence  as  a  whole  tended  to  show  that  the  service 
was  continuous  for  the  entire  time,  up  to  at  least  within  a 
year  or  two  of  the  commencement  of  this  action,  with  the 
exception  of  one  or  two  brief  periods  when  plaintiff  was 
absent  on  visits,  and,  such  being  the  case,  the  statute  did  not 
begin  to  run,"  citing  Kilbourn  v.  Anderson,  77  Iowa  501; 
Asher  v.  Pegg,  146  Iowa  541. 

We  think  this  disposes  of  this  same  contention  made  upon 
tills  appeal.    See  Hensley  v.  Davidson  Bros.  Co.,  135  Iowa  106. 

It  is  next  contended  that  the  verdict  is  excessive.  In 
this  contention,  we  cannot  concur.  We  may  further  say  that 
a  review  of  the  evidence  in  this  case  satisfies  us  that  the 
verdict  on  this  branch  of  the  case  is  sustained  by  it. 

We  find  no  reversible  error  upon  defendant's  appeal. 

IL  This  brings  us  to  a  consideration  of  plaintiff 's  appeal, 
and  calls  for  a  review  of  the  record  made  upon  the  claim  of 
plaintiff  for  breach  of  promise  of  marriage. 

Assuming,  for  the  purposes  of  this  opin- 
4-  MAHRiAfly;         ion,  that  the  record  disclosed  a  promise  of 

breach  of  '  '^ 

sequent  iifcS"-     "carriage  entered  into  between  plaintiff  and 
agtedJeeaee:       deceased,   substantially   as   claimed   by   the 

plaintiff;  assuming  that  this  promise  con- 
tinued to  be  recognized  by  both  parties  as  binding  upon  each ; 
assuming  that,  in  September,  1910,  the  deceased  refused  to 
fulfill  his  promise  and  marry  the  plaintiff ;  assuming  that,  at 
the  time  of  the  alleged  breach  of  promise,  Oldfield  was  suf- 
fering from  pernicious  anemia,  and  that  the  same  was  an 
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incurable  disease,  and  that  marriage  would  aggravate  the  dis- 
ease and  would  have  tended  to  shorten  the  life  of  the  deceased, 
and  that  this  was  not  known  to  Oldfield  at  the  time  of  the 
making  of  the  promise,  and  that  the  condition  arose  subse- 
quently to  the  making  of  the  promise,  and  that  this  disease 
caused  his  death  ott  December  2,  1910,  the  question  presented 
is,  whether  or  not  such  a  finding  would  excuse  the  conduct  of 
the  deceased  in  refusing  to  consummate  his  promise  by  mar^ 
riage,  and  defeat  plaintiff's  right  to  recover  damages  based 
on  such  refusal. 

The  testimony  of  Dr.  Patty  is  that  he  was  first  consulted 
by  Oldfield  in  February,  1910 ;  that  Oldfield  then  said  he  had 
no  appetite,  was  tired  all  the  time  and  unable  to  work;  that 
he  was  easily  fatigued,  short  of  breath  and  unable  to  sleep 
well ;  that  he  made  an  examination  of  him ;  that  he  had  hemic 
murmurs  of  the  heart;  that  his  condition  was  due  to  a  loss 
of  blood  elements ;  that  his  condition  was  serious ;  that  he  had 
pernicious  anemia;  that  when  he  first  consulted  him,  he  was 
pale,  and  his  eyelids  showed  little  color;  that  he  informed 
Oldfield  that  his  condition  was  serious;  that  he  saw  him  on 
August  3rd  of  that  year;  that  he  had  then  become  weaker 
and  unable  to  do  anything ;  that  he  informed  Oldfield  that  his 
condition  was  fatal;  that  he  died  of  pernicious  anemia;  that, 
at  the  time  he  first  consulted  him,  he  was  unable  physically  to 
fulfill  a  contract  of  marriage. 

Dr.  Eessler  testified  that  the  disease  of  pernicious  anemia 
may  last  two  or  three  months, — ^possibly  more  than  a  year, — 
but  usually  a  year  is  the  limit;  that,  if  it  appeared  in  the 
early  part  of  1910  that  Oldfield  had  no  appetite,  was  tired 
all  the  time  and  unable  to  work,  was  easily  fatigued,  unable 
to  sleep  well  and  that  an  examination  disclosed  hemic  murmurs 
of  the  heart,  and  his  eyes  were  pale,  and  he  died  September  2, 
1910,  he  would  say  that  he  died  of  pernicious  anemia;  that, 
if  a  man  was  suffering  from  pernicious  anemia  it  would  have 
a  bad  effect  on  his  health  to  marry  and  have  intercourse; 
that  it  would  aggravate  the  disease  and  shorten  his  life ;  that, 
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in  treating  pernicious  anemia,  the  patient  is  advised  to  re- 
frain from  labor,  dissipation  or  excitement, — ^in  oth^  words, 
take  eyer3rthing  as  easily  as  possible  and  be  quiet;  that  such 
things  would  aggravate  the  disease  and  shorten  his  life ;  that 
any  excitement  or  exertion  would  tend  to  aggravate  the  disease 
and  shorten  the  life  of  the  patient;  that  the  disease  is  de- 
bilitating in  its  character  and  tends  to  weaken  the  vital  forces, 
and,  in  some  cases,  impair  the  mind,  and  said : 

''I  would  advise  a  patient  suffering  from  pernicious 
anemia  to  avoid  excitement  and  exertion  and  keep  quiet." 

The  plaintiff,  Nancy  Bowie,  testified  that  she  was  away 
from  September,  1909,  until  April,  1910;  that  the  deceased 
told  her,  in  February,  1910,  that  he  had  been  to  see  a  doctor 
and  the  doctor  told  him  he  could  not  live.  ''It  was  after 
that  time  that  he  told  me  he  would  not  marry  me." 

Dollie  Sawyer,  daughter  of  the  deceased,  testified : 

"I  came  back  home  in  April,  1910,  because  my  father 
wanted  me  to  come  back.  He  said  his  health  was  getting  very 
bad.  He  wanted  me  to  come  back  and  stay  with  him.  I 
stayed  with  him  until  he  died.  His  health  was  bad  during  all 
the  summer  of  1910  and  kept  gradually  growing  worse.  I 
heard  him  say  before  Mrs.  Bowie  that  the  doctor  told  him  he 
eould  not  live." 

Under  the  heading,  ''Propositions  of  Law  Bequiring  a 
Reversal,"  the  plaintiff,  the  cross-appellant,  ui^es  but  two 

propositions: 
s.  PLBAoufo:  1.    "After  a  case  has  been  tried  to  a  jury 

amendmenU :  *      " 

StS^rever^       upou  certain  issues  and  appealed,  after  re- 
tton  of^lurt      vcrssl,  neither  party  has,  as  a  matter  of  right, 

to  so  amend  the  pleadings  as  to  raise  new 
issues." 

As  a  matter  of  right,  perhaps  no.  As  a  matter  of  dis- 
cretion in  the  court,  yes.  The  amendment  complained  of  was 
filed  with  the  consent  of  the  court  and  for  reasons  then  urged 
bef o)re  the  court.  It  was  a  discretionary  matter  with  the  court 
to  allow  it  or  not  in  this  particular  case. 
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2.  ''Sickness  or  incurable  disease  incurred  after  a 
promise  of  marriage,  is  not  ground  for  releasing  him  from  his 
agreement  to  marry." 

Upon  this  second  proposition,  the  authorities  are  not 
agreed.  Some  courts  hold  that  every  contract  to  marry  has 
coupled  with  it  an  implied  condition  that  the  parties  will  not 
endanger  life  or  health  in  the  consummation  of  the  marriage ; 
that,  where  illness  or  disease  exists  in  either  party  to  the 
contract,  such  as  would  render  marriage  dangerous  to  the 
life  or  health  of  either,  a  breach  of  the  contract,  based  on  such 
unavoidable  and  unanticipated  condition,  is  excusable. 

In  Sanders  v.  Coleman,  (Va.)  47  L.  R.  A.  (0.  S.)  581, 
the  Supreme  Court  of  Virginia  said: 

''It  can  no  longer  be  doubted  that,  if  the  performance 
of  a  contract  is  rendered  impossible  by  the  act  of  God  alone, 
such  fact  will  furnish  a  valid  excuse  for  its  nonperformance, 
and  such  a  stipulation  will  be  understood  to  be  an  inherent 
part  of  every  contract.  This  principle,  it  would  seem,  should 
apply  with  equal  force  to  a  marriage  contract,  the  perform- 
ance of  which,  owing  to  the  causes  subsequently  intervening, 
and  altogether  independent  of  any  default  of  the  party, 
might  result  in  consequences  disastrous  to  the  life  or  health 
of  the  parties,  or  either  of  them.  We  hold,  therefore,  that  a 
contract  to  marry  is  coupled  with  the  implied  condition  that 
both  of  the  parties  shall  remain  in  the  enjoyment  of  life  and 
health,  and,  if  the  condition  of  the  parties  has  so  changed  that 
the  marriage  state  would  endanger  the  life  or  health  of  either, 
a  breach  of  the  contract  is  excusable,"  citing  AUen  v.  Baker, 
86  N.  C.  91  (41  Am.  Rep.  444) ;  ShackUford  v.  HamiUon,  93 
Ky.  80  (15L.  R.  A.  531). 

The  opinion  further  proceeds : 

"In  the  case  at  bar  the  evidence  (as  to  which,  in  our 
opinion,  there  is  no  real  conflict)  shows  that  there  was  a 
predisposition  in  the  defendant's  family  to  physical  troubles 
of  the  kind  that  had  developed  with  him ;  that  his  father  had 
died  with  a  similar  disease,  and  a  brother  with  urinary 
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troable;  that,  after  his  engagement  with  the  plaintiff  and 
before  the  time  fixed  for  the  marriage,  the  defendant  had, 
without  fault  on  his  part,  developed  and  was  suffering  with 
a  grave  malady,  involving  the  urinary  organs,  which  had  con- 
tinued and  kept  him  constantly  under  the  advice  and  treat- 
ment of  a  phyBician,  up  to  the  time  of  the  trial ;  that  he  had 
cystitis,  with  probable  inflammation  of  the  urethra,  compli- 
cated with  enlargement  of  the  prostate  gland,  and  that  an 
indulgence  .  .  .  would  aggravate  his-  disease,  and  likely 
shorten  his  life;  and  that  it  would  be,  not  only  a  wrong 
and  an  injustice  to  the  defendant,  but  also  to  the  plaintiff, 
for  him  to  marry  in  his  condition  of  health.  Marriage  is 
assumed  in  law  to  be  for  mutual  comfort.  The  condition  of 
the  defendant  precludes  any  hope  of  mutual  comfort  from 
cohabitation.  On  the  contrary,  an  indulgence  •  .  .  would 
aggravate  his  disease  and  enhance  the  chances  of  a  fatal  result. 
.  Our  conclusion  upon  the  law  and  the  evidence  is 
that  the  defendant  acted  throughout  with  good  faith,  and 
that  the  unhappy  circumstances  in  which  he  found  himself 
justified  the  alleged  breach  of  his  contract  to  marry  the 
plaintiff." 

As  supporting  this  rule,  we  have  Orover  v.  Zook,  4A  Wash. 
489  (120  Am.  St.  Rep.  1012),  in  which  the  rule  laid  down  in 
the  Sanders  case,  supra,  was  quoted  with  approval.    In  this 
Zook  case,  the  defendant  was  afBicted  with  pulmonary  tuber- 
enlosis  (commonly  called  consumption),  in  an  incurable  form. 
The  woman  sought  to  recover  damages  for  the  breach  of  the 
contract.    This  was  interposed  as  a  defense.    The  sufficiency 
of  the  defense  was  questioned  on  many  grounds,  but  was  sus- 
tained on  the  ground  that  the  consummation  of  the  marriage 
would  endanger  not  only  his  life  but  the  life  of  the  woman, 
and  would  affect  the  offspring,  if  any,  resulting  from  the 
marriage.    It  appeared  in  this  case  that  several  members  of 
defendant's  family  had  died  of  pulmonary  consumption. 

As  recognizing  the  doctrine  expressed  in  these  two  cases, 

Vol.  175  Ia.— 9 
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though  not  directly  in  point,  see  Beans  v,  Denny,  141  Iowa  52 ; 
Vierling  v.  Binder,  J 13  Iowa  337 ;  Trammell  v.  Vaiighan,  158 
Mo.  214  (59  S.  W.  79,  51  L.  R.  A.  854) ;  Shackleford  v.  Ham- 
ilton,  15  L.  R.  A.  (0.  S.)  531. 

In  this  last  case,  the  defense  interposed  was  that,  long 
prior  to  any  contract  of  marriage  with  the  plaintiff,  defendant 
had  contracted  a  loathsome  disease  called  syphilis,  and  was 
treated  for  it  by  skilled  physicians  until  he  was  pronounced 
cured ;  that  physicians  advised  him  he  was  cured,  and  was  in 
a  fit  state  to  marry  and  could  safely  do  so;  that,  after  this 
time,  and  with  the  belief  in  good  faith  that  the  malady  no 
longer  existed,  he  made  the  contract  with  the  plaintiff;  that, 
after  the  engagement  to  marry,  and  without  any  fault  on  his 
part,  the  symptoms  of  the  disease  reappeared,  and  he  was 
advised  by  physicians  that  he  should  not  marry;  that,  prior 
to  the  bringing  of  this  action,  he  made  known  the  fact  to  the 
plaintiff.  The  lower  court  sustained  appellee's  demurrer  to 
this  contention  as  a  defense,  but  allowed  the  plea  to  go  to  the 
jury  in  mitigation  of  damages.    The  Supreme  Court  said : 

''The  court  below,  entertaining  the  opinion  that,  as  de- 
fendant had  entered  into  this  marriage  contract,  he  is  bound 
for  its  breach,  although  it  might  have  been  the  duty  of  appel- 
lant, under  the  circumstances,  to  decline  to  execute  it,  sus- 
tained the  demurrer  to  the  defense.  That  the  contract  was 
unconditional,  and  the  defendant  being  able,  at  the  time  the 
promise  was  made,  to  perform  the  contract,  he  must  either 
execute  it,  or  become  responsible  in  damages  for  the  breach. 
If  such  a  contract  as  that  of  marriage  is  to  be  treated  in  the 
light  of  a  mere  bargain  and  exchange  of  chattels  between 
parties  competent  to  contract,  then  it  seems  to  us  there  would 
be  but  little  difiSculty  in  sustaining  the  action  of  the  court 
below ;  but  if  the  agreement,  when  entered  into,  is  to  be  treated 
as  creating  a  status  that  forms  the  basis  of  our  entire  social 
83rstem,  and  in  which  society  has  more  interest  in  preserving 
its  purity  than  the  parties  to  the  agreement,  it  must  follow 
that  the  defense  interposed  to  appellee's  claim  for  damages 
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was,  in  law  as  morals,  sufScient  to  prevent  the  recovery. 
Where  the  marriage  contract  is  consummated,  the  parties  tak- 
ing each  other  for  better,  for  worse,  for  richer,  for  poorer,  and 
agreeing  to  cherish  each  other  in  sickness  and  in  health,  the 
fact  that  the  social  standing  of  the  one  party  or  the  other,  or 
their  pecuniary  condition,  was  not  as  represented,  will  afford 
no  ground  for  relief ;  still,  where  there  is  a  mere  agreement  to 
marry,  there  may  be  such  a  condition  of  one  party  or  the 
other,  as  to  health  or  bodily  infirmity,  arising  subsequent  to 
the  agreement,  as  would  authorize  either  party  to  decline  to 
enter  into  the  marriage  relation ;  and  to  hold  otherwise  would 
be  to  place  such  a  contract  upon  the  same  footing  with  sales 
of  mere  personal  chattels.     It  is  said  by  Mr.  Bishop,  in  his 
work  on  Marriage  and  Divorce,  that  *one  after  marriage  can- 
not complain  of  an  impediment  known  to  him  before;  but, 
if  he  were  ignorant  of  the  existence  of  the  defect,  or  of  its 
incurable  nature,  though  in  himself,  he  may  take  advantage 
of  it  by  suit  of  nullity.    The  marriage  was  a  mistake ;  the  ends 
intended  by  it  cannot  be  answered.'  2  Bishop,  Marriage  and 
Divorce  (5th  Ed.)   Sec.  581.     The  text  books  establish  the 
doctrine  that  without  sexual  intercourse  the  ends  of  marriage 
— the  procreation  of  children,  and  the  pleasures  or  enjoy- 
ments of  matrimony — cannot  be  attained.    The  first  cause  and 
reason  of  matrimony,  says  AyliflFe,  'ought  to  be  the  design  of 
having  offspring;  so  the  second  ought  to  be  the  avoiding  of 
fornication.    And  the  law  recognizes  these  two  as  its  principal 
ends,  namely,  a  lawful  indulgence  of  the  passions,  to  prevent 
licentiousness;  and  the  procreation  of  children,  according  to 
the  evident  design  of  Divine  Providence. '    1  Bishop,  Marriage 
and  Divorce  (5th  Ed.)  Sec.  322.    It  is  not  pretended,  nor  has 
it  been  so  adjudged  in  any  court,  that  a  mere  temporary  dis- 
ease, or  such  a  change  in  the  physical  condition  of  a  party  to 
a  marriage  contract,  after  it  has  been  entered  into,  and  with- 
out his  fault,  as  would  render  him  less  capable  of  discharging 
the  duties  growing  out  of  the  marital  relation,  would  be  suflR- 
cient  to  justify  its  breach ;  but  when  the  party  is  aflBicted  with 
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of  healthy  may  nevertheless  perform  his  contract  to  marry 
the  woman,  and  so  give  her  the  benefit  of  social  position,  so 
far  as  in  his  power,  though  he  may  be  unable  to  fulfill  all  the 
obligations  of  the  marriage  state ;  and  it  rests  with  the  woman 
to  say  whether  she  will  enforce  or  renounce  the  contract. '  As 
to  the  first  of  these  reasons,  the  question  is  not  whether  there 
is  or  not  an  absolute  impossibility,  but  what  is  the  true  mean- 
ing of  the  contract;  and  in  this  case  the  contract  is  of  such 
a  kind  that  one  might  expect  the  conditions  and  exceptions 
implied  in  strictly  personal  contracts  to  be  extended  rather 
than  excluded.  As  to  the  second  reason,  it  cannot  be  main- 
tained, except  against  the  common  understanding  of  man- 
kind and  the  general  treatment  of  marriage  by  English  law, 
that  the  acquisition  of  legal  or  social  position  by  marriage  is 
a  principal  or  independent  object  of  the  contract.  Unless  it 
can  be  so  considered,  the  reason  cannot  stand  with  the  prin- 
ciple affirmed  in  Geipel  v.  Smith,  (1872)  L.  R.  7  Q.  B.  404, 
that  when  the  main  part  of  a  contract  has  become  impossible 
of  performance  by  an  accepted  cause,  it  must  be  treated  as 
having  become  impossible  altogether.  The  decision  itself  can 
be  reviewed  only  by  a  court  of  ultimate  appeal,  but  it  is  so 
much  against  the  tendency  of  the  later  cases  that  it  is  now  of 
little  or  no  authority  beyond  the  point  actually  decided,  which, 
for  the  obvious  reasons  indicated  in  some  of  the  judgments, 
is  not  at  all  likely  to  recur." 

In  the  footnote  on  page  547,  Pollock  on  Contracts  (3rd 
Edition),  it  is  said: 

'^In  an  action  by  a  woman  for  breach  of  promise  to 
marry,  it  is  a  defense  either  that  the  woman  has  physical 
defects  making  marriage  improper  which,  if  existing,  were 
unknown  to  the  defendant  at  the  time  the  engagement  was 
made,  or  that  the  defendant  himself  has  such  defects,"  citing 
Goddard  v.  Wesicatt,  82  Mich.  180;  Gring  v.  Lerck,  112  Pa. 
St.  244;  Vierling  v.  Binder,  113  Iowa  337;  Shackleford  v. 
Hamilton,  93  Ky.  80;  Gardner  v.  Amett,  (Ky.)  50  S.  W.  840; 
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TrammeU  v.  Vaugh<m,  158  Mo.  214;  AUen  v.  Baker,  86  N.  C. 
91 ;  Sanders  v.  Coleman,  97  Va.  690. 

In  AUen  v.  Baker,  86  N.  C.  91  (41  Am.  Rep.  444),  the 
defendant  failed  to  fulfill  a  contract  of  marriage  upon  the 
ground  that  he  was  afSicted  with  a  venereal  disease  which 
rendered  him  unfit  for  the  marriage  state.  The  court,  in  dis- 
posing of  the  case,  said : 

"However  once  doubted,  it  is  now  generally  conceded 
that,  if-  the  performance  of  a  contract  be  rendered  impossible 
by  the  act  of  God  alone,  such  fact  will  furnish  a  valid  excuse 
for  its  nonperformance ;  and  such  a  stipulation  will  be  under- 
stood to  be  an  inherent  part  of  every  contr,act.  It  is  likewise 
true  that,  whenever  the  main  part  of  an  executory  contract 
becomes  impossible  of  performance,  from  any  caus^.  ]t»^yond 
the  power  of  the  party  to  control,  it  will  be  treated^  as  having, 
become  impossible  in  toto.    Why  should  not  the  same  prin- 

« 

ciple  apply  to  a  contract,  the  fulfillment  of  which,  owing  to 
causes  subsequently  intervening  and  altogether  independent 
of  any  default  of  the  party,  can  only  be  productive  of  conse- 
quences disastrous  to  the  parties  themselves,  and  such  as  may 
entail  misery  upon  others  to  come  after  them." 

In  discussing  the  case,  reference  was  made  to  Hall  v, 
Wright,  hereinafter  more  fully  referred  to.    The  court  said: 

''In  making  that  decision,  the  court  treated  a  contract  for 
marriage  as  they  would  any  other  contract,  saying  that, 
though  in  bad  health,  the  man  might,  nevertheless,  so  far 
perform  his  contract  as  to  marry  the  woman,  and  thus  secure 
to  her  the  status  and  social  position  of  his  wife,  and  endow 
her  with  a  wife's  interest  in  his  estate;  and,  if  unwilling  to 
do  this,  he  should  compensate  her  in  damages  for  his  refusal. 
We  confess  that  we  are  not  satisfied  with  this  course  of  rea- 
soning. In  the  first  place,  it  is  not  possible  to  assimilate  a 
contract  like  this  to  an  ordinary  contract  for  personal  services, 
which,  if  not  capable  of  being  wholly  performed,  may  be 
partially  ap ;  and,  in.  the  next  place,  we  believe  it  to  be  con- 
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trary  to  the  understanding  of  men  generally,  that  the  acquisi- 
tion of  property  or  social  position  either  does  or  should  con- 
stitute a  main  and  independent  motive  and  inducement  for 
entering  into  such  a  contract.  The  usual,  and  we  may  say 
legitimate,  objects  sought  to  be  attained  by  such  agreements 
to  marry,  are  the  comforts  of  association,  the  consortium  vitae 
. ;  the  gratification  of  the  natural  passions  rendered 
lawful  by  the  union  of  the  parties;  and  the  procreation  of 
children.  And  if  either  party  should  thereafter  become,  by 
the  act  of  Gk)d  and  without  fault  on  his  own  part,  unfit  for 
such  a  relation  and  incapable  of  performing  the  duties  inci- 
dent thereto,  then  the  law  will  excuse  a  non-compliance  with 
the  promise — the  main  part  of  the  contract  having  become 
impossible  of  performance,  the  whole  will  be  considered  to  be 
80.  In  Pollock  on  Contracts,  370  (a  book  in  which  the  prin- 
ciples of  contracts  are  treated  more  philosophically  than  by 
any  author  known  to  us) ,  the  decision  of  Hall  v.  Wright,  supra, 
is  referred  to,  with  the  remark  that  it  is  so  much  against  the 
tendency  of  the  later  cases  as  to  be  now  of  little  or  no  au- 
thority." 

This  case  then  proceeds  to  discuss  the  effect  upon  the 
woman  and  her  offspring  of  consummating  such  a  marriage, 
because  that  was  the  strongest  argument  to  be  urged  against 
the  consummation  of  the  marriage.  We  think,  however,  it  is 
not  the  only  argument. 

In  Boast  v.  Firth,  4  Law  Reports  (C.  P.)  page  1,  a  master 
sued  the  father  of  his  apprentice  on  his  covenants  in  an  ap- 
prentice deed,  in  which  it  was  provided  that  the  apprentice 
should  serve  him  (the  plaintiff),  during  all  the  term.  The 
defense  was  that  the  apprentice  was  prevented  from  so  doing 
by  permanent  illness  arising  after  the  making  of  the  inden- 
ture. The  court  held  that  it  must  be  held  to  have  been  in 
the  contemplation  of  the  parties,  when  they  entered  into  this 
covenant,  that  the  prevention  of  the  performance  by  the  act 
of  Qod  should  be  an  excuse  for  nonperformance,  and  the  de- 
fense was  held  good.    The  court,  however,  was  cited  to  the 
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ease  of  Hall  v.  Wright,  as  supporting  the  contention  that 
there  should  be  liability,  notwithstanding  the  illness  of  the 
apprentice.    The  court  said : 

"It  seems  to  me,  however,  that  that  case  is  dearly  dis- 
tinguishable. In  the  case  of  a  contract  to  marry,  the  man, 
though  he  may  be  in  a  bad  state  of  health,  may  neverthel^s 
perform  his  contract  to  marry  the  woman,  and  so  give  her 
the  benefit  of  social  position  so  far  as  in  his  power,  though  he 
may  be  unable  to  fulfill  all  the  obligations  of  the  marriage 
state;  and  it  rests  with  the  woman  to  say  whether  she  vrill 
enforce  or  renounce  the  contract." 

Robinson  v.  Davison,  Law  Hep.,  Vol.  6,  Ex.  269,  involved 
a  contract  to  perform  services  which  no  deputy  could  perform 
(the  defendant  was  an  eminent  pianoforte  player),  and  which, 
in  case  of  death,  could  not  be  performed  by  the  executors  of 
the  deceased.  It  was  held  that,  by  virtue  of  the  terms  of  the 
contract,  incapacity  either  of  body  or  mind  in  the  performer, 
without  default  on  his  or  her  part,  is  an  excuse  for  nonper- 
formance ;  and  it  seems  to  be  the  general  holding  that,  where 
one  is  engaged  to  perform  services  which  he  alone  can  per- 
form, if,  by  the  act  of  Ood,  he  becomes  disabled  for  the  per- 
formance, he  is  excusable  without  damages. 

See  Dickey  v.  Linscoit,  20  Me.  453 ;  Spalding  v.  Rosa,  71 
N.  Y.  40;  Fenton  v.  Clark,  11  Vt  557;  Green  v.  Gilbert,  21 
Wis.  401. 

This  brings  us  to  the  only  two  causes  to  which  our  atten- 
tion has  been  called  holding  that  sickness  does  not  excuse  a 
refusal  to  perform  a  marriage  contract.  The  first  is  HaU  v. 
Wright,  decided  in  1858.  This  case  was  first  heard  in  the 
Court  of  Queen's  Bench.  In  that  court,  the  judges  were  four 
to  three  against  defendant's  contention.  The  Court  of  Ex- 
chequer Chamber  on  appeal  held  against  such  defense  by  a 
vote  of  three,  each  judge  filing  an  opinion  in  support  of  his 
contention;  thus  holding  that  it  was  necessary  to  show,  in 
order  to  escape  damages,  that  the  performance  of  the  contract 
was  impossible,  and  that,  at  any  rate,  the  contract  should  be 
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so  performed  as  to  give  the  woman  the  status  and  social  posi- 
tion of  the  wife,  no  matter  what  the  condition  of  the  defendant 
is  at  that  time,  provided  he  is  capable  of  sitting  up  long 
enough  to  have  the  marriage  ceremony  performed. 

Judge  Willes,  speaking  as  a  member  of  the  court,  said : 

''The  contract  in  this  case  is  stated  by  the  plaintiff  and 
admitted  by  the  defendant,  to  have  been  in  terms  an  uncon- 
ditional one.  ...  Its  performance  is  not  impossible,  and 
it  is  not  enough  to  show,  in  answer  to  an  action  upon  a  con- 
tract, that  its  performance  is  inconvenient  or  may  be  danger- 
ous. The  delicacy  of  health,  alleged  as  an  excuse,  is  the  man's 
misfortune,  not  to  be  visited,  beyond  what  is  inevitable,  upon 
the  woman.  If  either  party  is  to  have  the  option  of  break- 
ing off  the  match,  it  ought  to  be  the  woman.  ...  If  the 
man  were  rich  or  distinguished,  and  the  wom€ui  mercenary 
or  ambitious,  she  might  still  desire  to  marry  him  for  advance- 
ment in  life.  I  do  not  sympathize  with  such  a  woman,  .  •  • 
but  this  is  not  a  question  of  sentiment.  If  it  were,  I  might 
put  the  case  of  a  real  attachment,  where  such  an  illness  as 
that  stated  in  the  plea  supervening  might  make  the  woman 
even  more  anxious  to  marry,  in  order  to  be  the  companion 
and  the  nurse,  if  she  could  not  be  the  mistress,  of  her  sweet- 
heart." 

Judge  Crowder  said : 

''It  is  quite  impossible  to  construe  the  plea  as  alleging  any 
physical  impossibility  to  go  through  the  ceremony  of  marriage, 
or  any  physical  incapacity  to  perform  the  duties  of  marriage. 
Whether,  if  such  allegations  had  existed,  they  would  have 
afforded  any  answer  to  the  action,  I  do  not  think  it  is  neces- 
sary in  this  case  to  decide.  .  .  .  But  I  am  of  opinion  that 
it  is  no  excuse  for  the  breach  of  a  promise  to  marry,  that  the 
performance  of  the  conjugal  duties  would  be  attended  with 
danger  to  the  defendant's  life." 

Erie,  Judge,  speaking  for  himself,  said : 

' '  The  plea  alleges  that,  before  any  breach  of  the  promise, 
the  defendant  was  afficted  with  a  dangerous  bodily  disease, 
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wMch  had  occasioned  frequent  and  severe  bleedings  from 
the  lungs,  and  by  reason  thereof,  defendant  was  incapable  of 
marriage  without  great  danger  to  his  life.  .  .  .  The  plain- 
tiff contends  that  a  contract  to  marry  is  not  subject  to  implied 
conditions  peculiar  to  itself  .  .  . ;  and  that,  when  the  time 
is  come,  the  woman  has  a  right  either  to  a  husband  or  to 
damages  in  lieu  thereof;  and  that  the  fatal,  consequence  of  the 
marriage  to  the  husband  is  either  immaterial  to  the  wife,  or  a 
ground  for  greater  damages;  as  a  widow  may  get  more  of 
her  former  husband's  assets  than  a  wife.  But  there  is  no 
authority  to  support  this  view ;  and  there  seems  to  me  to  be 
much  reason  and  authority  against  it.  A  contract  to  marry 
has  some  peculiar  incidents  arising  from  its  nature.  •  •  . 
The  principle  to  be  deduced  from  these  cases  seems  to  me  to 
be  that  a  contract  to  marry  is  assumed  in  law  to  be  made 
for  the  purpose  of  mutual  comfort,  and  is  avoided  if,  by  the 
act  of  God  or  the  opposite  party,  the  circumstances  are  so 
changed  as  to  make  intense  misery,  instead  of  mutual  com- 
fort, the  probable  result  of  performing  the  contract.  .  •  . 
The  near  approach  of  death  by  a  fatal  disease  precludes  any 
hope  of  personal  comfort  from  cohabitation;  and,  if  death  is 
knowingly  hastened  thereby,  each  party,  by  performing  the 
eontract,  might  incur  the  criminal  guilt  of  intentionally 
causing  death." 

Judge  Pollock  said : 

''Some  learned  judges  think  it  (a  contract  to  marry)  is 
of  the  same  character  as  any  other  contract,  and  that  no 
terms  or  conditions  can  be  implied  by  the  law;  and  that,  if 
it  be  not  performed  in  the  terms  expressed,  the  party  failing 
to  perform  it  must  pay  damages  for  the  breach  of  it.  Other 
learned  judges  think  that  there  are  implied  conditions  or 
exceptions,  and  that  the  matter  stated  in  the  plea  is  one  of 
them;  and,  therefore,  that  the  defendant  cannot  be  called 
upon  to  pay  damages  for  the  nonperformance  of  the  contract, 
.  .  .  under  the  circumstances  which  appear  on  the  whole 
record.    It  must  be  conceded    .     .     .    that  there  are  contracts 
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to  which  the  law  implies  exceptions  and  conditions  which  are 
not  expressed.  All  contracts  for  personal  services  which  can 
be  performed  only  during  the  lifetime  of  the  party  con- 
tracting are  subject  to  the  implied  condition  that  he  shall  be 
alive  to  perform  them." 

Judge  Pollock  further  said : 

*  *  I  prefer  putting  my  judgment  on  the  ground  that  there 
is  an  implied  exception  in  a  contract  of  marriage,  including 
the  state  of  facts  alleged  in  the  plea.  .  .  .  The  question 
then  is:  Is  the  continuance  of  health,  of  such  a  state  of 
health  as  makes  it  not  improper  to  marry,  another  condition  t 
I  am  of  opinion  that  it  is.  There  are  conditions  to  be  implied 
(I  think)  on  both  sides  in  such  an  agreement.  .  •  •  By 
the  act  of  Qod,  the  contract  has  become  void.  .  •  •  It  has 
been  suggested  that  in  such  a  case  the  woman  may  be  con- 
tented with  the  society  of  the  man,  and  that  the  choice  ought 
to  rest  with  her;  that  if  she  be  willing  to  marry,  he  must 
marry  or  pay  damages.  ...  I  think,  if  the  man  can  say 
with  truth,  ^By  the  visitation  of  Providence,  I  am  not  capable 
of  marriage,'  he  cannot  be  called  upon  to  marry,  and  I  think 
this  is  an  implied  condition  in  all  agreements  to  marry.  I 
think  that  a  view  of  the  law  which  puts  a  contract  of  marriage 
on  the  same  footing  as  a  bai^ain  for  a  horse,  or  a  bale  of 
goods,  is  not  in  accordance  with  the  general  feelings  of  man- 
kind, and  is  supported  by  no  authority." 

Our  attention  is  called  to  what  is  said  in  Addison  on 
Contracts,  the  great  English  authority  (11th  Edition),  Chap- 
ter 7,  Book  2,  page  1315,  as  follows: 

''If,  subsequently  to  the  making  of  a  contract  to  marry, 
one  of  the  parties  by  bodily  disease  becomes  unfit  for  the 
performance  of  the  most  important  duty  of  marriage,  the 
party  so  unfitted  is  not  thereby  entitled  to  treat  the  contract 
as  dissolved,  the  other  party  still  desiring  its  performance. 
But  the  latter  may  break  off  the  engagement ;  for,  if  a  man, 
by  disease,  accident,  or  mutilation,  becomes  impotent,  he  could 
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never  maintain  an  action  against  a  woman  for  refusing  to 
marry  Mm. ' ' 

The  only  authority  cited  in  support  of  the  text  is  HaU  v. 
Wright,  supra,  and  the  statement  is  practically  taken  from 
that  case,  and  adds  nothing  to  the  holding  of  the  English 
court. 

Our  attention  has  been  called  to  Smith  v.  Compton,  Court 
of  Errors  and  Appeals^  New  Jersey,  decided  June  16,  1902, 
and  reported  in  52  Atlantic,  page  386.    That  court  said : 

"The  case  of  Sanders  v.  Coleman,  (Va.)  34  S.  E.  621 
(47  L.  B.  A.  581),  is  more  liberal  to  the  defendant,  and  lays 
down  the  rule  that  where  the  defendant,  after  the  promise, 
contracts  or  develops  a  disease,  without  fault  on  his  part, 
which  renders  it  unsafe  and  dangerous  to  his  health  or  life  to 
perform  his  contract,  it  will  constitute  a  defense  to  an  action 
against  him.  On  the  contrary.  Hall  v.  Wright,  96  E.  C.  L. 
746,  maintains  that  such  physical  defects  cannot  be  set  up 
in  bar  to  the  action.  In  the  case  under  consideration,  the 
declaration  alleges  that  the  promise  made  was  to  marry  on  the 
15th  day  of  June,  1900,  and  both  the  plaintiff  and  defendant 
admit  that  such  was  the  promise.  .  .  .  The  promise  being 
admitted,  and  the  refusal  to  perform  at  the  stipulated  time 
being  also  admitted,  the  plaintiff  clearly  established  her  right 
of  aetion.  In  the  case  of  HaU  v,  Wright,  the  promise  counted 
npon  being  to  marry  within  a  reasonable  time,  it  might  with 
some  plausibility  be  argued  that  the  defendant's  physical 
condition  might  be  considered  in.  determining  whether  a  rea- 
sonable time  had  elapsed,  and,  if  it  had  not,  there  would  be 
no  breach  proven,  and  the  right  of  action  would  not  exist." 

The  court  further  proceeded : 

"This  is  not  a  duty  or  a  charge  created  by  law,  which 
the  party  is  disabled  to  perform  without  any  fault  on  his  own 
part,  but  a  contract  entered  into  by  himself,  in  which  he  might 
have  provided  against  the  contingency  which  he  alleges  has 
occurred.     The  contract  is  an  unconditional  one,  into  which 
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the  defendant  cannot  read  a  condition  which  will  defeat  it. 
I  agree  with  the  declaration  of  the  majority  of  the  judges  in 
JSaU  V.  Wright,  that  it  is  not  enough  to  show,  in  answer  to  an 
action  upon  the  contract,  after  breach,  that  its  performance 
is  inconvenient  or  may  be  dangerous.  Impossibility  to  per- 
form will  alone  constitute  an  absolute  bar.  Ill  health  is  the 
defendant's  misfortune,  not  to  be  visited,  beyond  what  is  in- 
evitable, upon  the  plaintiff.  If  the  plaintiff  was  willing,  in 
view  of  his  social  position,  or  that  which  she  might  acquire  by 
reason  of  his  wealth,  to  marry  him,  and  await  his  restoration 
to  health,  she  had  the  right  to  insist  upon  the  benefit  of  the 
unconditional  contract.  If  he  was  apprehensive  of  danger  to 
his  health  or  life,  he  could  break  the  engagement,  but  was 
subject  to  such  damages  as  a  jury  would  award  against  him 
for  the  breach.  That  would,  in  effect,  be  a  substituted  per- 
formance in  discharge  of  the  obligation  incurred.  This  is  in 
consonance  with  the  well-established  rule  which  governs  con- 
tracts, and,  unless  it  is  adhered  to,  the  loss  falls  upon  the 
party  to  whom  no  fault  can  be  imputed.  There  was  no  error 
in  the  charge  of  the  court.'' 

The  instruction  which  the  Supreme  Court  approved,  so 
far  as  this  case  is  concerned,  is  substantially  as  follows : 

**  Nothing  will  excuse  the  defendant  for  a  breach  of  his 
promise,  except  such  a  disease,  or  complication  of  diseases,  as 
renders  the  making  of  the  marriage  contract  and  the  consum- 
mation of  the  marriage  by  marital  intercourse,  impossible." 

These  are  all  the  authorities,  pro  and  con,  to  which. our 
attention  has  been  called,  or  which  we  are  able  to  discover 
upon  our  individual  research. 

In  the  case  at  bar,  the  doctors  testified  that  the  defendant 
was  affected  with  pernicious  anemia;  that  one  survives  this 
disease  usually  but  two  or  three  months,  possibly  not  more 
than  a  year ;  that,  usually,  a  year  is  the  limit ;  that  defendant 
had  become  afflicted  with  the  disease  in  February,  1910,  at 
least  that  was  the  first  time  it  was  discovered  that  he  was  so 
afficted.    If  the  doctor's  testimony  is  to  be  relied  upon  (and 
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there  is  no  evidence  to  the  contrary),  it  appears  that  he  then 
had  but  ten  months  to  live.  There  is  no  evidence  that  he 
broke  his  promise  of  marriage.  The  plaintiff  testifies  that 
he  told  her  in  1910,  and  after  her  return  in  April,  1910,  from 
a  visit,  that  he  had  been  to  see  a  doctor  and  the  doctor  told 
him  he  could  not  live ;  that  it  was  after  that  that  he  told  her 
that  he  could  not  marry.  There  is  no  evidence  that  the 
promise  was  made  after  he  discovered  his  condition.  There 
is  no  evidence  that  he  sought  to  avoid  the  contract  until  after 
it  was  found  that  he  was  stricken  with  a  fatal  malady,  and 
that  he  could  not  live,  by  reason  of  his  disease,  more  than  a  few 
months  at  most.  There  was  no  definite  time  fixed  for  the 
performance  of  the  marriage,  so  far  as  this  record  discloses. 
If  the  malady  had  proven  fatal  before  he  had  informed  the 
plaintiff  that  he  was  unable  to  marry  her  because  of  his  dis- 
eased condition,  clearly  plaintiff  would  have  no  cause  of  action 
mider  any  of  the  authorities.  Death  would  have  dissolved  the 
contract.  There  is  in  every  contract  of  marriage  the  implied 
condition  that  the  parties  to  the  contract  will  be  alive  at  the 
time  appointed  for  its  consummation. 

The  consideration  for  every  agreement  to  marry  is  found 
in  the  consummation  of  that  agreement  by  marriage.  Each 
has  bai^ained  to  give  and  receive,  on  that  day,  all  that  is 
implied  in  the  marriage  relationship — all  that  grows  out  of 
the  marriage  relationship.  If,  by  the  act  of  Gk)d,  before  the 
time  fixed  for  the  consummation  of  the  marriage,  either  party 
is  rendered  incapable  of  giving  that  which  the  contract  calls 
for,  the  other  party  may  repudiate  the  agreement  to  marry, 
because  of  the  failure,  through  the  act  of  God,  of  the  very 
consideration  upon  which  the  promise  rests.  It  may  be  that  the 
very  condition  that  renders  him  incapable  of  giving,  renders 
him  wholly  incapable  of  receiving  any  of  the  consideration, 
which,  under  the  consummated  contract,  he  is  entitled  to.  The 
giving  and  receiving  are  mutual  obligations.  One  is  a  condition 
for  the  other.  If  the  woman  may  repudiate  the  contract  be- 
cause the  man  has  become,  by  the  act  of  Qod,  in  such  a  condi- 
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tion  physically  as  to  render  him  incapable  of  giving  her  all 
that,  under  the  consummated  contract,  she  is  entitled  to,  then 
the  man  may,  the  contract  being  mutual,  refuse  to  perform 
when,  by  the  act  of  God,  he  has  become  wholly  incapable  of  re- 
ceiving any  of  the  consideration  to  which  the  consummated 
contract  entitles  him.  One  cannot  give  to  another  that  which 
the  other  is  wholly  incapable  of  receiving.  We  would  hold, 
rather,  that  the  consideration  for  the  original  agreement  to 
marry  has  been  destroyed  by  the  act  of  Gk>d,  and  that  what 
is  claimed  to  be  a  repudiation  of  the  contract,  is  simply  a 
communication  to  the  opposite  party  of  the  happening  of 
an  implied  condition  in  the  original  contract,  which  rendered 
the  contract  incapable  of  performance. 

Take  an  extreme  case:  Two  people  have  entered  into  a 
contract  to  marry  on  a  certain  day.  All  the  arrangements 
are  made  for  marriage  on  that  day.  On  the  day  before  that 
fixed  for  the  consummation,  the  man  is  a£9icted  with  a  mortal 
wound,  or  is  overcome  by  a  fatal  malady.  It  becomes  ap- 
parent from  the  conditions  that  he  can  live  but  a  few  hours  or 
dsLys.  The  woman  appears  at  his  bedside  on  the  day  fixed 
for  the  marriage  and  demands  its  consummation.  Under  the 
rule  in  Hall  v,  Wright,  he  must  perform,  if  able  to  sit  up  and 
go  through  the  ceremony  and  consummate  the  marriage ;  and 
this,  that  she  may  receive  some  of  the  benefits  of  the  contract, 
although  he  is  totally  incapable  of  receiving  anything  in  re- 
turn. If  he  failed  to  i*espond  to  her  request,  his  estate  is 
mulcted  in  damages,  though  he  died  within  two  hours  after 
the  demand. 

Reversing  the  tables,  we  take  the  case  of  a  man  in  the 
full  vigor  and  strength  of  his  manhood,  promising  to  marry 
a  wealthy  widow,  vigorous  and  strong  at  the  time  of  the 
promise,  who,  on  the  day  fixed  for  the  marriage,  is  stricken 
with  a  fatal  malady  from  which  there  is  no  hope  of  recovery. 
There  is  left  her  but  a  few  days  or  weeks  in  which  to  live. 
On  the  day  fixed,  he  appears  and  demands  the  consumma- 
tion of  the  marriage.    She  tells  him  she  is  unable  to  marry 
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because  of  her  fatal  malady.  However,  she  is  able,  at  the 
particular  time,  to  go  through  the  form  and  ceremony  of 
marriage,  though  in  it  is  involved  great  peril  to  her  life.  She 
refuses  to  consummate,  and  her  estate  becomes  liable  to  him 
in  damages.  If  consummated,  he  is  placed  in  a  position  to 
receive  a  large  portion  of  her  estate.  She  receives  nothing  in 
the  consummation  of  the  marriage  but  the  hollow  mockery  of 
an  empty  ceremony.  If  the  rule  in  the  Wright  case  is  adopted 
out  of  a  chivalrous  regard  for  the  woman,  it  is  thus  seen  that 
it  may  fail  in  its  application. 

This,  we  think,  is  the  logical  effect  of  the  full  application 
of  the  doctrine  in  HaU  v.  Wright,  as  followed  by  the  New 
Jersey  Court  of  Appeals.  We  are  not  inclined  to  follow 
these  authorities. 

We  take  from  these  authorities,  based,  as  we  think,  on 
sound  reasoning : 

First,  that  one  may  repudiate  an  agreement  to  marry, 
when,  subsequently  to  the  making  of  the  contract,  he  becomes 
afflicted  with  a  loathsome  disease,  which,  upon  the  consum- 
mation of  the  marriage,  may  be  communicated  to  the  spouse 
and  to  the  offispring  bom  of  said  marriage. 

Second,  when,  after  the  making  of  the  contract  to  marry, 
he  becomes  afifficted  with  a  fatal  and  incurable  malady,  and 
the  consummation  of  the  marriage  would  hasten  his  death,  he 
is  not  bound  to  perform  by  consummating  the  marriage,  and 
therefore  is  not  liable  in  damages  for  such  failure.  Or,  in 
odier  words,  that  there  is  implied  in  every  contract  to  marry 
that  the  parties  will  not  endanger  life  or  health  in  the  con- 
summation of  the  marriage ;  and  that,  where  illness  or  disease 
comes  upon  one  after  making  the  contract  to  marry,  such  as 
would  render  marriage  dangerous  to  his  life,  a  breach  of  the 
contract,  based  on  such  unavoidable  and  such  unanticipated 
condition,  is  excusable.  We  do  not  mean  by  this  that  the 
danger  should  be  simply  problematical,  or  a  possible  con- 
tingency—one that  may  or  may  not  be  a  resultant  conse- 
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quence  of  the  act  of  consummating  the  marriage — ^but  one 
which  the  evidence  renders  reasonably  certain  is  the  inevit- 
able consequence  of  such  an  act.  Where  the  malady  is  of 
such  a  fatal  character  that  he  cannot  enter  into  the  marriage 
relation  and  receive  any  of  the  benefits  which  grow  out  of 
and  are  involved  in  the  relationship  established  by  the  consum- 
mation of  the  marriage,  he  is  excused. 

Third,  that,  where  one  is  stricken,  before  the  time  arrives 
for  the  consummation  of  the  marriage,  with  a  fatal  malady, 
and  has  but  a  few  days  or  weeks  or  months  to  live,  and  the 
evidence  makes  this  reasonably  certain,  he  is  excused  from 
the  consummation  of  the  marriage,  and,  being  excused,  his 
estate,  upon  his  death,  is  not  liable  in  damages  for  such  failure. 

These  are  implied  conditions  in  the  agreement  to  marry, 
and  the  agreement  to  marry  is  voided  by  their  happening, 
and,  the  agreement  being  void,  no  liability  for  damages  re- 
sults from  the  failure  to  perform.  The  first  proposition  rests 
upon  public  policy,  as  well  as  upon  the  conditions  herein 
suggested. 

In  the  instant  case,  the  evidence  discloses  without  ques- 
tion that,  before  any  time  was  fixed  for  the  final  consumma- 
tion of  this  agreement  to  marry,  the  defendant  was  afflicted 
with  a  fatal  malady — ^a  knowledge  of  which  came  to  him  before 
any  suggestion  was  made  by  him  to  the  plaintiff  of  any  disposi- 
tion on  his  part  to  withdraw  from  the  performance  of  the 
contract  and  the  consummation  of  it  by  marriage;  that  the 
malady  was  of  a  progressive  character ;  and  that  he  died  soon 
after  his  conversation  with  the  plaintiff  in  which  she  claims 
he  breached  his  promise  to  consummate  the  marriage.  Under 
the  facts  in  this  case,  we  are  satisfied  that  the  plaintiff  has 
not  shown  .a  right  to  recover  for  the  alleged  breach  of  promise 
of  marriage,  and,  on  this  issue,  the  case  must  also  be  a£Srmed. 
— Affirmed  on  both  appeals. 

Deemer,  Ladd,  Weaver  and  Preston,  JJ.,  concur. 

Evans,  G.  J.,  Salinger,  J.,  dissent  as  to  Division  II. 
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Salinger,  J.  (dissenting). — While  being  affieted  with  a 
loathsome  venereal  disease  is  suffered  to  be  a  complete  defense 
to  breach  of  promise,  it  has  been  understood  always  that  this 
rests  on  a  narrow  exception  engrafted  upon  the  law  of  con- 
tracts; understood  that  such  exception  is  not  worked  by  ten- 
derness to  the  defendant,  but  by  reasoning  that  it  will  be  a 
less  evil  to  i>ermit  him  to  take  advantage  of  his  own  wrong 
than  to  press  him  into  a  marriage  which  will  offend  public 
policy.  The  majority  has  extended  the  exception  to  what  is 
not  within  the  reason  for  the  extension — to  pernicious  anemia, 
which,  while  surely  fatal,  and  usually  so  within  a  year,  is 
neither  infectious,  contagious  nor  transmissible.  This  excep- 
tion is  not  enlarged  on  considerations  of  public  policy,  but 
on  the  ground  that,  if  performance  of  a  contract  will  be  in- 
jurious to  one  party  to  it,  neither  performance  nor  damages 
may  be  exacted  of  him.  In  my  opinion,  this  violates  both 
reason  and  authority.  Cessante  ratione  legis,  cessat  ipse  lex, 
is  disregarded.  It,  therefore,  is  not  surprising  that  the  opinion 
of  the  majority  proves  to  be  much  more  a  strenuous  effort  to 
£nd  reasons  for  a  desired  conclusion  than  the  statement  of  a 
conclusion  compelled  by  reasoning. 

In  Broom's  Legal  Maxims  (7th  Ed.),  *page  251,  it  is 
said: 

"To  a  declaration  for  breach  of  promise  of  marriage,  a 
plea  that  after  the  promise,  and  before  breach,  the  defendant 
became  afiBicted  with  disease,  which  rendered  him  'incapable 
of  marriage  without  great  danger  of  his  life  and,  therefore, 
unfit  for  the  married  state'  was  recently  held  bad,  in  accord- 
ance with  the  general  rule  that  a  man  who  has  voluntarily 
contracted  shall  either  perform  his  contract  or  pay  damages 
for  breach  of  it,  the  plea,  moreover,  not  showing  an  impossi- 
bility of  performance. ' ' 

Addison  on  Contracts,  the  great  English  authority,  at 
page  1315  (11th  Ed.),  says: 

''If,  subsequently  to  the  making  of  a  contract  to  marry, 
one  of  the  parties  by  bodily  disease  becomes  unfit  for  the  per- 
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f  ormanoe  of  the  most  important  duty  of  marriage,  the  party 
80  unfitted  is  not  thereby  entitled  to  treat  the  contract  as 
dissolved,  the  other  party  still  desiring  its  performance.  But 
the  latter  may  break  off  the  engagement;  for  if  a  man,  by 
disease  or  mutilation,  becomes  impotent,  he  could  never  main- 
tain an  action  against  a  woman  for  refusing  to  marry  him. " 

For  this,  he  cites  HaU  v.  Wright,  El.  Bl.  &  El.  746,  de- 
cided in  Exchequer  Chamber,  reversing  a  contrary  decision 
below.  This  case  fully  sustains  the  text.  In  it,  the  following 
plea  was  held  to  present  no  defense : 

^^Thai  defendant  after  the  promise  and  before  the  breach, 
became  afflicted  with  disease  occasioning  bleeding  from  the 
lungs,  and  by  reason  of  such  disease  became  incapable  of 
marriage  without  great  danger  to  his  life,  and,  therefore,  un- 
fit for  the  marriage  state.*' 

Willes,  J.,  in  speaking  of  the  contract,  said : 
''Its  performance  is  not  impossible;  and  it  is  not  enough 
to  show,  in  answer  to  an  action  upon  a  contract,  that  its  per- 
formance is  inconvenient  or  may  be  dangerous.  The  delicacy 
of  health,  alleged  as  an  excuse,  is  the  man's  misfortune,  not  to 
be  visited,  beyond  what  is  inevitable,  upon  the  woman.  If 
either  party  is  to  have  the  option  of  breaking  off  the  match, 
it  ought  to  be  the  woman.  The  court  has  no  right  to  say 
what  is  best  for  her.  If  the  man  were  rich  or  distinguished, 
and  the  woman  mercenary  or  ambitious,  she  might  still  desire 
to  marry  him  for  advancement  in  life.  I  do  not  sympathize 
with  such  a  woman,  if  any  there  be,  but  this  is  not  a  question 
of  sentiment  If  it  were,  I  might  put  the  case  of  a  real  attach- 
ment, where  such  an  illness  as  that  stated  in  the  plea  super- 
vening might  make  the  woman  even  more  anxious  to  marry, 
in  order  to  be  the  companion  and  the  nurse,  if  she  could  not 
be  the  mistress,  of  her  sweetheart." 

Crowder,  J.,  said: 

''But  I  am  of  opinion  that  it  is  no  excuse  for  a  breach 
of  promise  to  marry,  that  the  performance  of  the  conjugal 
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daties  would  be  attended  with  danger  to  the  defendant's  life. 
Sach  a  state  of  illness  may  make  it  matter  of  the  greatest 
pradenee  on  his  part  to  break  his  contract,  and  to  pay  such 
damages  as  a  jury  may  award  against  him  for  the  breach. 
But,  in  my  opinion,  it  is  no  legal  answer  to  the  action." 

Boast  V.  Firth,  relied  on  by  the  majority,  so  far  from 
sostaining  the  opinion,  is  affirmatively  against  it.  It  says  (4 
L.  B.  4  C.  P.  [1868],  at  page  8) : 

''In  the  case  of  a  contract  to  marry,  the  man,  thongh  he 
may  be  in  a  bad  state  of  health,  may,  nevertheless,  perform 
lus  contract  to  marry  the  woman,  and  so  give  her  the  benefit 
of  social  position  so  far  as  in  his  power,  though  he  may  be 
unable  to  fulfill  all  the  obligations  of  the  marriage  state; 
and  it  rests  with  the  woman  to  say  whether  she  will  enforce 
or  renounce  the  contract. ' ' 

Hall's  case  was  expressly  approved  in  Smith  v.  Compton, 
(N.  J.)  52  Atl.  386.  There  the  contention  was  that  defendant 
had  a  complete  defense  because,  without  his  fault,  he,  after 
promise,  contracted  or  developed  a  urinary  disease  which  kept 
him  under  treatment,  and  which  would  be  aggravated  by 
sexual  intercourse  and  thus  be  an  imminent  hazard  to  his 
life. 

On  aippeal,  Justice  Van  Sydde  said : 

''I  agree  with  the  declaration  of  the  majority  of  the 
judges  in  Hall  v.  Wright,  that  it  is  not  enough  to  show  in 
answer  to  an  action  upon  the  contract,  after  breach,  that  its 
performance  is  inconvenient  or  may  be  dangerous.  Impos- 
sibility to  perform  will  alone  constitute  an  absolute  bar.  Ill 
health  is  the  defendant's  misfortune,  not  to  be  visited,  beyond 
what  is  inevitable,  upon  the  plaintiff.  If  the  plaintiff  was 
wiUingy  in  view  of  his  social  position,  or  that  which  she  might 
acquire  hy  reason  of  his  wealth,  to  marry  him,  and  await  his 
restoration  to  health,  she  had  the  right  to  insist  upon  the 
benefit  of  the  unconditional  contract.    If  he  was  apprehensive 
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of  danger  to  his  health  or  life,  he  could  break  the  engagement, 
but  was  subject  to  such  damages  as  a  jur7  would  award 
against  him  for  the  breach.  That  would,  in  effect,  be  a  sub- 
stituted performance  in  discharge  of  the  obligation  incurred. 
This  is  in  consonance  with  the  well-established  rule  which 
governs  contracts,  and,  unless  it  is  adhered  to,  the  loss  falls 
upon  the  party  to  whom  no  fault  can  be  imputed." 

The  majority  attempts  to  avoid  these  direct  and  palpably 
sound  authorities  by  stating  that  the  tendency  of  the  ''later 
cases''  is  against  Hall  v.  WrigkU  The  ''later  cases"  consist 
of  the  one  case  of  Samders  v.  Coleman,  (Ya.)  34  S.  E.  621,  in 
which,  on  identical  plea  of  urinary  disease,  a  conclusion  op- 
posite to  that  of  Smith  v,  Compton,  supra,  is  reached. 

It  is  sufficient  comment  upon  the  Sanders  case  that  its 
only  citations  are  the  Shackleford  case  and  the  Allen  case. 

As  to  Shackleford  v.  Hamilton,  (Ky.)  15  L.  B.  A.  (O.  S.) 
531,  it  is  tiie  fact,  and  the  opinion  itself  shows  it  to  be  the 
fact,  that  it  was  decided  wholly  on  the  ground  that  the  mar- 
riage of  a  syphilitic  might  have  such  consequences  as  that 
public  poliey  will  permit  that  that  disease  be  urged  as  a  com- 
plete bar  to  a  promise  to  marry.  While  it,  in  a  way,  approves 
a  statement  in  a  dissent  by  Erie,  J.,  in  HaU  v.  Wright,  supra, 
an  examination  will  show  that  even  this  much,  which  is  said 
merely  arguendo,  deals  with  the  rights  of  the  party  not 
breaching. 

While  Allen  v.  Baker,  86  N.  G.  91,  has  an  abundance  of 
rhetoric  and  language  which,  if  broadly  accepted,  makes  any 
disease  a  complete  defense,  it  suffices  to  say  that  it,  too, 
involves  "a  loathsome  disease,  incurable  in  fact,  and  of  such 
a  nature  as  to  render  him  unfit  to  enter  the  marriage  relation 
with  anyone;"  and  that  its  ultimate  conclusion  is: 

"We  cannot  understand  how  one  can  be  liable  for  not 
fulfilling  a  contract  when  the  very  performance  thereof  would 
in  itself  amount  to  a  great  crime,  not  only  against  the  indi- 
vidual, but  against  society  itself." 
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2. 

The  ''support"  of  the  Stmders  case  which  the  majority 
marshals,  is  remarkable.  The  Shackleford  and  AUen  cases 
have  been  discussed.  Orover  v.  Zaok,  (Wash.)  87  Pac.  638, 
which  the  majority  thinks  supports  the  Sa/nders  case,  cites  the 
Skacklefard  case.  The  Zook  case  itself  is  decided  wholly  upon 
the  ground  that  consumption  is  a  complete  defense  because  it 
is  hi^y  infectious  and  transmissible,  and  the  ruling,  once 
more,  is  put  wholly  upon  the  grounds  of  public  policy.  The 
only  support  it  affords  to  the  claim  of  the  majority  that 
aggravation  of  a  disease  which  defendant  has  would  justify 
his  breach  of  promise  is  the  remark  that,  ''in  addition  to  the 
thought  of  progeniture,  there  would  be  also  that  of  the  ag- 
gravation of  the  disease  as  to  both  himself  and  prospective 
wife,  the  medical  experts  showing  that  tiie  intimate  associa- 
tion of  married  life  would  tend  to  augment  the  ravages  of 
the  malady  upon  each."  To  make  plain  that  this  is  merely 
incidental  argument  instead  of  the  decision  in  the  case,  it  is, 
only  necessary  to  examine  the  citations,  which  are  Ryder  t;. 
Byder,  (Vt.)  28  Atl.  1029;  Atchinsan  v.  Baker,  2  Peake  103, 
and  TrammeU  v.  Vaughan,  (Mo.)  59  S.  W.  79— which  last 
case,  the  majority  relies  on  affirmatively.  It  holds  that  dis- 
covery that  defendant  was  afflicted  with  contagious  venerei^ 
disease  entitled  him  to  postpone  the  marriage  for  a  reasonable 
time,  whether  or  not  plaintiff,  with  knowledge  of  his  condi- 
tion, was  willing  for  the  marriage  to  take  place. 

Beans  v,  Demvy,  141  Iowa  52,  involves  the  rights  of  the 
party  who  is  noi  diseased,  and  the  nearest  it  comes  to  touching 
the  case  at  bar  is  in  its  statement  that  one  is  excusable  for 
declining  to  carry  out  the  promise  of  marriage  where  the  other 
party  is  afflicted  with  an  incurable  venereal  disease,  unless 
the  promise  was  made  with  knowledge  that  the  other  party 
had  such  disease.  The  other  eases  relied  on  by  tlie  majority 
are  the  following,  and  seem  to  be  utterly  irrelevant : 
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Vierling  v.  Binder,  113  Iowa  339,  is  that  where  the  de- 
fendant pleads  he  did  not  engage  to  marry  because  of  physical 
condition  of  the  plainiiff  at  the  time  when  it  is  claimed  he  did 
make  such  engagement,  he  cannot  show  that  she  had  these 
ailments  at  the  time  of  the  trial  of  her  action  for  breach. 
Oring  v.  Lerch,  112  Pa.  St.  244,  holds  it  to  be  a  valid  defense 
to  the  action  that  the  woman  was  unable  to  have  sexual  inter- 
course, and,  although  she  promised  to  submit  to  a  surgical 
operation  to  cure  the  difficulty,  refused  to  do  so.  All  that  is 
decided  by  Ooddard  v.  Westcott,  (Mich.)  46  N.  W.  242,  is 
that  plaintiff  may  be  asked,  on  cross-examination,  whether  she 
had  told  certain  persons  she  had  a  tumor,  for  the  purpose  of 
showing  that  she  was  not  capable  of  making  or  carrying  out 
the  contract  at  the  time  inquired  into,  without  fraud  or  injury 
to  the  defendant. 

3. 

It  seems  to  have  been  apprehended  that  the  weight  of 
direct  case  law  is  not  with  the  opinion,  and  a  labored  attempt 
is  made  to  fortify  it  with  ''Act  of  God"  law,  and  the  general 
principles  that  govern  mutuality  of  contract  and  failure  of 
consideration.  To  make  use  of  the  act  of  Ood  eases,  the  major- 
ity is  obliged  to  assume  certain  facts  erroneously,  to  make 
unsound  deductions  from  what  is  assumed,  and  to  misappre- 
hend what  "Act  of  Ood"  is,  in  law.  To  make  this  plain,  one 
need  but  point  out  that  the  opinion  inquires  whether  death 
before  breach  would  not  be  a  complete  defense,  and  answers 
that  it  would.  This  is  true,  but  true  because  all  the  cases 
hold  that  that  only  is  an  act  of  God  which  makes  any  per- 
formance impossible.  Death  does  that.  As  to  the  cases  upon 
which  the  opinion  relies — Robinson  v.  Davison,  Law  Reports, 
Vol.  6,  Ex.  269,  and  the  cases  therein  cited  (and  cited  also  by 
the  majority),  to  wit:  Dickey  v.  Idnscott,  20  Me.  453 ;  Fenton 
V.  Clark,  11  Vt.  557,  Spalding  v.  Rosa,  71  N.  Y.  40,  and  Green 
V.  OUberiy  21  Wis.  401 — each  and  all  of  them  in  some  form 
or  other  involve  the  proposition  that,  if  one  agree  to  perform 
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personal  labor  or  services  which  cannot  be  done  by  deputy, 
and  become  too  ill  to  perform,  he  is  excused.  Certainly. 
Where  one  agrees  to  do  labor  and,  without  fault  of  his,  sick- 
ness makes  it  impossible  for  him  to  labor,  there  is  a  case  which 
is  in  principle  the  equal  of  death.  The  law  on  tiiis  head  is 
in  no  confusion.  Dewey  v.  Union  School  District,  (Mich.)  5 
N.  W.  646,  647,  and  Gear  v.  Gray,  (Ind.  Appellate)  37  N.  B. 
1059,  declare  that  the  performance  of  a  contract  will  only 
be  excused  as  being  prevented  by  the  "Act  of  CJod"  when 
there  are  intervening  circumstances  which  render  i>erform- 
anoe  impossible,  and  not  when  they  only  make  it  di£Scult  and 
undesirable;  and  hence  the  suspension  of  a  school  by  reason 
of  an  epidemic  of  a  contagious  disease  does  not  defeat  the  right 
of  a  teacher  to  compensation  under  his  contract. 

In  Bingeman  v.  State,  (Ala.)  34  So.  351,  sureties  on  a  bail 
bond  pleaded  on  a  judgment  nisi  that,  after  the  execution, 
the  principal  was  so  ill  of  consumption  that  it  became  neces- 
sary to  the  preservation  or  prolongation  of  his  life  for  him  to 
go  to  another  state;  and  that,  at  the  time  a  forfeiture  was 
taken,  a  return  could  not  have  been  made  without  serious 
detriment  to  his  health,  nor  without  imminent  danger  to  his 
life.  It  was  held  a  bad  plea  because  it  did  not  aver  im- 
possibility of  appearance  by  the  principal  resulting  from  an 
act  of  God;  and  that,  while  his  death  in  such  case  would 
have  been  the  act  of  Qod  in  legal  contemplation,  illness,  how- 
ever severe  and  critical,  is  not.  In  support,  the  case  cites 
Cainv.  State,  55  Ala.  170;  State  v.  Crosby,  (Ala.)  22  So.  110; 
3  Am.  &  Eng.  Bncyc.  of  Law  717 ;  Taylor  v.  Taintor,  16  Wall. 
366 ;  Piercy  v.  The  People,  10  111.  App.  219 ;  Devine  v.  State, 
5  Sneed  (Tenn.)  623,  and  Scully  v.  Kirkpatrick,  (Pa.)  21  Am. 
Beports  62,  64. 

Not  a  case  may  be  found  in  which  vis  major  is  applied  to 
anything  short  of  utter  inability  to  perform,  at  all.  That  it 
may  not  be  in  the  very  case  at  bar  is  squarely  held  in  Broom's 
Legal  Maxims,  Addison's  Contracts,  Pollock's  Contracts,  and 
Boast  V.  Firth,  relied  on  by  the  majority,  and  in  Halt  v. 
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Wright,  and  Smith  v.  Campion.  These  demonstrate  that  ''Act 
of  Gk)d"  has  no  application  where  performance  is  not  ren- 
dered impossible.  To  avoid  them  the  majority  is  forced  to 
reason  thus:  (1)  Act  of  Qod  is  a  complete  defense  because  it 
makes  any  performance  impossible;  (2)  a  fatal  disease  is  an 
act  of  Gk>d;  (3)  defendant  had  such  disease;  (4)  therefore, 
it  was  impossible  for  him  to  marry,  and  he  is  excused. 

It  is  manifest,  the  opinion  was  compelled  to  assume  that 
his  disease  made  performance  by  defendant  impossible.  This 
assumption  counters  the  testimony  adduced  for  def endant,  in- 
cluding Dr.  Patty,  who  said:  "I  do  not  mean  to  say  he  was 
unable  to  stand  up  and  go  through  a  ceremony  of  marriage." 
It  assumes  what  is  contrary  to  reason  and  common  knowledge, 
and  is  against  all  the  authorities  that  speak  to  the  point, 
including  those  upon  which  the  majority  relies.  See  the  au- 
thorities last  referred  to.  It  cannot  be  conceived  how  the 
mere  going  through  the  ceremony  can  have  such  or  much 
effect  on  health  or  life — or  though  one  be  in  never  so  parlous 
a  state  of  health  why  he  is  incapable  of  becoming  married. 

The  majority  inquires  whether,  in  the  extreme  case  of  a 
demand  for  performance,  when  the  other  party  is  immediately 
to  die,  and  the  ceremony  involves  **in  it  great  peril  to  life," 
there  should  be  a  recovery.  It  is  an  extreme  case,  and  the 
question  might  well  be  answered  by  asking  whether,  if  death 
be  certain,  though  a  year  away,  performance  would  be  ex- 
cused; for  the  two  cases  involve  nothing  but  a  difference  in 
degree.  But  even  as  to  the  extreme  case  suggested,  it  can  be 
said,  in  the  first  place,  that  the  going  through  the  ceremony 
cannot  involve  great  or  any  other  peril  to  life ;  that  cases  do 
occur  in  which  the  man,  though  mortally  wounded  and  about 
to  expire,  has  insisted  upon  giving  his  name  and  the  right  of 
inheritance  to  the  woman  whom  he  had  promised  to  marry; 
and  that  the  situation  presents  no  more  than  matter  in  mitiga- 
tion. In  such  circumstances,  the  recovery  would  not  be  large, 
but  that  is  no  good  reason  for  departing  from  the  sound  rules 
of  the  law  of  contracts.    Better  that  recovery  should  be  allow- 
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able  in  any  case  than  to  disturb  salutary  elementary  rules 
which  prohibit  a  breach  of  contract  based  on  the  desires  or 
oonTenience  of  the  one  repudiating. 


Bealizing,  no  doubt,  the  weakness  of  argument  based  on 
the  ''impossibility"  or  injuriousness  of  going  through  the 
ceremony,  it  is  insisted  that  marriage  means  more  than  being 
one  party  to  the  marriage  service,  and  that  marriage  is  ''im- 
possible" whenever  one  party  is  unable  to  respond  to  all  that 
marriage  means  or  should  mean.  This  reasoning  can  be  sup- 
ported only  by  the  application  of  general  rules  governing 
mutuality  in  contracts,  or  by  assuming  that  the  rearing  of 
children  is  of  itself  the  consummation  of  marriage,  and  its 
sole  constituent.  This  last  overlooks  consortium,  the  privilege 
of  bearing  the  name  of  the  man,  of  being  endowed  with  his 
social  standing,  and  of  the  right  of  inheritance.  Followed  to 
the  bitter  end,  any  who  are  above  a  certain  age  may  freely 
breach  a  contract  to  marry  because  there  could  be  no  off- 
spring from  their  marriage.  As  the  opinion  itself  shows. 
Pollock  declares  that  impossibility  of  performance  as  applied 
to  breach  of  contract  to  labor  by  reason  of  sickness  has  no 
place  here,  because  to  apply  it  would  be  "against  the  common 
understanding  of  mankind,  and  the  general  treatment  of 
marriage  by  English  law  according  to  which  the  acquisition 
of  legal  or  social  position  by  marriage  is  a  principal  or  inde- 
pendent object  of  the  contract,"  and  (Contracts,  3rd  Ed., 
page  546)  though  defendant  may  be  unable  to  fulfill  all  the 
obligations  of  the  marriage,  it  rests  with  the  woman  to  say 
whether  she  will  enforce  or  renounce  the  contract — all  of 
which  amounts  to  saying  that  there  is  no  impossibility  of  per- 
formance, as  the  law  understands  the  term,  merely  because 
children  are  impossible.  In  Boast  v.  Firth,  relied  on  by  the 
majority,  it  is  said  that  the  contract  to  marry  may  be  per- 
formed despite  bad  health,  because  the  sick  man  can  "give 
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her  the  benefit  of  social  position  so  far  as  in  his  power,  though 
he  may  be  unable  to  fulfill  all  the  obligations  of  the  marriage 
state."  In  Orover  v.  Zook,  also  relied  on  by  the  majority, 
''the  thought  of  progeniture"  is  treated  as  but  one  element, 
and  the  defendant  is  excused,  not  on  that  account,  but  because 
his  pulmonary  consumption  made  the  marriage  one  against 
public  policy.  It  has  already  been  presented  by  the  illustra- 
tion of  an  agreement  to  marry  entered  into  by  very  old 
people,  and  by  death-bed  marriages  insisted  u^^on  by  the  one 
dying,  that  marriage  on  part  of  one  who  is  mortally  ill  is 
not  impossible,  and  that  marriage  involves  more  than 
children. 

5. 

The  theory  of  failure  of  consideration  is  not  persuasive, 
either.  This  is  the  first  time  it  has  been  invoked  for  the  one 
who  is  wtiable  to  furnish  full  consideration.  It  involves  a 
confusion  of  the  parties.  The  woman  might  well  refuse  to 
marry  because  the  condition  of  the  man  was  such  that  his 
marrying  her  would  furnish  no  consideration  for  her  promise 
to  marry  him.  Reversing  this  leads  to  the  remarkable  result 
that  one  who  has  agreed  to  furnish  certain  things,  and  is 
unable  to  furnish  them,  or  some  of  them,  may  plead  a  failure 
of  consideration,  and  say  that,  because  he  can  furnish  only 
half  of  what  was  agreed  upon,  that  then,  though  the  other 
party  is  satisfied  with  half,  he  need  not  perform  at  all,  be- 
cause he  cannot  furnish  all.  Such  reasoning  overlooks  that 
where  there  may  be  a  part  performance,  and  the  one  able  to 
perform  fully  is  willing  to  waive  full  performance 
by  the  other,  it  does  not  lie  in  the  mouth  of  the  one  who  is  in 
default  to  complain.  Take  the  illness  cases  before  adverted 
to.  There  would  be  a  wholly  different  ruling  if  one  agreed  to 
do  copying  in  an  ofiice  and  also  to  sweep  the  office,  and  it 
transpired  he  was  too  ill  to  do  the  sweeping,  but  able  to  do 
the  copying,  and  the  employer  was  willing  to  accept  copying 
as  full  performance  of  the  contract.    The  employer  might  well 
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refuse  to  perform  if  the  other  could  not  do  all  that  was  con- 
tracted for.  But  the  opinion  turns  this  round,  and  excuses 
one  from  doing  what  he  can  do,  because  it  is  less  than  be 
agreed  to  do,  even  though  the  other  party  is  willing  to  accept 
the  shortage. 

Boast  V.  Firth,  supra,  involves  inability  to  perform  labor 
agreed  to  be  performed,  because  of  permanent  sickness,  and 
holds  such  illness  to  be  an  excuse ;  but  it  distinguishes  HaU  v. 
Wright,  supra,  by  pointing  out  that,  while  the  apprentice  in 
the  Boast  case  could  not  perform,  on  contract  to  marry,  the 
man,  though  he  may  be  in  a  bad  state  of  health,  may  perform 
to  some  extent,  and  he  may  not  avail  himself  of  his  disability, 
if  the  woman  is  willing  to  accept  part  performance. 

One  can  understand  how,  on  the  reasoning  of  the  major- 
ity, a  young  woman  who  had  agreed  to  marry  an  octogenarian 
might  decline  performance  on  the  ground  that  there  was  no 
consideration  for  her  promise ;  but  it  is  beyond  me  to  under- 
stand how  the  old  man  can  interpose  such  plea  to  excuse  per- 
formance on  his  part,  when  the  other  party  remains  willing. 

"Where  the  malady  is  of  such  a  fatal  character  that  he 
cannot  enter  into  the  marriage  relation  and  receive  any  of 
the  benefits  which  grow  out  of  and  are  involved  in  the  rela- 
tionship established  by  the  consummation  of  the  marriage,  he 
is  excused,"  says  the  majority.  And,  if  ** either  party  is  ren- 
dered incapable  of  giving  that  which  the  contract  caUs  for, 
the  other  party  may  repudiate  the  agreement  ...  be- 
eaose  of  the  failure  ...  of  the  consideration  upon  which 
the  promise  rests. ' '  And,  one  may  ' '  refuse  to  perform  when, 
1^  the  act  of  Qod,  he  has  become  wholly  incapable  of  receiv- 
ing any  of  the  consideration."  Is  the  majority  prepared  to 
follow  this  where  it  may  lead  f 

If  one  have  spectacles  fitted  and  immediately  thereafter 
become  bUnd,  is  he  excused  from  paying  for  the  work  and 
the  glasses  because  an  act  of  God  has  made  them  of  no 
use  to  him  f  Will  the  amputation  of  both  feet  after  ordering 
boots  absolve  from  payment?     If  one  ordered  lemons,  and. 
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by  the  time  they  reached  him  in  due  coarse  of  transportation, 
he  found  himself  suffering  from  some  disease  of  the  throat 
that  would  make  it  agony  for  him  to  use  the  lemon  juice  as 
he  had  intended,  it  would  follow,  on  the  reasoning  of  the 
majority,  that  he  could  refuse  to  pay. 


& 


The  majority  says: 

"If  the  woman  may  repudiate  the  contract  because  the 
man  has  become  by  the  act  of  Qod  in  such  a  condition  physic- 
ally as  to  render  him  incapkble  of  giving  to  her  all  that,  under 
the  consummated  contract,  she  is  entitled  to,  then  the  man 
may,  the  contract  being  mutual,  refuse  to  perform  when,  by 
the  act  of  Qod,  he  has  become  wholly  iiicapable  of  receiving 
any  of  the  consideration  which  the  consummated  contract 
entitled  him  to.  One  cannot  give  to  another  that  which  the 
other  is  wholly  incapable  of  receiving." 

This  overlooks  all  that  has  just  been  said,  and  holds  that, 
because  one  who  has  the  right  to  repudiate  chooses  to  waive 
that  right,  the  other  is  thereby  authorized  to  repudiate.  So 
far  as  the  doctrine  of  the  mutuality  of  contracts  is  applicable, 
the  cases  do  apply  it.  Either  may  defend  on  the  ground  that 
his  or  her  disease  is  such  that  performance  would  violate 
public  policy.  To  go  beyond  this  is  to  apply  one  of  the  excep- 
tional rules  in  specific  performance  to  the  case  of  this  contract. 

There  is  a  rule  in  specific  performance  that  one  who  was 
himself  unable  to  perform  when  the  contract  was  made  cannot 
have  this  particular  remedy,  even  though  he  becomes  able  to 
perform  before  he  brings  action.  Ltise  v.  Deitz,  46  Iowa  205 ; 
Bichnumd  v.  Dviuque  &  S.  C.  Railway,  33  Iowa,  at  486. 
Self-evidently,  this  rule  can  have  no  application  in  any  case 
where  the  court  is  without  power  to  compel  specific  perform- 
ance. A  marriage  is  manifestly  one  of  the  things  that  may 
not  be  compelled  by  court  order.  Consequently,  that  one  is 
not  bound  to  marry  a  plaintiff  who  is  sick  does  not  make  a 
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law  rule  that,  where  plaintiff  is  willing  to  many  a  defendant, 
though  sick,  such  defendant  may  break  his  contract  because 
he  is  sick. 

If  one  can  conceive  the  inconceivable  case  of  a  promise 
to  many  being  brought  into  chancery  on  application  for 
specific  performance,  then,  the  granting  of  the  relief  being 
discretionary,  it  might  well  be  that,  in  a  case  where  {lerf orm- 
ance  would  entail  physical  danger  to  the  party  in  default,  the 
chancellor  would  use  his  discretion  and  relegate  the  one  not 
in  default  to  some  remedy  other  than  specific  performance. 
But  here,  the  essential  position  of  the  defendant  is  that,  be- 
cause it  will  work  an  injury  to  him  and  him  alone, — ^because, 
if  he  kept  his  promise,  the  consortium  he  could  give  would 
be  of  less  value  than  if  he  were  well,  therefore  the  party  not 
in  fault  is  entitled  to  no  relief. 

I  would  reverse  on  the  appeal  of  defendant. 

Evans,  Ch.  J.  (dissentinjg). — I  am  not  averse  in  spirit 
to  the  condition  imposed  by  the  majority  upon  the  marriage 
promise.  Its  reasonableness  is  that  it  softens  harshness  in  the 
enforcement  of  a  contract  which,  from  its  very  nature,  ought 
to  be  characterized  by  tenderness.  However,  to  subject  such 
contracts  to  such  a  condition  as  a  continuing  and  necessary 
qualification  thereof  is  to  declare  a  measure  of  disability. 
This  is  a  purely  legislative  prerogative,  and  not  a  judicial 
one.  In  the  absence,  therefore,  of  qualifying  legislation,  I 
feel  constrained  to  join  the  dissent  as  declaring  for  the  recog- 
nition of  the  contract  as  actually  made  by  the  parties. 


J.  J.  Beckeb,  Appellee,  v.  iNCORPORATEa)  Town  op  CnutoAN, 

Appellant. 

EVIDENOE:    Parol  as  Affecting  Writing— Custom  and  Usage— Plead- 

1    ing.    Parol  evidence  is  admissible  without  pleading  to  show  that, 

by  usage  and  custom,  certain  words  and  phrases  employed  in  a 

written  contract  have  a  special  meaning  in  the  business  with  ref- 
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erenoe  to  which  the  oontract  ia  made.     So  held  as  to  the  clause, 
complete  piped  well, "  in  a  contract  for  the  construction  of  a  well. 


ti 


0ONTSA0T8:     CoiistRiction— Pxovlnoe  of  Ckmrt  and  Joxy.    When 
2    controversy  exists  whether  certain  words  or  phrases  used  in  a  writ- 
ten instrument  have  acquired  a  particular  meaning  in  a  particular 
business,  it  is  proper  to  require  the  jury  to  determine  the  sense  in 
which  such  words  or  phrases  were  used. 

HEW  TBIAIi:  Oondiict  of  Balliflf— Unanthoilied  Statemoits  to  Joxy. 
8  Misconduct  of  a  bailiff  without  an  affirmative  showing  of  prejudice 
is  not  ground  for  a  new  trial.  Held,  certain  jesting  remarks  of  a 
bailiff  to  some  of  the  jury  as  to  the  time  they  would  be  kept  to- 
gether in  the  absence  of  an  agreement  were  not  sufficient  grounds 
for  a  new  trial. 

HEW  TBIAL:    €k>iidiict  of  Joxy— Unmuranted  DiflCDflBion.    The  con- 

4  elusion  of  the  trial  court  on  conflicting  testimony  as  to  whether 
the  jury  indulged  in  unwarranted  discussion  and  statements,  or 
was  otherwise  guilty  of  misconduct,  is  conclusive  on  the  appellate 
court. 

HEW  TBIAL:    Newly  Diflcoreted  Eridence— DUigenoe.    Newly  dis- 

5  covered  evidence  without  a  showing  of  diligence  in  discovering  it 
is  not  sufficient  to  justify  a  new  trial.  So  held  where  the  newly 
discovered  evidence  was  either  from  those  (a)  who  were  witnesses 
on  the  former  trial,  or  (b)  who  were  present  on  the  former  trial 
and  referred  to  by  witneeaes  as  having  knowledge  of  the  contro- 
veny. 

HEW  TBIAL:    Newly  Dlaeoveied  Evidence — ^Docnmentuy  Evidence. 

6  The  discovery  of  documentary  evidence,  fully  covered  by  secondary 
evidence  on  the  former  trial,  is  not  sufficient  to  justify  a  new  trial. 

OONTBAOTS:    Perfoinumce— Nottce— Oral  or  Written.    Oral  notiee 

7  of  a  matter  pertaining  to  the  performance  of  a  oontraet  is  suffl- 
dent,  in  the  absence  of  a  provision  to  the  contrary. 

WITNESSES:     OroBS-Ezaminatlon— Limitation.    Prejudice  may  not 

8  be  predicated  on  a  limitation  placed  on  the  cross-examination  of  a 
witness  (a)  when  the  matter  excluded  was  not  cross-examination, 
and  (b)  when  the  matter  sought  to  be  elicited  (assuming  it  to  be 
cross-examination)  was  fully  brought  out  at  a  later  stage  of  the 
triaL 

APPEAL  AND  EB&OB:    Parties  Entitled  to  Allege  Error— Becelv- 

9  lag  Evidence  Wltboat  Objection.  Acquiescing  in  the  rcccpti(]i 
of  evidence  precludes  subsequent  objections  to  the  retention  thereof. 
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Appeal  from  Oreene  District  Court. — M.  E.  Hutchison, 

Judge. 

Tuesday,  April  4,  1916. 

Action  against  defendant  for  the  contract  price  or  reason- 
able value  of  sinking  a  well  for  the  defendant  town.  The 
defense  was  that  the  well  was  constructed  under  a  written 
contract ;  that  plaintiff  did  not  comply  with  the  terms  of  this 
contract  or  complete  a  well  in  substantial  compliance  with 
his  agreement.  Defendant  also  pleaded  that,  by  special  agree- 
ment between  the  parties,  a  certain  phrase  used  in  the  contract 
meant  that  the  well  should  be  piped  from  top  to  bottom  with 
standard  iron  pipe.  This  was  denied  by  plaintiff,  and  he 
8x>ecially  pleaded  that  the  work  was  done  according  to  the 
terms  of  the  agreement.  On  these  issues,  the  case  was  tried 
to  a  jury,  resulting  in  a  verdict  and  judgment  for  plaintiff, 
and  defendant  appeals. — Affirmed. 

A,  D.  Howard  and  Church  &  McCully,  for  appellant. 
Seneff,  Bliss  &  Witwer,  for  appellee. 

Debmer,  J. — ^Although  the  record  is  very  large,  consist- 
ing of  something  like  527  pages  of  printed  matter,  the  ultimate 
questions  are  few  in  number,  and  might  well  have  been  pre- 
sented in  from  150  to  200  pages. 

On  the  7th  of  October,  1912,  the  defendant  town  entered 
into  a  contract  with  plaintiff  whereby  plaintiff  undertook  to 
drill  and  complete  a  well  for  the  town  at  a  point  to  be 
selected  by  the  town.    The  contract  provided: 

''Said  well  to  be  8  inches  at  the  top  and  continued  as 
such  until  bed  rock  is  encountered,  but  in  no  case  less  than 
100  feet,  and  not  less  than  6  inches  in  diameter  at  the  bottom 
of  the  well.  In  case  second  party  is  unable  to  complete  said 
well  so  specified  because  having  encountered  bed  rock  at  not 
less  than  100  feet,  but  should  bed  rock  be  encountered  at  a 

Vol- 1751a.— 11 
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greater  depth  than  100  feet,  then  second  party  shall  be  allowed 
to  enlarge  size  of  well  and  pipe  to  10  inches  in  diameter  at  the 
top,  but  in  no  place  less  than  6  inches  in  diameter.  Party  of 
the  second  part  agrees  to  furnish  a  complete  piped  well  with 
sufficient  water  in  same  that  will  stand  the  test  of  any  four- 
inch  cylinder  pump  with  a  continual  full  flow  for  10  hours, 
said  pump  to  be  furnished  by  first  party,  said  test  to  be 
satisfactory  to  first  party.  Said  test  to  be  made  by  second 
party,  without  compensation.  Second  party  agrees  to  com- 
plete well  by  January  15,  1913,  and  in  case  said  well  is  not 
completed  by  this  date,  this  contract  is  null  and  void,  and 
first  party  has  not  obligated  themselves  to  second  party.  It  is 
further  agreed  that  second  party  is  to  furnish  all  material 
and  pipe  except  sand  point,  if  one  is  needed,  which  is  to  be 
placed  by  second  party,  and  complete  well  in  a  workmanship- 
like manner.  All  pipe  used  in  the  above  described  well  to  be 
standard  pipe.  First  party  agrees  to  pay  to  second  party 
$3.25  per  lineal  foot  for  the  eight-inch  well  and  in  case  it 
becomes  necessary  to  enlarge  to  10  inches  at  the  top  first  party 
agrees  to  pay  $4.00  per  lineal  foot  when  completed  and 
accepted  by  first  party." 

Defendant  contends  that,  by  reason  of  a  conversation  had 
between  the  parties  before  and  at  the  time  of  the  signing  of 
the  contract,  the  term  '' complete  piped  well"  meant  that  the 
well  should  have  been  piped  from  top  to  bottom  with  iron 
piping.  This,  plaintiff  denied.  He  also  claimed  that,  accord- 
ing to  custom  and  usage  and  the  understanding  of  the  trade, 
the  term  used  in  the  contract  meant  no  more  than  that  iron 
piping  should  be  used  where  necessary  to  keep  out  surface 
water  or  seepage,  and  that  piping  should  not  be  used  in  going 
through  solid  rock,  and  that  piping  such  as  defendant  insists 
upon  would  have  destroyed  the  usefulness  of  the  well.  It  is 
practically  admitted  that  the  well  was  not  constructed  accord- 
ing to  defendant's  contention ;  and  as  it  was  to  be  drilled  and 
piped  according  to  the  terms  of  a  written  contract,,  plaintiff, 
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in  order  to  recover  the  contract  price,  was  required  to  show 
substantial  compliance  with  the  terms  of  the  contract  on  his 
part*  The  trial  court  correctly  instructed  that  he  could  not 
recover  on  qtianium  meruit;  and  about  the  only  issue  sub- 
mitted to  the  jury  was  the  proper  interpretation  to  be  given 
the  contract.  Appellant's  counsel  assign  97  errors  said  to 
have  been  committed  by  the  trial  court ;  but  they  confine  their 
arguments  to  8  main  propositions.  They  first  say  that  the 
contract  itself  calls  for  a  well  completely  piped  from  top  to 
bottom  with  standard  iron  pipe,  and  that  the  trial  court  should 
have  so  instructed  the  jury.  Abandoning  this  proposition  for 
the  moment,  they  insist  that,  by  reason  of  prior  and  con- 
temporaneous agreements  and  understandings  between  the 
parties,  the  contract  should  be  so  construed,  and  they  intro- 
duced testimony  to  substantiate  the  contention.  Adopting  this 
view,  the  trial  court  instructed  the  jury  that  it  was  for  it  to 
decide  whether  or  not  there  was  such  a  prior  or  contempo- 
raneous understanding  or  agreement,  or  whether  the  defendant 
was  led  to  believe  from  the  prior  negotiations  between  the 
parties  that  the  well  should  be  piped  from  top  to  bottom,  and 
directed  the  jury  that,  if  it  found  either  proposition  to  be 
true,  then  the  verdict  should  be  for  defendant.  The  plaintiff 
denied  that  he  said  or  did  anything  to  lead  the  defendant  to 
so  believe,  and  also  averred  that,  according  to  use  and  custom 
among  well  diggers  in  the  locality,  the  terms  used  in  the 
contract  with  reference  to  iron  piping  meant  no  more  than 
that  it  should  be  used  when  and  where  necessary  to  prevent 
the  inflow  of  surface  water,  caving  of  the  well,  etc. ;  and  that 
a  well  piped  from  top  to  bottom,  as  defendant  claims  this  one 
was  to  have  been,  would  be  ineflPective  and  useless.  This  issue 
was  also  submitted  to  the  jury,  and.  defendant's  main  com- 
plaint is  that  the  testimony  on  these  points  was  inadmissible 
because  plaintiff  did  not  plead  usage  or  custom,  and  that 
if  it  had,  such  testimony  was  inadmissible  because  contra- 
dicting the  terms  of  the  written  agreement. 
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I.  The  first  proposition  which,  arises  on  the  appeal  is 
the  admissibility  of  oral  testimony  as  to  custom  and  usage 
and  in  explanation  of  the  term,  ''complete  piped  well,"  there 

being  no  pleading  of  usage  or  custom  or  that 

1.  Evidence:  ^         f  e»         -*~b 

parol  aa  affect-  the  terms  used  were  technical  ones  having  a 
uaa^eVpiM^d-  definite  meaning  among  well  borers  and 
*"*•  diggers. 

It  will  be  noted  that  the  phrase,  ''com- 
plete piped  well,"  is  not  clear  to  the  ordinary  mind.  What 
is  a  complete  well,  piped?  Is  it  the  equivalent  of  a  well 
completely  piped  ?  Surely  the  terms  are  not  equivalent.  One 
means  a  complete  well  piped  and  the  other,  a  completely 
piped  well.  In  view  of  this  distinction,  it  is  manifest  that  the 
term  used  may  have  a  technical  signification  among  well  dig- 
gers due  to  usage  and  custom,  and  that  testimony  of  such  usage 
or  custom  or  terminology  may  be  received,  not  for  the  purpose 
of  varying  or  contradicting  the  contract  itself,  but  explanatory 
of  the  term  used  and  identifying  the  subject  matter  of  the 
contract.  Such  testimony  is  admissible  without  being  pleaded ; 
and  it  was  competent  for  plaintiff  to  show  without  any  plead- 
ing that  such  a  construction  of  the  contract  as  defendant 
was  insisting  upon  would  defeat  the  very  objects  and  pur- 
poses of  the  well,  in  that  it  would  prevent  the  flow  of  water 
therein  and  make  it  impossible  for  the  well  to  meet  the  tests 
required  by  the  contract  itself.  There  is  no  real  divergence 
of  authority  upon  the  proposition  that  such  usage  or  custom 
may  be  shown,  and  that  it  need  not  be  specially  pleaded. 
See  WUson  v.  Delaney,  137  Iowa  639 ;  Thayer  v.  Smoky  Hol- 
low Coal  Co.,  121  Iowa  121 ;  Coulter  Mfg.  Co.  v.  Fort  Dodge 
Grocery  Co.,  97  Iowa  616 ;  Wood  v.  AUen,  111  Iowa  97 ;  Sher- 
wood V.  Home  Savings  Bank,  131  Iowa  528 ;  Brody  v.  Chitten- 
den, 106  Iowa  524.    In  Wilson's  case,  supra,  it  is  said : 

"Passing  to  the  other  point,  it  may  be  conceded  that  the 
expression  'stock  cattle'  is  not  one  carrying  universal  mean- 
ing in  the  sense  that  necessarily  there  is  thereby  presented 
the  same  thought  in  the  same  way  to  the  minds  of  all  men; 
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bnt  it  is  matters  of  uncertainty  in  the  terms,  stipulations  and 
conditions  of  the  contract,  and  not  matters  of  mere  definition. 
Quit  come  within  the  specific  performance  rule.  And  where,  as 
here,  parties  contract  with  reference  to  cattle,  and  in  doing 
80  make  use  of  the  expression  'stock  cattle,'  and  no  mistake 
18  alleged,  it  must  be  presumed  to  have  been  their  mutual 
intent  that  their  expression  should  be  given  the  meaning  com- 
mon to  the  understanding  of  cattle  men  in  general.  And,  in 
sach  view,  it  cannot  be  said  that  by  using  the  expression  the 
parties  have  involved  themselves  in  any  uncertainty  as  to  the 
terms,  etc.,  of  their  contract.  The  trouble  is  one  of  definition 
alone.  And,  as  related  to  the  situation  in  hand,  upon  defini- 
tion depends  no  more  than  the  identification  of  the  subject 
matter  of  the  contract.  It  follows  that  there  is  involved 
simply  an  inquiry  into  the  technical  or  special  meaning  of  the 
expression  used  among  those  who  deal  in  cattle.  *  *  *  'Parol 
evidence  is  always  admissible  •  •  •  in  order  to  connect  the 
description  with  the  thing  intended,  and  thereby  to  identify 
the  subject  matter,  and  to  explain  all  technical  terms  or 
phrases  used  in  a  local  or  special  sense.'  " 

Authorities  from  other  states  announce  the  same  rule. 
Olohe  Ins.  Co.  v.  Moffat  Co.,  154  Fed.  13 ;  Arkadelphm  Lum- 
ber Co.  V.  Asman  (Ark.),  107  S.  W.  1171;  Breen  v.  Moron 
(Minn.),  53  N.  W.  755. 

If  such  testimony  be  offered  to  add  to  or  subtract  from  a 
contract  or  to  vary  its  terms,  and  it  is  not  merely  explanatory 
in  character,  doubtless  a  pleading  is  necessary ;  but  not  so  in 
such  cases  as  the  one  we  have  here. 

II.  It  is  said  that  the  trial  court  erred  in  not  instructing 
the  jury  in  the  first  instance  as  to  the  meaning  of  the  contract 
as  a  matter  of  law,  and  then  leaving  it  to  the  jury  to  say, 

under  all  the  circumstances,  whether  or  not, 

2.  ooMTRACTs:        in  view  of  all  the  testimony,  that  was  the 

5urt  wSfjury.    "i*®^tion  of  the  parties.     The  general  rule, 

of  course,  is  that  the  construction  of  a  con- 
tract is  a  matter  of  law  for  the  court,  and  not  of  fact  for  a 
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jury.  Buty  like  all  rules,  it  has  its  exceptions  and,  in  view  of 
the  issues  tendered  here,  we  think  there  was  no  error. 

The  questions  naturally  arise:  What  should  the  court 
have  said  regarding  the  contract?  Should  it  have  told  the 
jury  that  it  meant  that  the  well  should  be  piped  from  top  to 
bottom  with  standard  iron  pipe,  in  the  face  of  testimony  that 
such  a  well  would  not  and  could  not  have  met  the  tests 
required  by  the  contract  itself?  Or  should  it  have  said,  as  a 
matter  of  law,  that  the  contract  did  not  in  terms  require  that 
the  well  should  be  completely  piped ;  but  that,  if  the  parties 
during  the  negotiations  agreed  that  it  should  be  so  piped,  and 
used  this  phrase  as  expressive  of  their  desires  and  purposes, 
then  the  jury  should  find  that  the  well  was  not  constructed 
in  accord  with  the  terms  of  the  contract,  and  plaintiff  should 
not  recover!  As  a  matter  of  fact,  in  view  of  the  conflicting 
testimony,  the  trial  court  left  it  to  the  jury  to  say  what  the 
parties  meant  by  the  term  a  "complete  piped  well,**  in  view 
of  all  the  other  provisions  of  the  contract  and  the  testimony 
adduced  pro  and  con,  and  the  jury  found  specially,  in  answer 
to  a  special  interrogatory,  that  the  plaintiff  furnished  and 
completed  a  well  for  defendant  sufficient  in  capacity  to  furnish 
a  continual  flow  of  water  for  ten  hours  by  the  pump  furnished 
by  defendant. 

We  see  no  error  in  the  instruction  given  on  the  construction 
of  the  contract  of  which  defendant  may  justly  complain. 
2  Elliott  on  Contracts,  Sees.  1564,  1565;  Brown  v.  M'Oran, 
10  L.  Ed.  (U.  S.)  550  (14  Peters  479) ;  Qinnuth  v.  Blmk&nr 
ship  (Tex.),  28  S.  W.  828;  CoquiUard  v.  Havey  (Nebr.),  37 
N.  W.  479.  Moreover,  the  defendant  asked  instructions  to  the 
effect  that  the  question  of  the  construction  of  the  contract  was 
for  the  jury,  and  it  is  in  no  position  to  complain. 

III.  Many  of  the  instructions  given  by  the  court  are 
challenged  largely  because,  standing  alone,  they  were  erroneous. 
Perhaps  some  were  incomplete  in  themselves ;  but  counsel  must 
not  forget  the  rule  that  all  the  instructions  are  to  be  taken 


Apr.  Idiei  Becker  V.  Town.  167 

and  construed  together;  and  if,  so  construed,  they  are  com- 
plete and  not  contradictory,  and  none  of  them  are  affirmatively 
erroneous  to  such  an  extent  as  that  they  could  not  be  cured 
by  subsequent  ones  without  producing  a  conflict,  they  should 
stand.  The  trial  court  fairly  summed  up  the  entire  matter  in 
its  17th  instruction,  reading  as  follows: 

''Plaintiff  claims  that  he  constructed  and  finished  in 
workmanlike  manner  the  well  in  question,  and  that  it  was 
six  inehes  in  diameter  at  the  bottom;  that  it  was  cased  with 
pipe  in  the  manner  and  at  all  places  necessary  to  permanently 
prevent  all  caving  and  to  keep  out  all  foreign  and  undesirable 
matters;  that  it  had  therein  sufficient  water  to  stand  a  con- 
tinuous ten-hour  test  with  a  continual  flow  of  water  during 
the  test,  the  pump  that  was  furnished  by  defendant  being 
operated  to  its  substantial  full  capacity.  If  you  should  flnd 
from  the  evidence  that  these  are  facts,  then  you  are  told  that 
plaintiff  had  constructed  the  well  in  accordance  with  the  terms 
of  the  contract  and  is  entitled  to  recover  in  this  action,  pro- 
viding you  find  that  under  the  terms  of  the  contract  that  the 
well  was  not  to  be  piped  from  the  top  of  the  well  to  its 
bottom." 

This  was  in  entire  harmony  with  the  other  instructions, 
and  there  was  no  conflict.  The  burden  of  proving  compliance 
with  the  terms  of  the  contract  in  all  its  parts  was  properly 
placed  upon  the  plaintiff  by  several  of  the  instructions  given ; 
and  the  real  issues  of  fact  between  the  parties  were  sharply 
defined  in  the  instructions,  and  the  jury  could  not  have  been 
misled  thereby.  This  same  thought  is  an  answer  to  the  com- 
plaint made  of  the  court  in  refusing  instructions  asked  by 
the  defendant.  In  so  far  as  these  were  correct,  they  were 
given  in  substance,  if  not  in  terms,  by  the  court  in  its  charge. 
It  is  useless  to  set  them  out  in  exienso.  We  have  already 
referred  to  them  in  substance,  and  the  exact  points  made  are 
met  by  the  prior  suggestions  in  this  opinion. 

lY.     Misconduct  of  the  jury  and  of  the  bailiff  in  charge 
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thereof  was  made  part  of  the  grounds  of  the  motion  for  a  new 
trial.    The  misconduct  of  the  bailiff  is  an  alleged  statement 

made  by  him  to  the  foreman  of  the  jury  to  the 
'  conduct  of  ■        effect  that  they,  the  jury,  would  be  kept  from 

bailiff:  unau- 
thorized state-     Saturday  night,  the  time  when  the  inquiry 

ments  to  Jury.  .^         o     7  -x       » 

was  made  of  the  bailiff^  until  Monday,  unless 
they  agreed  upon  a  verdict.  The  bailiff  admits  that  he  laugh- 
ingly made  such  a  remark  to  some  member  or  members  of  the 
jury ;  but  it  does  not  appear  that  he  pretended  to  speak  with 
authority  from  the  court,  and  no  such  statement  was  made 
by  the  court  or  judge  at  any  time,  nor  was  it  authorized  by 
either.  Some  of  the  jurors  say  that  this,  in  part  at  least, 
induced  them  to  agree  upon  a  verdict  which  they  would  not 
otherwise  have  rendered.  The  jurors  who  made  affidavits  do 
not  agree  who  it  was  to  whom  the  bailiff  spoke.  Others,  and 
a  majority,  say  that  the  remark,  if  made,  was  not  made  to 
the  foreman,  and  they  deny  having  heard  that  any  such 
statement  was  made  or  repeated  in  the  jury  room.  The  trial 
court  was  justified  in  finding  that  the  remark,  if  made,  was 
nothing  more  than  a  jest,  and  that  it  had  no  influence  upon 
the  jury.  In  such  cases,  it  is  incumbent  on  the  defeated  party 
to  show  not  only  misconduct  of  the  officer  in  charge,  but  also 
that  prejudice  resulted  therefrom.  PurceU  v.  Tibbies,  101 
Iowa  24;  Brossard  v.  Chicago,  M.  &  8t  P.  E.  Co.,  167  Iowa 
703.  The  trial  court  was  justified  in  denying  the  motion  on 
this  ground* 

The  alleged  misconduct  of  the  jury  consists  of  certain 
statements  said  to  have  been  made  by  the  jurors  in  their 
discussion  of  the  case  in  the  jury  room  after  retiring  to 

deliberate  upon  their  verdict,  to  the  effect 
'  condi^  of '        that  the  town  rejected  the  well'  because  it  was 

Jury  I  unwar— 

ranted  diacuA-    not  in  a  proper  location  and  required  the 

sion. 

hauling  of  coal  some  distance,  whereas  it 
might  have  been  located  near  the  railway ;  that  the  town 
council  had  refused  plaintiff's  request  on  Satuplay  before  the 
trial  to  make  another  test  of  the  well ;  that  some  of  the  jurors 
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were  not  satisfied  with  the  verdict,  but  thought  from  the 
court's  instructions  that  plaintiff  was  entitled  to  all  that  he 
sued  for,  or  nothing,  and,  believing  that  he  was  entitled  to 
something,  they  finally  agreed  to  the  verdict.  Seven  jurors 
joined  in  an  afiSdavit  to  the  effect  that  someone  mentioned 
during  the  deliberations  of  the  jury  that  the  town  was  not 
satisfied  with  the  location  of  the  well,  but  that  this  was  not 
stated  in  connection  with  the  case  or  as  a  matter  of  personal 
knowledge  of  the  juror,  and  was  not  considered  as  having 
any  bearing  upon  the  controversy ;  that  no  reference  was  made 
during  the  discussion  of  the  test  which  plaintiff  offered  to 
make  just  before  the  trial;  but  that  the  reference  was  to  a 
proposed  test  in  January  preceding  the  trial,  when  plaintiff 
appeared  with  his  counsel  before  the  town  council.  This  last 
was  a  proper  matter  for  consideration.  From  other  affidavits, 
it  appears  that  there  never  was  any  disagreement  between 
the  jurors  as  to  the  right  of  the  plaintiff  to  recover,  and  that 
the  sole  matter  of  difference  was  over  the  amount  of  his 
recovery,  a  large  majority  of  the  jury  at  all  times  favoring 
a  verdict  for  the  full  amount  claimed.  Most,  if  not  all,  of  the 
matters  insisted  upon  inhered  in  the  verdict  and  cannot  be 
considered.  Clark  v.  Van  Vleck,  135  Iowa  194,  200.  The  trial 
court  was  justified  in  finding  that  there  was  no  such  miscon- 
duct on  the  part  of  any  of  the  jurors  as  would  be  ground  for 
a  new  trial.  Its  conclusion  on  conflicting  testimony  is  binding 
upon  us.  Montgomery  v.  Hcmson,  122  Iowa  222;  State  v. 
Baughmanj  111  Iowa  71 ;  Baxter  v.  Cedar  Rapids,  103  Iowa 
599 ;  StaJte  v.  Steidtey,  135  Iowa  512 ;  Sirwnd  v.  OrinmeU  Auto. 
Oarage  Co,,  136  Iowa  68;  State  v.  McClvre,  159  Iowa  351; 
Hoyt  V.  Hoyt,  137  Iowa  563 ;  State  v.  Stem,  125  Iowa  307 ; 
SoscKe  V.  Bettendorf  Axle  Co.,  168  Iowa  461. 

V.    Another  ground  of  the  motion  for  a  new  trial  was 

newly  discovered  testimony.    All  of  the  testi- 

5.  newtmal:        mony  which  it  is  claimed  was  newly  discov- 

newly  discov*  "^  " 

diSenoe!.*^** '     ®^^  Came,  except  in  two  instances,  from  per- 
sons who  were  used  ^  witnesses  upon  the 
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trial,  and  no  excuse  is  shown  for  not  inquiring  about  the 
matters  which  it  is  now  said  they  would  testify  to.  As  to  the 
exceptional  cases,  one  was  a  man  who  was  present  during  the 
whole  trial,  and  who  was  referred  to  by  other  witnesses  as 
being  present  when  a  particular  transaction  occurred.  No 
such  showing  of  diligence  is  made  as  the  law  requires  in  ascer- 
taining what  his  testimony  would  be.  The  other  person  who 
was  not  present  shows  that  his  testimony,  if  received,  would  be 
cumulative  only.  For  these  reasons,  it  is  apparent  that  the 
motion  was  properly  overruled  on  this  ground. 

Another  piece  of  testimony  claimed  to  have  been  newly 
discovered  was  a  rough  pencil  sketch  of  a  preliminary  contract 
between  the  parties.    It  was  claimed  on  the  trial,  and  testimony 

was  offered  to  the  effect,  that  this  sketch  had 
newly  discov-     bccu  lost,  and  Secondary  evidence  was  intro- 

er fid  evidence :  . 

documentary      duccd  as  to  its  Contents.    It  is  not  claimed 

evidence. 

that  this  sketch  when  it  turned  up  contwied 
anything  other  or  different  from  what  the  witness  said  it  did, 
and  as  appellant  had  the  benefit  of  parol  testimony  as  to  the 
contents  of  the  instrument  because  of  its  loss,  its  discovery 
after  trial  does  not  amount  to  newly  discovered  testimony, 
unless  it  is  clearly  shown  that  there  is  something  in  the  original 
different  from  what  was  testified  to,  which  would  call  for 
another  kind  of  a  verdict.  The  following  authorities  support 
our  decision  on  this  point:  Rockwell  v.  Keichnm,  149  Iowa 
507,  515 ;  Trimble  v.  TantUnger,  104  Iowa  665 ;  Marengo  Sav* 
ings  Bank  v.  Keni,  135  Iowa  386. 

VI.    A  great  number  of  errors  are  assigned  on  the  admis- 
sion and  rejection  of  testimony.    We  have  had  great  difficulty 
in  ascertaining  just  what  the  record  is  on  many  of  these  mat- 
ters,  because  of   the   fact  that,  while   the 
7.  cowPBAOTs:        abstract  is  very  full,  appellees  have  filed  an 

performance:  ^  i     rr 

^itten.^*^  ^^"^    amended  abstract  of  71  pages,  correcting  the 

record  in  a  very  substantial  manner  and  put- 
ting a  new  version  on  some  of  the  rulings.  This  amended 
abstract  is  not  denied ^save  in  one  particular  by  appellant; 
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and  the  labor  of  comparing  the  two  abstracts  and  making 
the  necessary  corrections  should  not  have  been  imposed  upon 
us.  If  any  mistakes  were  made,  they  should  not  be,  charged 
to  us.  We  do  not  deem  it  important  to  refer  to  many  of  these 
rulings,  as  they  relate  in  the  main  to  matters  already  discussed. 
Complaint  is  made  because  plaintiff  was  permitted  to  testify 
that  he  gave  verbal  notice  to  the  mayor  of  the  town  and  to 
one  of  its  council  of  the  test  which  he  proposed  to  make  of  the 
well  under  the  terms  of  the  contract.  The  contract  does  not 
provide  the  kind  of  notice,  and  a  verbal  one  to  the  mayor 
would  be  sufficient. 

Complaint  is  made  of  a  ruling  denying  defendant  the 
right  upon  cross-examination  of  plaintiff  to  show  what  the 
mayor,  Hill,  said  to  him,  Becker,  about  the  well's  not  going 

through  the  rock  all  the  way  after  it  was 

8.  WITNE88E8:       struck  at  approximately  412  feet  from  the 

uon.'  ""***•"       surface.    This  was  not  cross-examination ;  and 

if  it  were,  it  was  not  at  all  important  what 
the  mayor  said  to  plaintiff.  The  mayor  was  a  witness  for  the 
defendant,  and  he  was  permitted  to  state  all  his  knowledge 
on  the  subject,  no  matter  how  acquired. 

The  geological  formations  through  which  the  well  was 
driven  were  important,  and  plaintiff  introduced  the  assistant 
state  geologist  as  an  expert;  and  having  fully  qualified  to 

testify,  this  witness  proceeded  to  state  the 

*'  iBBOi^j)arUQ0     formations  and  different  strata  through  which 

leee error:  re-     the  Well  passcd.    As  a  part  of  his  examina- 

dence  without     tiou,  a  blueprint  of  these  strata  was  intro- 

objection. 

duced  in  evidence.  All  this  without  objection, 
although  defendant's  counsel  subsequently  lodged  objections 
against  the  blueprint.  There  was  no  error  of  which  defendant 
may  complain.  The  trial  court  struck  out  a  statement  said  to 
have  been  made  by  one  Peck,  who  operated  the  pump  when 
the  test  was  being  made,  relative  to  the  stroke  of  the  machine. 
This  may  have  been  error;  but  counsel  for  defendant  stated 
that  the  ruling  was  satisfactory  to  them,  although  it  is  true 
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that  they  afterward  said,  * '  Give  tus  the  usual  exception. ' '  The 
ruling  might  well  have  been  the  other  way,  as  the  statements 
made  by  a  servant  in  the  discharge  of  his  master's  duties  are 
part  of  the  res  gestae  and  generally  admissible.  However,  the 
matter  was  fully  covered  by  other  testimony,  and  the  ruling 
seemed  to  be  entirely  satisfactory  to  counsel.  We  shall  not  say 
more.  A  careful  examination  of  the  record  discloses  no  preju- 
dicial error  and  the  judgment  must  be  and  it  is — Affirmed. 


Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


LnjjE  P.  Garretson,  Appellant,  v.  Western  Life  Indemnitt 

Co.,  Appellee. 

INSX7BAK0E:    Life  Ifisorance — ^Beinsnrance— Bedprocal  Bights  and 

1  IJal>illty.  General  rule  of  law  recognized  that  a  reinsurer  is  only 
liable  on  his  contract  of  reinsurance;  that  the  assured  may  reject 
the  offered  reinsurance  and  sue  on  his  original  contract;  or  that  he 
(the  assured)  may  accept  the  reinsurance,  and  that,  by  accepting 
and  paying  premiums  to  the  reinsurer,  he  cannot  recover  of  such 
reinsurer  on  the  original  policy,  unless  his  contract  or  necessary 
implication  permits  him  to  do  so. 

IKSUBAKCnB:     Life  Insoxance-— Iiuninuice  and  Belnsnztoce— State 

2  Laws  Govening.  The  laws  of  Indiana,  under  which  a  policy  of 
insurance  is  issued,  do  not  follow  and  become  a  part  of  a  policy 
issued  by  an  Illinois  company,  which  reinsures  a  Pennsylvania 
policy,  executed  in  lieu  of  the  original  Indiana  policy;  and  espe- 
cially 80  when  the  Pennsylvania  policy  was  not  a  reinsuranee  of 
the  original  Indiana  policy,  but  was  a  new  and  different  policy. 

IKSUBAKCnS:    Life  Iiuroxaiice—Beinsoraace— State  Laws  Governing. 

3  The  laws  of  the  state  governing  an  original  contract  of  insurance 
do  not  necessarily  follow  and  become  a  part  of  subsequent  contracts 
of  reinturamce, 

PRINCIPLE  APPLIED:  An  assured  received  a  policy  of  life 
insurance  issued  under  the  laws  of  Indiana,  which  laws  provide,  in 
substance,  that  the  liability  of  a  reinsurer  of  such  a  policy  shall 
be  the  same  as  though  the  reinsurer  had  issued  the  policy  which  is 
reinsured.  The  policy  in  question  was  reinsured  by  a  oompan^i^  or- 
ganized under  the  laws  of  Illinois.  This  latter  company  passed 
into  receivership,  and  defendant,  also  an  Illinois  company,  with 
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the  approval  of  the  Illinois  insurance  authorities  and  the  court, 
contracted  with  the  insolvent  company  to  reinsure,  and  did  rein- 
sure, i»  a  limited  loay,  the  obligations  of  the  defunct  Illinois  com- 
pany. Held  J  the  laws  of  Indiana  did  not  follow  and  become  a  part 
of  defendant's  contract  of  reinsurance. 

INSUBAKCE:      Life   In8iiiance--Beiiisiirance--Iaia1>iUty--ETidexiC6. 

4  Evidence  reviewed,  and  held  insufficient  to  show  defendant's  lia- 
bility on  contracts  of  reinsurance  in  excess  of  the  limited  liability 
pleaded.  , 

IN8DBAK0E:    Life  Insoiuice— Beliunizaiiice — ^Estoppel  to  Deny  Lia- 

5  liUity — ^Evidence.  Evidence  reviewed,  and  held,  in  an  action  on 
contracts  of  reinsurance,  insufficient  to  estop  defendant  from  in- 
sisting on  the  limited  liability  provided  in  the  contract. 

ACnOKS:    Transfer  on  Calendar— Motion— Timeliness.    Motions  to 

6  transfer  from  law  to  equity  should  be  timely. 

PRINCIPLE  APPLIED:  Plaintiff  sought  to  reco^rer  at  law  on 
policies  of  insurance.  At  the  close  of  the  second  trial,  and  after 
both  parties  had  rested,  and  after  three  attempts  had  been  made 
to  so  amend  the  petition  as  to  state  a  cause  of  action  at  law  for 
the  same  alleged  fraud,  and  after  defendant's  motion  to  direct  a 
verdict  in  his  favor  had  been  argued,  plaintiff,  without  dismissing 
his  action  at  law,  filed  a  motion  to  transfer  the  action  to  equity  for 
reformation  of  the  contract  because  of  mistake  induced  by  fraud. 
Held,  motion  properly  overruled. 

Appeal  from  Polk  District  Court. — ^W.  S.  Atbes,  Judge. 

Tuesday,  April  4,  1916. 

AcnoN  at  law  upon  contracts  of  reinsurance  made  by 
defendant  company  with  the  United  States  Life  Endowment 
Company  and  the  Life  Insurance  Company  of  Pennsylvania, 
whereby  it  is  claimed  defendant  company  reinsured  one 
William  C.  Garretson  on  two  original  policies  in  the  sum  of 
$4,000  each,  issued  by  the  Old  Wayne  Mutual  Life  Association, 
of  Indiana,  to  the  said  Qarretson,  in  which  plaintiff  herein  was 
made  the  beneficiary.  The  death  of  the  insured  and  the 
making  of  proper  proofs  of  death  were  alleged  and  are  prac- 
tically admitted;  but  defendant  claimed  a  limited  liability 
to  the  assured  or  his  beneficiary  under  the  terms  of  its  re- 
insurance contracts,  and  also  pleaded  that  one  of  the  policies 
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was  forfeited  for  non-payment  of  dues.  A  jury  was  called  and, 
at  the  conclusion  of  the  testimony,  the  trial  court  directed  a 
verdict  for  plaintiff  in  the  sum  of  $308.37  on  the  two  policies. 
Before  the  direction  was  given  to  the  jury,  plaintiff  moved  to 
transfer  the  case  to  equity,  and  tendered  a  substituted  peti- 
tion in  equity,  asking,  in  effect,  for  the  construction  of  the 
various  reinsurance  contracts  appearing  in  the  record,  and  for 
a  reformation  thereof  to  comply  with  the  understanding  of 
the  parties.  This  motion  was  overruled.  Thereafter,  plain- 
tiff filed  a  motion  for  a  new  trial,  based  on  various  grounds, 
and  also  for  judgment  against  defendant  for  the  full  amount 
of  the  two  policies.  This  motion  was  overruled,  and  judgment 
was  entered  upon  the  directed  verdict,  and  plaintiff  appeals. 

/.  H,  Tomlinsan  and  Jos.  A.  Merritt,  for  appellant. 
Coffin  it  Hippee  and  Thomas  J,  Oraydon,  for  appellee. 

Per  Curiam. — I.  The  record  is  long,  and  the  facts  com- 
plicated by  reason  of  the  number  of  reinsurance  contracts 
intervening  between  the  issuance  of  the  original  policies  to 
the  insured  and  the  final  contracts  entered  into  by  the  defend- 
ant with  its  immediate  reinsurers;  and  we  shall  have  some 
difiSculty  in  making  a  clear  and  accurate  statement  of  even 
the  undisputed  facts. 

Garretson  took  out  his  original  policies  in  the  year  1893, 
in  what  was  known  as  the  Old  Wayne  Mutual  Life  Associa- 
tion,  of  Indianapolis,  Indiana.  They  were  each  for  a  sum 
of  not  to  exceed  $4,000,  and  the  premium  was  $25.00  in  cash 
upon  the  issuance  of  the  policies,  and  assessments  were  at  the 
rate  of  $4.00  each,  limited  to  not  exceeding  one  for  any  one 
month.  The  policies  differ  somewhat  in  their  phraseology 
and  in  the  amount  and  number  of  assessments  to  be  paid ;  but 
they  are  each  what  is  known  in  the  law  as  assessment  policies. 

As  we  understand  it,  the  Old  Wayne  Company  became 
financially  involved  and,  in  the  year  1904,  it  reinsured  all 
its  business  in  the  Indiana  Mutual  Life  Insurance  Company. 
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This  latter  company  in  turn,  in  the  year  1907,  reinsured  in 
the  Marquette  Insurance  Company,  and  the  latter  company,  in 
the  same  year,  reinsured  with  the  Federal  Mutual  Endowment 
Company.  The  Federal  Mutual  Company  reinsured  in  the 
United  States  Life  Endowment  Company,  and  the  latter  com- 
pany, in  the  year  1910,  reinsured  in  the  defendant  company. 
This,  as  we  understand  it,  is  the  history  of  one  of  the  policies 
upon  which  this  action  is  based.  The  other  policy  issued  by 
the  Old  Wayne  Company  was,  in  the  year  1904,  reinsured  by 
the  Western  Life  Insurance  Company  of  Chicago,  Illinois; 
and  in  the  same  year,  the  Western  Company  reinsured  in  the 
Life  Insurance  Company  of  Pennsylvania.  In  the  year  1905, 
the  Knights  Templar  and  Masons  Life  Indemnity  Company, 
of  Chicago,  which  is  the  defendant  in  this  case,  at  that  time 
doing  business  under  the  name  just  stated,  took  over  the 
entire  membership  of  the  Pennsylvania  Company  under  a 
written  contract  between  the  two  companies,  whereby  it  is 
claimed  that  defendant  undertook  to  carry  out  all  the  terms 
of  the  original  policy  issued  by  the  Old  Wayne  Company 
under  the  same  terms  and  conditions.  Riders  to  be  attached 
to  the  policies  were  issued  from  time  to  time  and  sent  to 
Garretson  by  the  several  reinsuring  companies,  and  some 
controversfy  arises  at  this  point  as  to  his  acceptance  of  some 
of  them.  For  the  purpose  of  the  case,  it  is  admitted  that 
Oarretson  paid  to  the  proper  companies  the  assessments  and 
premiums  called  for  by  the  original  policies,  down  until  the 
time  of  his  death.  Defendant  insists  that  it  is  bound  only  by 
the  terms  of  its  reinsurance  contracts,  and  that  it  never  at  any 
time  agreed  to  perform  the  original  contracts  unconditionally. 
As  to  the  first  policy,  it  pleaded  that,  while  the  United  States 
Life  Endowment  Company  was  responsible  under  its  contract 
of  reinsurance,  it  became  insolvent,  and,  with  the  approval 
of  the  state  insurance  superintendent  of  the  state  of  Illinois, 
and  a  circuit  court  of  that  state,  the  affairs  of  the  United 
States  Company  being  then  in  the  hands  of  a  receiver,  defend- 
ant company  entered  into  a  contract  whereby  it  undertook 
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to  reinsure  the  policy  holders  of  the  United  States  Company, 
upon  certain  terms  and  conditions  which  limited  its  liability 
to  the  amount  found  due  by  the  district  court  in  this  case. 
As  to  the  second  policy,  the  defendant  claims  that  it  simply 
undertook  to  perform  an  agreement  made  by  the  Pennsylvania 
Company  under  its  No.  47821,  whereby  it  (the  Pennsylvania 
Company)  issued  to  Qarretson  its  policy  to  replace  the  one 
issued  by  the  Old  Wayne  Company,  its  number  being  7442, 
and  that,  by  the  terms  of  the  Pennsylvania  policy,  that  com- 
pany agreed,  upon  the  death  of  Garretson,  to  pay  to  his 
beneficiary : 

''Such  sum  (not  to  exceed  the  principal  amount  named 
in  said  policy  hereby  replaced)  as  the  said  advance  premium 
hereinabove  provided  will  purchase  for  the  present  attained 
age  of  the  insured,  computed  upon  the  company's  Schedule 
of  Premium  Rates,  printed  on  the  back  hereof,  and  which  is 
hereby  made  a  part  of  this  contract.'' 

This  policy  also  provides: 

''That  the  provisions  and  conditions  written  or  printed  by 
the  Company  on  the  following  page  or  pages  of  this  contract, 
are  a  part  of  this  contract  as  fully  as  if  they  were  recited  at 
length  over  the  signature  hereto  affixed." 

The  defendant  company,  under  the  name  of  the  Knights 
Templar  Company,  agreed  in  its  contract  with  "the  Pennsyl- 
vania Company  as  follows: 

"This  certifies  that  the  amount  which  may  be  payable  at 
the  death  of  the  insured  under  and  by  virtue  of  a  certain 
Policy  No.  47821  upon  the  life  of  W.  C.  Oarretson,  issued  or 
assumed  by  the  Life  Insurance  Company  of  Pennsylvania,  will 
be  assumed  by  the  Knights  Templar  and  Masons  Life  Indem- 
nity Company." 

This  is  the  only  contract  it  made  with  the  Pennsylvania 
Company.    According  to  the  record,  if  there  were  nothing 
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more  than  these  two  contracts  of  the  Pennsylvania  Company 
and  the  defendant,  under  the  name  of  the  Knights  Templar 
Company,  the  trial  court  was  right  in  fixing  defendant's  lia^- 
bility  under  these  contracts  at  $128.90. 

The  general  rule  as  to  reinsurance  contracts  is  that  the 
reinsurer  is  to  be  held  liable  either  under  its  reinsurance  con- 
tract or  upon  a  subsequent  agreement  made  between  it  and  the 

assured,  and  the  assured  has  the  ri|^t  to 

1.  iksurancb:        accept  the  reinsurance  offered  him,  or  to  sue 

life  Insurance :  *^  ' 

rSSprocaf^'       ^^®  Original  company  for  damages.     If  he 
biSty!  "***  "*"     accepts  the  reinsurance  contract,  and  pays 

premiums  to  the  reinsurance  company,  he  is 
bound  by  the  terms  of  the  reinsurance  contract,  and  cannot 
recover  of  the  reinsuring  company  on  the  old  policy  unless 
the  reinsurance  contract,  in  terms,  or  by  necessary  implication, 
contains  an  agreement  to  assume,  or  be  responsible  on,  the 
poli<7'  reinsured.  Spamde  v.  Western  Life  Indemnity  Co. 
(Ore.),  117  Pac.  973  (122  Pac.  38,  39) ;  Epworih  League  v. 
Olney  (Mich.),  98  N.  W.  860;  Northwestern  National  Life  v. 
Oray,  161  Fed.  488,  and  cases  cited ;  Olen  v.  Hope  MuttuU  Ins. 
Co.,  56  N.  T.  379 ;  Fischer  v.  Hope  Mutu4d  Ins.  Co.,  69  N.  Y. 
161 ;  LoveU  V.  St.  L(mis  Mutual  Life  Ins.  Co.,  Ill  U.  8.  264 
(4  Sup.  Ct.  Rep.  390;  28  L.  Ed.  423.) 

Conscious  of  this  general  rule,  appellant  seeks  to  avoid  it 
on  several  grounds.   In  the  first  place,  it  is  claimed  that,  as  the 
original  policies  were  Indiana  contracts,  they  and  all  subse- 
quent contracts  of  reinsurance  are  governed 

2.  iNBVRAKcm:       by  the  laws  of  that  state;  and  that  as,  by  a 

life  insurance :        "^ 

J^uran^e^and     statute  of  that  State,  it  is  provided  that  every 
ernin^?^'  ^°^"    reinsurance  contract  shall  be  as  binding  upon 

the  company  making  the  same,  and  its  lia^ 
bility  to  the  person  injured  shall  be  the  same,  as  if  the  original 
policies  had  been  issued  by  such  company,  defendant  is  bound 
to  the  same  extent  as  if  it  had  issued  the  Old  Wayne  policies. 
The  difSculty  with  this  contention  as  to  the  second  of  the 
policies  is  that,  as  we  have  already  pointed  out,  the  defendant 
Vou  175  Ia,— 12 
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never  did  either  directly  or  indirectly  reinsure  the  Old  Wayne 
pdicy.  In  lieu  of  that  policy,  Garretson,  the  insured,  accepted 
a  new  policy  from  the  Pennsylvania  Company,  was  reinstated 
as  a  policy  holder  in  such  company  after  having  defaulted  in 
the  payment  of  his  premiums  and  continued  to  pay  his  pre- 
miums either  to  the  Pennsylvania  Company  or  the  defendant, 
down  until  the  time  of  his  death.  The  defendant  did  not  rein- 
sure any  other  policy  than  the  one  issued  by  the  Pennsylvania 
Company  to  the  assured ;  and,  under  the  proofs,  there  can  be 
no  recovery  except  under  this  contract  of  reinsurance,  which 
did  not  purport  to  assume  any  other  liability  than  that  of  the 
Pennsylvania  Company  on  the  policy  described  in  the  contract 
of  reinsurance. 

As  to  the  first  poliqr,  the  defendant  became  liable,  if  at 
all,  by  reason  of  the  reinsurance  contract  with  the  United 
States  Endowment  Company,  both  of  which  were  Illinois  com- 
panies, approved  by  the  state  insurance  com- 
s.  in8ura2«gb:       missioner  and  the  circuit  court  having  under 
reinsurance:  *    its  control  the  receiver  of  the  latter  company ; 

•t&te  1&W0  ipoT* 

erninff.  and  the  validity  of  that  contract  which  plain- 

tiff must  rely  upon  in  order  to  entitle  her  to 
recover  must  be  determined  by  the  law  of  the  state  where  her 
contract  was  made.  There  were  at  least  two  intervening  rein- 
surance contracts,  one  of  which  was  by  an  Indiana  company ; 
but  plaintiff  is  not  relying  upon  any  of  these  as  a  ground  for 
recovery  against  the  defendant,  save  as  we  shall  hereinafter 
state. 

It  is  quite  apparent  that  the  validity  of  the  contract 
between  the  United  States  Company  and  this  defendant,  which 
the  assured  or  his  beneficiary  has  accepted,  must  be  deter- 
mined either  by  the  law  of  the  state  where  it  was  made,  or  by 
the  law  of  this  state,  where  it  was  accepted  by  the  assured,  or 
the  plaintiff,  as  beneficiary  under  the  policy.  In  re  BreUung's 
Estate  (Wis.),  46  N.  W.  891;  Bom  v.  Heme  Ins.  Co.,  120 
Iowa  299;  Hartford  Ins.  Co.  v.  Lasher  (Vt),  29  Atl.  629; 
North  Hampton  Co.  v.  TtUtle,  40  N.  J.  L.  476. 
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Defendant,  then,  must  be  held  liable  on  its  own  eontracts, 
and  not  upon  the  contraet  of  other  companies,  save  as  those 
eontracts  were  recognized  and  assumed  by  it,  and  not  upon 

the  statute  of  the  state  of  Indiana  with  refer- 
life  insurance:    cuce  to  the  validity  of  remsurancc  contracts 

reinsurance :  . 

uabiuty :  evi*     made  in  that  state.    Defendant  did  not  ccm- 


tract  with  an  Indiana  company,  and  its 
eontracts,  whatever  they  are,  were  entered  into  in  Illinois, 
Pennsylvania  or  Iowa,  in  none  of  which  states  is  there  any 
statute  regarding  the  validity  of  reinsurance  oontraete.  By 
the  terms  of  those  contracts,  which  are  made  up  of  a  so-called 
rider  and  the  reinsurance  agreement  itself,  the  defendant 
obligated  itself  as  follows: 

''Tms  CERTIFIES,  That  all  the  covenants  and  obligations 
heretofore  imposed  and  undertaken  by  the  united  states  life 
ENDOwicENT  COMPANY,  Under  and  by  virtue  of  a  certain  policy 
rider  No.  23603,  issued  or  assumed  by  said  united  states  life 
ENDOWMENT  COMPANY,  on  the  life  of  William  C.  Garretson,  are 
hereby  assumed  by  the  western  life  indemnity  company  to 
the  extent  and  in  the  maimer  as  set  forth  in  a  certain  contract 
of  reinsurance  made  and  entered  into  by  and  between  the 
UNITED  states  LIFE  ENDOWMENT  COMPANY  of  Chicago,  Illinois, 
and  the  western  ufe  indemnity  company  of  Chicago,  Illinois, 
on  the  4th  day  of  June,  A.  D.  1910,  which  said  contract  has 
been  approved  by  the  insurance  superintendent  of  the  state 
of  Illinois,  as  provided  by  law. 

* '  Executed  and  delivered  at  the  home  office  of  the  west- 
ern LIFE  INDEMNITY  COMPANY^  in  Chicago,  lUinois,  this  26th 
dayof  August,  1910." 

This  was  the  form  of  the  so-called  rider.  The  reinsur- 
ance contract  itself  provides  that : 

''The  said  western  company,  in  consideration  of  the 
mutual  acceptance  and  performance  by  the  parties  hereto  of 
the  covenants  and  agreements  hereinafter  recited,  do  hereby 
reinsure  and  accept  as  its  members,  upon  the  terms  and  to  the 
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extent  as  hereinafter  provided,  all  the  living  benefit  members 
of  the  said  United  States  Company  •  ..  . ;  and  whose  mem- 
bership in  said  United  States  Company  is  in  good  standing  on 
the  date  this  agreement  becomes  effective  by  the  approval  of 
the  insurance  superintendent  of  the  state  of  Illinois,  and  who 
shall  accept  and  assent  to  this  contract  in  the  manner  herein- 
after provided  ...  As  to  each  and  every  such  member 
of  said  Western  Company  will  and  does  hereby  assume  liability 
from  and  after  twelve  o'clock  noon  of  the  day  this  agreement 
goes  into  effect  under  his  or  her  policy  in  said  United  States 
Company,  in  accordance  with  the  following  conditions,  namely : 
''Said  members  individually  shall  at  their  option  continue 
paying  to  said  Western  Company  the  same  premium  amounts 
for  the  same  period  of  insurance  and  at  the  same  times  as 
heretofore  paid  to  said  United  States  Company,  and  be  there- 
after insured  against  death  in  said  Western  Company  for 
such  an  amount  of  insurance  or  indemnity,  not  exceeding  the 
sum  provided  to  be  paid  by  the  terms  of  the  policy  in  the 
United  States  Company  held  by  said  members  respectively, 
and  such  an  amount  only,  as  the  premiums  paid  by  each  of 
said  members  to  said  Western  Company  will  purchase,  com- 
puted according  to  the  tables  of  rates  attached  to  this  con- 
tract marked  Exhibit  'A,'  and  applicable  to  the  attained  age 
respectively  of  the  member  so  paying  at  nearest  birthday  on 
the  day  this  agreement  goes  into  effect,  which  insurance  or 
indemnity  shall  be  payable  in  the  way  and  manner  provided 
by  the  whole  life  p<xjcy  of  the  said  Western  Company,  to 
which,  in  the  present  practice  and  course  of  business  of  the 
said  Western  Company,  the  said  table  of  rates  applies ;  and  at 
any  time  hereafter  upon  making  written  application  therefor, 
any  of  said  members  shall  receive,  provided  the  said  mem- 
ber's policy  reinsured  hereunder  is  then  in  force,  and  upon 
surrender  of  such  existing  policy,  free  of  expense  and  with- 
out further  medical  examination,  the  whole  life  pouot  of 
the  said  Western  Company,  to  which  said  table  of  rates  applies 
written  for  the  amount  of  insuranc«^  so  purchased,  which  net 
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amount  of  insurance  or  indemnity  shall  be  plainly  expressed 
in  words  and  fibres  in  the  face  of  the  policy  and  be  subject 
to  no  lien  or  deduction  other  than  for  the  payment  of  the 
regular  premiums  as  the  same  may  become  due  by  the  terms 
of  the  new  policy.     .  This  agreement  is  made  by  and 

between  said  Western  Company  and  the  said  United  States 
Company  in  behalf  of  all  the  benefit  members  of  the  said 
United  States  Company  reinsured  hereunder,  and  one  payment 
to  said  Western  Company  for  the  maintenance  of  his  or  her 
policy  under  the  provisions  of  this  agreement  by  any  present 
policy  holders  in  said  United  States  Company  shall  be  regarded 
as  conclusive  evidence  of  said  member's  individual  acceptance 
of  and  assent  to  this  agreement,  except  those  members  who 
avail  themselves  of  the  rights  and  privileges  provided  for  in 
paragraph  245  of  Chapter  73  of  Hurd's  Revised  Statutes  of 
Illinois,  special  reference  being  made  to  the  Edition  of  1908.*' 

The  table  attached  to  this  contract  as  Exhibit  ''A"  reads 
as  follows : 

•*  PREMIUMS   FOR   $1,000   OP   WHOLE   LIFE   INSUR- 


ANCE  PAYABLE. 

Age 

Annual 

Semi- Annual 

Quarterly 

Monthly 

Age 

65 

$  78.85 

$41.00 

$20.90 

$  7.10 

65 

66 

83.24 

43.28 

22.06 

7.49 

66 

67 

87.91 

45.71 

23.30 

7.91 

67 

68 

92.89 

48.30 

24.62 

8.36 

68 

69 

98.20 

51.06 

26.02 

8.84 

69 

70 

104.54 

54.36 

27.70 

9.41 

70 

71 

111.13 

57.79 

29.45 

10.00 

71 

72 

118.21 

61.47 

31.33 

10.64 

72 

73 

125.85 

65.44 

33.25 

11.33 

73 

74 

134.14 

69.75 

35.55 

12.07 

74 

75 

143.19 

74.46 

37.95 

12.89 

75 

76 

153.14 

79.63 

40.58 

13.78 

76 

77 

164.12 

85.34 

43.48 

14.77 

77 

78 

176.30 

91.68 

46.72 

15.87 

78 

79 

189.87 

98.73 

50.32 

17.09 

79" 
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The  only  showing  as  to  the  contract  of  the  United  States 
Company  appears  in  the  following  certificate: 

**No.  23603  Premium  8.00 

**  Incorporated  under  the  laws  of  the  State  of  Illinois. 

**  UNITED  STATES  LIFE  ENDOWMENT  COMPANY,  OP 

CHICAGO,  ILLINOIS. 

'  *  This  certificate  is  issued  to  William  C.  Qarretson  to  be 
attached  to  certificate  or  policy  no.  15446  of  the  Federal 
Mutual  Endowment  Life  Insurance  Company,  of  Chicago,  Illi- 
nois, subject  to  all  the  provisions  of  the  contract  of  reinsurance 
between  the  federal  mutual  endowment  life  insurance  com- 
pany, AND  THE  UNITED  STATES  LIFE  ENDOWMENT  COMPANY  dated 

November  24th,  1908,  which  it  is  hereby  agreed  constitutes  a 
policy  of  insurance  in  and  that  the  holder  of  this  certificate 
becomes  a  member  of  the  said  united  states  life  endowment 
COMPANY,  and  the  said  united  states  life  endowment  com- 
pany DOES  hereby  assume  the  foregoing  certificate  or  policy  of 
the  said  federal  mutual  endowment  life  insurance  com- 
pany, in  accordance  with  the  terms  and  conditions  of  the  said 
reinsurance  contract,  and  the  holder  of  this  certificate  hereby 
agrees  to  all  of  the  terms  and  conditions  of  the  said  reinsur- 
ance contract.  The  said  united  states  life  endowment  com- 
pany agrees  to  carry  said  certificate  or  policy  hereby  assumed, 
provided  all  premiums  required  to  maintain  in  force  such 
policy  or  certificate  shall  be  paid  to  the  united  states  life 
endowment  company,  as  provided  in  the  said  original  policy 
or  certificate,  and  by  the  said  reinsurance  contract. 

**No  change  of  policy  or  certificate  other  than  the  attach- 
ment of  this  rider  or  reinsurance  policy  to  the  original  cer- 
tificate shall  be  necessary  in  order  to  bind  the  united  states 
LIFE  ENDOWMENT  COMPANY  to  thc  payment  of  the  policy  of 
which  it  shall  become  a  part,  or  to  bind  the  insured  hereunder 
to  the  contract  with  the  united  states  life  endowment  com- 
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PANY  the  same  as  if  the  original  policy  had  been  issued  by  the 
reinsuring  oompany. 

"In  witness  whebbop,  the  said  united  states  life 
ENDOWMENT  COMPANY  has  cansed  these  presents  to  be  signed 
by  its  PBEsiDENT  and  segbbtaby^  at  the  city  of  Chicago^  ilu- 
NOis,  this  24th  day  of  November,  A.  D.  1908." 

The  terms  of  the  reinsurance  contract  therein  referred  to 
are  not  found  in  the  record.  The  only  showing  as  to  the 
Federal  Mutual  contract  is  as  follows : 


"pedebal   mutual  endowment  life  ins.   CO., 
OP  CHICAGO,  Illinois.     2210. 

"2214     APPLICATION  FOB  BEINSUBANCE.      15446. 


if 


Whebeas,  Policy  No.  7442  issued  to  me  by  the  Indiana 
Mutual  Life  Insurance  Company,  of  Indiana,  is  null  and 
void,  and  desiring  insurance  with  and  to  have  said  policy 
reinstated  in  the  fedebal  mutual  life  insubance  company,  of 
Chicago,  111.,  in  accordance  with  and  subject  to  all  the  pro- 
visions and  conditions  of  the  contract  of  reinsurance  between 
said  company  and  myself,  now,  therefore,  as  a  consideration 
and  basis  for  reinsurance  and  transfer  in  and  to  said  fedebal 
mutual  endowment  life  insubance  company,  I,  Wm.  C. 
Garretson,  of  Des  Moines,  state  of  Iowa,  do  herewith  enclose 
$8.00  to  be  applied  on  my  premium  payment,  and  I  do  hereby 
warrant  and  declare  that  I  am  now  in  sound  health  and  free 
from  disease;  that  there  is  now  existing  no  condition  of  person 
or  occupation  tending  to  impair  my  health,  injure  my  con- 
stitution or  shorten  my  life,  and  that  I  have  not  been  sick  or 
required  the  services  of  a  physician  since  making  my  applica- 
tion for  insurance  on  my  life  to  said  Indiana  Mutual  Life 
Insurance  Company,  except  as  follows: 

''Name  of  disease.  Old  age  only;  severity,  usual  health; 
and  I  do  also  warrant  that  the  answers  written  to  the  questions 
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in  the  original  application,  upon  which  said  policy  was  issued 
by  said  company,  were  full,  complete,  correct  and  true,  and 
are  equally  true  today  in  every  respect,  except  as  to  the  natural 
increase  in  my  age,  and  I  hereby  agree  that  these  statements 
shall  be  equally  as  binding  as  those  contained  in  my  original 
application,  it  being  understood  that  this  reinsurance  shall  not 
take  effect  until  the  above  mentioned  premium  payment  is 
actually  made  to  and  received  and  accepted  by  the  federal 

MUTUAL  ENDOWMENT  LIFE  INSURANCE  COMPANY ;  and  it  is  fur- 
ther understood  that,  should  it  appear  or  be  proven  that  this 
warranty  is  false  and  untrue,  or  should  any  premium  on  said 
policy  hereafter  remain  unpaid  beyond  the  date  upon  which 
it  falls  due,  then  said  policy  shall  be  null  and  void,  and  all 
payments  thereon  forfeited  to  the  Company. 

''Dated  at  Des  Moines,  this  27th  day  of  August,  1907. 
WILLIAM  c.  QARRETSON,  Insured. 

''I,  beneficiary  under  the  above  mentioned  policy,  do 
hereby  agree  that  any  and  all  rights  I  may,  can  or  shall  have 
by  reason  of  the  reinstatement  of  said  policy  upon  the  forego- 
ing application,  shall  in  all  respects  be  subject  to,  and  gov- 
erned by,  the  terms,  conditions,  restrictions  and  warranties 
as  in  said  application  set  forth,  ulue  p.  qarretson,  Bene- 
ficiary. 

''August  27th,  1907. 
"Approved  this  27th  day  of  August,  Aug.  30,  1907.    R.  S. 

Kirkpatrick,  Medical  Director. 
''Joseph  M.  Blake,  M.  D. 

"Note:    To  insure  acceptance,  all  blank  spaces  must  be 
filled." 
"to  the  members  op  the  federal  mutual  endowment  life 

insurance  company. 


"greeting: — 


"Pursuant  to  formal  notice,  at  a  meeting  of  your  mem- 
bers, held  at  the  general  offices  of  your  company,  November 
24,   1908,   a  consolidation   and  reinsurance   agreement  was 


Apr.  1916]     Gabbbtson  v.  Wbstsbn  Lifb  C!o.  185 

approved  without  a  dissenting  voice.  This  consolidation  makes 
our  company  the  largest  mutual  endowment  life  company  in 
the  United  States.  We  welcome  you  as  one  of  our  members 
and  believe  our  relationship  will  prove  mutually  profitable 
and  agreeable.  There  will  be  no  change  in  the  amount  of  the 
policy  held  by  you  and  assumed  by  this  company  or  of  the 
amount  of  premiums  you  are  to  pay.  Your  policy  was  assumed 
by  this  company  at  2  o'clock  P.  M.,  November  24, 1908.  Attach 
the  enclosed  rider  thereto  and  hereafter  remit  your  premiums 
direct  to  this  office,  payable  to  the  order  of  the  United  States 
Life  Endowment  Company.  We  also  enclose  a  copy  of  the 
reinsurance  contract  and  a  statement  of  the  last  audit  of  the 
Company. 

**  Fraternally  and  sincerely  yours, 

"united  states  ufe  endowment  company. 

"R.  E.  Mabry,  Sec'y. 
"P.  S.  The  above  statement  is  correct  and  the  transfer 
has  met  with  unanimous  endorsement  of  the  officers  and 
directors  of  the  Federal  Company,  as  well  as  that  of  its  policy 
holders.  All  are  pleased  that  the  transfer  of  risks  has  been 
made  to  a  company  that  is  able  to  show  its  liability  to  care  for 
all  its  members  to  such  marked  advantage. 
"Very  truly  yours, 

'^FBDEBAL  MUTUAL  ENDOWMENT  LIFB  INSUBANCB  COMPANY. 

''George  O.  Nesbit,  Sec'y.'* 

The  reinsurance  contract  of  the  Marquette  Mutual  Com- 
pany undertook  to  limit  its  liability,  and  gave  to  the  assured 
an  option  to  take  a  new  policy  on  new  rates,  or  to  continue 
paying  under  his  old  policy  with  a  limited  liability  on  the  part 
of  the  Marquette  Company.  We  do  not  set  out  this  agreement 
in  full,  as  it  would  serve  no  useful  purpose. 

As  to  the  second  policy,  it  is  claimed  by  defendant  that 
the  assured  exercised  an  option  given  him  by  the  Life  Insur- 
ance Company  of  Pennsylvania,  and  accepted  a  policy  in  this 
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latter  company  bearing  its  number  47821,  which  reads  as 
follows : 

''Number  47821. 

"  The  UFE  INSURANCE  COMPANT 

OF 
PENNSYLVANIA 

''This  contract  of  insurance  is  made  by  the  Life  Insur- 
ance Company  of  Pennsylvania,  to  replace  Policy  Number 
7442  for  four  thousand  dollars,  issued  by  the  Old  Wayne 
Mutual  Life  Association  of  Indianapolis,  Indiana. 

''In  consideration  of  the  payment  of  four  dollars  on  or 
before  5  o'clock  P.  M.  of  the  first  day  of  each  month  after 
*  the  date  hereof  in  every  year  during  the  continuance  of  this 
contract,  the  company  agrees  to  pay  to  Lillie  P.  Garretson,  if 
living,  otherwise  to  the  insured's  executors,  administrators 
or  assigns,  or  such  other  beneficiaries  as  may  be  designated 
by  the  insured,  and  hereinafter  provided,  at  the  home  office  of 
the  company,  in  the  city  of  Philadelphia,  state  of  Pennsyl- 
vania, within  ninety  days  after  receipt  and  approval  of  proofs 
satisfactory  to  the  company  of  the  fact  and  the  cause  of  death 

of  W.  C.  Oarretson,  of  Knoxville,  in  county  of in  the 

state  of  Iowa,  herein  called  the  insured,  and  a  valid  claim  here- 
under, such  sum  (not  to  exceed  the  principal  amount  named  in 
said  policy  hereby  replaced)  as  the  said  advance  premium 
hereinabove  provided  will  purchase  for  the  present  attained 
age  of  the  insured,  computed  upon  the  company 's  schedule  of 
premium  rates,  printed  on  the  back  hereof,  and  which  is  hereby 
made  a  part  of  this  contract.  The  privileges  and  conditions 
written  or  printed  by  the  company,  on  the  following  page  or 
pages  of  this  contract,  are  a  part  of  this  contract  as  fully  as 
if  they  were  recited  at  length  over  the  signature  hereto  affixed. 

**In  witness  whereof,  the  Life  Insurance  Company  of 
Pennsylvania  has,  this  1st  day  of  October,  1904,  by  its  duly 
authorized  officers,  executed  this  contract  at  its  home  office  in 
the  city  of  Philadelphia,  state  of  Pennsylvania ;  but  the  same 
shall  not  be  binding  until  it  is  delivered  to  said  insured  during 


f 
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his  lifetime,  and  good  health,  nor  until  the  first  payment  herein 
required  has  been  received  and  accepted  by  the  company. 

''S.  B.  Blessoe,  Assistant  Secretary. 

''F.  S.  Campbell,  President. 


"PBIVILEGES  AND  CONDITIONS. 


''The  premiums  on  this  contract  for  the  first  year  are  for 
preliminary  term  insurance  and  are  applicable  in  full  to  the 
payment  of  mortuary  or  expense  obligations  of  the  company. 
Beginning  with  the  second  year  of  this  contract  in  force  70 
per  centum  of  the  premium  shall  constitute  the  net  mortuary 
premium  of  the  company  hereon,  and  this  contract  shall  be 
treated  and  eonstrued  as  a  whole  life  contract  issued  as  of 
the  then  age  of  the  insured  and  the  reserve  according  to  the 
Actuaries'  Table  of  Mortality,  and  four  per  centum  interest 
may  be  maintained  by  the  company  upon  this  contract,  for 
which  purpose  the  mortuary  element  of  the  premium  hereon 
may  be  varied  according  to  the  mortality  experience  of  the 
company.  The  company  is  not  required  by  law  to  main- 
tain the  reserve  which  is  required  of  other  life  insurance  com- 
panies. The  privileges  of  dividends  provided  for  by  this  con- 
tract shall  be  available  only  when  the  reserve  funds  of  the 
company  are  in  excess  of  the  amount  required  by  law,  and 
not  less  than  $100,000.  .  .  .  Seventh.  The  insured 
hereunder  may  continue  to  pay  as  premium  on  this  con- 
tract the  amount  specified  in  the  face  hereof,  or,  within  thirty 
days  from  date  hereof,  the  insured  may  elect  to  pay  an  addi- 
tional premium  hereon  sufficient  (according  to  the  company's 
premium  rates  printed  elsewhere  in  this  contract)  to  make  the 
amount  of  insurance  effective  hereunder  equal  to  the  amount 
expressed  in  the  original  policy,  hereby  replaced.  After  thirty 
days  from  the  date  hereof,  the  insured  may  make  such  elec- 
tion, provided  he  shall  first  furnish  the  company  satisfac- 
tory evidence  of  good  health  and  pay  to  the  company  an 
amo1^lt  equal  to  the  unpaid  balance  of  such  required  pre- 
mium from  the  date  hereof,  with  interest  at  the  rate  of  five 
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per  centum  per  annum.     .      .  The  policy  described  as 

replaced  on  the  face  of  this  contract  is  hereby  cancelled,  and  no 
liability  thereunder  on  the  part  of  this  company  shall  exist. 

Schedule  of  Annual  and  Monthly  Installment  Premiums  Re- 
ferred To  In  This  Contract  for  Each  $100.00  Insur- 
ance.   Payable  According  To  the  Present 
Attained  Age  of  the  Insured. 

Monthly   Install- 
Age.  Annual  Premiums  ment   Premiums 

65  $11.21  $1.02 

66  11.83  1.08 

67  12.49  1.14 

68  13.19  1.20 

69  13.94  1.27 

70  14.73  1.84 

71  15.64  1.43 

72  16.74  1.53 

73  18.03  1.64 

74  19.32  1.76 

75  20.67  1.88 

''Note :  All  persons  under  age  21  will  be  required  to  pay 
the  rate  of  that  age." 

This  is  the  policy  or  the  contract  which  the  defendant 
claims  it  assumed  by  its  contract  with  the  Pennsylvania  Com- 
pany, and  defendant  admits  the  issuance  of  this  certificate  or 
rider  to  the  assured : 

''knights  tbmplars  and  masons  life  indemnity  oompant, 

Chicago,  Illinois. 

"This  certifies  that  the  amount  which  may  be  payable  at 

the  death  of  the  insured,  under  and  by  virtue  of  a  certain 

Policy  No.  47821,  upon  the  life  of  W.  C.  Garretson,  issued  or 

assumed  by  the  Life  Insurance  Company  of  Pennsylvania^ 
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will  be  assumed  by  the  Knights  Templars  and  Masons  Life 
Indemnity  Company,  when  a  premium  payment  shall  have 
been  made  on  said  policy  to  said  Knight  Templars  and  Mason 
Idfe  Indemnity  Company,  and  said  premium  shall  have  been 
duly  acknowledged  by  a  receipt  signed  by  the  Gteneral  Man- 
ager of  said  Knights  Templars  and  Masons  Life  Indemnity 
Company. 

"Executed  at  the  home  office  of  the  company  at  Chicago, 
lUinois,  this  7th  day  of  March,  1905.  E.  I.  Bosenfeld,  Gen- 
eral Manager." 

The  assured  failed  to  pay  one  of  the  premiums,  or  assess- 
ments, in  time,  and  he  made  an  application  to  the  defendant 
for  a  renewal  of  his  policy,  from  which  we  extract  the  fol- 
lowing: 
"Policy  No.  47821.    Payment  herein,  $4.00.    Approved 

7-13- '05. 

REVIVAL  APPUCATION. 

"I  am  the  insured  under  Policy  No.  47821  in  the  Western 
Life  Indemnity  Company,  and  I  concede  that,  owing  to  default 
of  payment  on  my  part,  said  policy  is  now  forfeited  and  of  no 
force  or  effect,  and  I  hereby  apply  to  said  company  for  the 
revival  of  said  policy  at  the  present  rates,  and  in  event  that 
this  application  is  granted  by  said  company,  and  as  a  consid- 
eration therefor,  I  agree  to  make  all  payments  upon  said  policy 
in  conformity  with  its  terms,  and  I  agree  that  said  policy 
shall  be  subject  to  the  full  operation  of  all  its  provisions  and 
conditions,  the  same  as  though  it  were  a  new  policy  issued  at 
the  date  upon  which  revival  under  this  application  may  be 
granted,  without  medical  examination.  I  expressly  agree  that 
the  original  application  for  said  policy  shall  be  effective  and 
binding  under  the  contract  of  insurance  between  myself  and 
said  company,  the  same  as  if  made  to  said  company  at  this 
date." 

Plaintiff  admits  the  making  and  issuance  of  these  various 
documents,  but  denies  the  acceptance  thereof,  and  bases  her 
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daiiiis  upon  the  original  contracts  made  by  the  Life  Insurance 
Company  of  Pennsylvania  with  its  immediate  reinsurer,  the 
Western  Union  Life  Insurance  Company,  a  rider  issued  by  this 
latter  company,  and  also  a  rider  issued  by  the  defendant  com- 
pany, which  it  is  claimed  was  attached  to  the  original  Wayne 
policy.  She  admits  the  receipt  of  the  papers  last  above  quoted, 
by  her  husband  before  his  death,  but  claims  they  were  not 
attached  to  his  policy ;  that  he  did  not  know  the  terms  thereof 
and  did  not  assent  thereto;  and  that  this  suit  is  not  founded 
thereon.    This  raises  a  square  fact  issue. 

By  the  original  agreement  between  the  Life  Insurance 
Company  of  Pennsylvania  and  the  Western  Union  Life  Com- 
pany, of  Illinois,  the  Life  Insurance  Company  of  Pennsylvania 
assumed  the  same  liability  to  the  policy  holders  of  the  Western' 
Union  Company  as  the  latter  company  owed  to  its  policy  hold- 
ers ;  but  this  latter  company  did  not  agree  absolutely  to  pay  the 
amount  called  for  in  the  policy  issued  by  the  Old  Wayne  Com- 
pany to  the  assured,  Oarretson.  We  shall  not  set  out  the  con- 
tract between  the  Old  Wayne  Co.  and  the  Western  Union  Life 
Co.,  as  it  would  only  encumber  the  record.  The  Life  Insurance 
Company  of  Pennsylvania  did  not  issue  any  policy  or  rider 
in  which  it  undertook  to  pay  the  Old  Wayne  policy,  but  did 
issue  the  following: 


n 


Attach  this  agreement  to  your  western  union  life 


INSURANCE  CfOMPANY  POLICY. 
it 


LIFE    INSURANCE    COMPANY    OF    PENNSYLVANIA, 

PHILADELPHIA,  PA. 

' '  This  certifies,  That  w.  c.  oarretson,  holder  of  policy 
NO.  7442  in  the  western  union  life  insurance  company,  has 
accepted  the  terms  of  the  agreement  endorsed  hereon,  by  the 
payment  of  the  first  premium  of  $4.00,  receipt  whereof  is 
hereby  acknowledged,  and  the  said  western  union  life  insur- 
ance company  policy  is  hereby  assumed  by  the  life  insurance 
company  of  psnnsylvanu,  subject  to  its  terms  and  the  terms 
of  said  agreement 
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<« 


Executed  at  the  home  office  of  the  company,  at 
PHILADELPHIA^  PA.,  this  16th  day  of  September,  1904.  Lester 
B.  Bales,  Sec'y. 

''Endorsed  on  the  back  of  Exhibit  'I'  are  the  follow- 
ing words  in  fine  print :  The  contracts  of  the  members  who 
formerly  belonged  to  the  Old  Wayne  Life  Insurance  Com- 
pany, are  to  be  continued  in  force  in  the  party  of  the  first 
part,  subject  to  the  same  terms  and  conditions  as  those  upon 
which  said  members  were  transferred  to  the  party  of  the  second 
part." 

The  rider  sent  by  the  Knights  Templar  Co.  to  be  attached 
has  already  been  quoted  over  date  of  March  7th,  1905,  and  we 
find  no  other  in  the  record. 

It  seems  quite  clear  to  us  from  the  entire  testimony  that 
Ghirretson  did  agree  with  several  of  the  companies  to  cancel  his 
second  Old  Wayne  policy,  and  that  he  accepted  new  policies  in 
both  the  Western  Union  Co.  and  the  Life  Insurance 
Company  of  Pennsylvania,  and  that  the  only  agreement 
the  defendant  ever  made  was  with  the  Life  Insurance 
Company  of  Pennsylvania  to  reinsure  its  policy  holders, 
among  whom  was  W.  C.  Oarretson,  the  assured  in  tiliis 
case.  This  is  corroborated  in  several  ways,  and  especially 
by  allegations  made  in  the  original  and  first  substituted 
petitions  in  this  case,  and  by  allegations  made  in  a 
petition  filed  by  plaintiff  in  the  courts  of  Illinois.  Again, 
after  default  in  the  payment  of  premiums,  the  defendant,  in 
consideration  of  the  release  of  its  liability,  expressly  agreed  to 
a  revival  of  the  policy,  its  No.  47821,  and  nothing  more.  This, 
of  course,  relieved  it  of  any  responsibility  under  the  Old 
Wayne  Company,  save  as  the  defendant  undertook  to  assume 
it,  and  this  it  never  did.  Having  thus  laboriously  traced  the 
history  of  the  several  policies  and  contracts,  we  fail  to  find 
any  agreement  on  the  part  of  this  defendant  to  carry  out  the 
original  policies  issued  to  Garretson  by  the  Old  Wayne  Com- 
pany, according  to  their  terms.    Indeed,  as  to  the  policy  refer- 
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red  to  in  the  second  count,  there  never  was  any  agreement  by 
the  defendant  to  carry  out  the  terms  of  that  policy  at  all. 
It  will  be  observed  that  the  transaction  with  the  United  States 
Life  Endowment  Company  was  not  strictly  a  contract  of  rein- 
surance, but  really  a  purchase  by  the  defendant  from  a  receiver, 
of  the  first  mentioned  company  of  its  assets,  which  purchase 
contract  was  approved  by  the  court  appointing  the  receiver 
and  by  the  insurance  commissioner  of  the  state  of  Illinois, 
and  was  the  only  obligation  which  the  defendant  assumed. 

Realizing  the  force  of  these  suggestions,  plaintiff  alleged 
in  its  petition  that  the  defendant,  as  well  as  the  other  rein- 
suring companies,  from  time  to  time  represented  and  stated 

to  the  assured  and  to  plaintiff,  as  beneficiary, 
6.  inburancb:        that  the  original  policies  would  be  carried  out 

life  insuranoe :  ^  '^ 

estoppel  to* '       ^^  ^^^  several  reinsuring  companies  according 
evi3enca*"^ '     ^  ^^^^^  terms,  without  diminution  or  increase 

of  premiums,  thereby  inducing  them  to  pay 
the  premiums  and  to  believe  they  had  assurance  to  the  full 
amount  of  the  original  policies;  that  the  several  companies 
treated  the  policies  as  in  full  force  and  had  the  benefits  thereof ; 
and  that  they  are  now  estopped  from  denying  liability  thereon. 
There  is  no  claim  of  any  conspiracy  among  the  several  rein- 
suring  companies,  so  that  no  one  is  to  be  charged  with  repre- 
sentations made  by  another;  and  the  only  question  on  this 
appeal  is  whether  or  not  this  defendant  company  has  placed 
itself  in  such  a  position  as  to  estop  itself  from  relying  on  its 
contracts.  There  is  no  doubt  that  some  of  these  reinsuring 
companies  did  considerable  juggling,  and  some  of  them  made 
rash,  if  not  intentionally  false,  statements  as  to  their  liability 
under  the  terms  of  their  respective  contracts.  But  defendant 
is  to  be  charged  only  by  what  it,  or  its  officers,  did  in  the 
premises.  We  have  already  set  out  what  we  regard  as  the 
material  and  relevant  contracts,  riders,  etc.,  and  need  add 
only  that  the  defendant  sent  out  statements  to  the  insured 
after  it  had  made  its  reinsurance  contracts,  as  follows : 


Apr.  1916]     Garbbtson  v.  Western  Life  Co.  193 

**  Chicago,  February  18,  1905. 
•'Dear  Sir:— 

''Kindly  attach  the  inclosed  rider  to  your  policy.  By  this 
agreement,  this  company  assumes  liability  upon  your  policy 
upon  receipt  from  you  of  your  premium  which  will  be  due  as 
shown  by  the  indosed  premium  notice.  Until  tnat  date,  the 
liability  continues  with  the  Life  Insurance  Company  of  Penn- 
^Ivania.  I  also  inclose  a  copy  of  the  last  annual  statement  of 
this  eomiMmy,  under  date  of  December  31,  1904,  and  detailed 
statement  of  the  assets.  Please  send  your  premium,  on  or 
before  the  date  when  due,  within  the  inclosed  envelope,  and 
oblige. 

**Very  truly  yours, 

"E.  I.  Bosenfeld,  General  Manager.'' 

At  another  time  and  after  reinsuring  the  Life  Insurance 
Company  of  Pennsylvania  policies,  it  stated : 

"This  company  has  never  indulged  in  any  such  practice, 
and  the  statement  that  this  company  has  absorbed  a  great 
number  of  smaller  companies  and  reduced  the  value  of  the 
policies  in  so  doing,  is  without  foundation  in  fact.  This  com- 
pany has  never  'absorbed'  but  one  company,  and  that  was 
the  Life  Insurance  Company  of  Pennsylvania,  a  pul  of  whose 
risks  it  took  over  in  February  of  this  year.  It  seems  that 
the  Life  Insurance  Company  of  Pennsylvania  had,  in  past 
years,  taken  over  a  number  of  smaller  companies,  but  with 
the  past  history  of  that  company,  this  company  has  no  con- 
cern, except  so  far  as  it  specifically  assumed  certain  risks  of 
the  Pennsylvania  Company  as  they  existed  in  February  last, 
when  the  transfer  occurred.  The  Western  Life  Indemnity 
Company  has  paid  the  full  amount  due  to  every  previous 
policy  holder  of  the  Pennsylvania  Company  according  to  the 
terms  and  conditions  of  his  policy,  which  terms  and^sonditions 
were  the  full  measure  of  the  obligation  assumed  by  the  West- 
em  Life  Indemnity  Company  when  it  assumed  such  risks." 

Vol.  176  Ia.~13 
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And  again  it  stated : 

''We  recognize  the  great  financial  loss  which  a  man's 
family  and  business  sustain  in  his  death,  and  know  the  strong 
desire  to  provide  against  any  i>ossible  want  of  his  family, 
or  the  sacrifice  of  his  business  by  his  premature  death.  Many 
need  protection  for  a  few  years  only,  during  the  time  their 
families  and  business  are  wholly  dependent  upon  them,  or  to 
bridge  them  over  some  new  and  unfinished  enterprise.  It  is 
beyond  their  reach  or  not  their  wish  to  secure  protection  in 
'Old  Line,'  'Level  Premium,'  'Legal  Reserve'  insurance  com- 
panies while  they  could  easily  pay  present  actual  cost  for  it, 
and  protection  at  present  actual  cost  is  exactly  what  the 
Knights  Templars  and  Masons  Life  Indemnity  Company  of. 
Chicago  can  and  does  furnish. 

' '  This  company  guarantees,  under  the  laws  of  the  state 
of  Illinois, 

' '  First,  to  pay  at  death  the  full  face  of  the  policy. 

*  *  PAUSE — ^READ — THINK. 

''The  only  valuable  thing  a  man  possesses  that  his  depend- 
ent ones  cannot  inherit  is  his  knowledge  and  experience  which 
enable  him  to  produce  an  income.  This  valuable  possession 
is  in  dangef  of  being  lost  to  the  family  by  death  at  any  time." 

And  again  it  stated: 

"To  the  Policy  Holders  of  the 

WESTERN  LIFE  INDEMNITY  COMPANY. 

MASONIC  TEMPLE,  CHICAGO. 

''Par.  vn.    reinsurance  of  life  insurance  company  of 

PENNSYLVANIA  MEMBERS. 

' '  In  February  of  this  year,  your  company  was  enabled  to 
acquire  from  and  through  your  present  manager  for  $200,000, 
in  one  transaction,  5,600  members  of  the  Life  Insurance 
Company  of  Pennsylvania.  'The  net  income  received  from 
these  members  in  less  than  ei^t  months  has  already  amounted 
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to  more  than  $87,000,  being  a  return  of  nearly  44  per  cent,  of 
the  total  cost,  and  at  this  rate,  within  about  twelve  months 
more,  the  entire  balance  of  the  cost  will  have  been  repaid  to 
your  company,  so  that  thenceforth  the  net  income  from  the 
new  members  will  be  purely  profits.  Tou  may  not  be  aware 
of  it,  but  the  fact  is,  that  competition  in  the  business  of  pro- 
4suring  life  insurance  has  become  so  unusually  keen,  by  reason 
of  the  large  number  of  insurance  companies  of  different  kinds, 
and  the  custom  of  paying  agents  large  commissions  for  pro- 
curing business,  that  the  actual  expense  of  procuring  new 
insurance  is  usually  regarded  as  amounting  to  from  one  hun- 
dred to  one  hundred  and  fifty  per  cent,  of  the  first  year's 
premium  on  the  new  business.  We  have  no  hesitancy  in 
expressing  our  belief  that  you  will  fully  endorse  the  wisdom 
of  that  transaction.'' 

These  statements  were  all  prior  to  the  time  that  defendant 
made  its  agreement  with  the  United  States  Life  Endowment 
Company,  and,  of  course,  had  no  reference  to  the  first  policy 
sued  on.  The  defendant's  contract  with  that  company  was 
not  made  until  August  26th,  1910 ;  and  of  course  these  state- 
ments had  no  reference  to  that  contract  and  cannot  be  said  to 
have  been  the  inducement  thereof;  nor  can  it  be  argued  that 
plaintiff  had  a  right  to  rely  thereon,  for  they  were  made  with 
reference  entirely  to  the  taking  over  of,  or  the  reinsuring  of, 
the  policies  of  the  Life  Insurance  Company  of  Pennsylvania. 
The  contract  with  the  United  States  Life  Endowment  Com- 
pany was  not  made  until  something  like  five  years  thereafter. 
As  to  the  second  policy  of  the  Old  Wayne  Company,  we  find 
that  defendant  never,  at  any  time,  assumed  or  agreed  to  become 
responsible  for  it.  That  policy  was  cancelled  by  agreement 
of  the  parties,  and  defendant's  agreement  was  to  pay  policy 
No.  47821,  issued  by  that  company ;  and  that  company  never 
agreed  to  pay  the  original  Old  Wayne  policy,  but  undertook 
to  reinsure  a  policy  issued  by  the  Western  Union  Company  of 
Chicago.  Going  back  now  to  the  representations  made  by 
defendant's  ofScers,  we  find  that  there  was  no  misstatement 
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as  to  what  this  defendant  had  done  with  the  policy  holders  in 
the  Life  Insurance  Company  of  Pennsylvania.  Again^  it  never 
made  any  statement  anywhere  as  to  any  liability  on  the  Old 
Wayne  policy  which  it  had  taken  over  from  the  Life  Insurance 
Company  of  Pennsylvania.  Moreover,  Garretson  was  no  longer 
relying  on  his  Old  Wayne  policy,  for  he  had  elected  to  hold 
the  Western  Union  under  the  terms  of  its  agreement  until  he 
accepted  the  policy  of  the  Life  Insurance  Company  of  Penn- 
sylvania ;  and  thereafter  he  agreed,  after  a  default  in  his  pre* 
miums  to  the  defendant,  to  accept  the  Life  Insurance  Company 
of  Pennsylvania  policy  as  the  policy  of  the  defendant  com- 
pany. Whilst  the  assured,  Garretson,  may  have  believed  that 
the  second  of  his  policies  had  at  one  time  been  reinsured  l^  the 
Life  Insurance  Company  of  Pennsylvania,  he  accepted  a  policy 
in  that  company  in  lieu  thereof,  and  this  policy  expressly 
limited  the  liability  of  that  company,  as  already  stated.  The 
defendant  assumed  liability  under  that  policy,  and  not  on  the 
one  issued  by  the  Old  Wayne  Company,  and  no  misrepresenta^ 
tions  were  made  by  the  defendant  about  it.  Moreover,  the 
necessary  elements  to  create  an  estoppel  were  not  proved,  and 
the  false  and  fraudulent  representations  pleaded  cannot,  of 
themselves,  be  relied  upon  as  an  estoppel.  They  might,  if 
proved,  be  sufficient  ground  for  an  action  at  law  for  damages, 
or  be  ground  for  rescinding  the  contracts  and  recovering  back 
the  money  paid  thereon,  but  in  themselves  they  would  not 
amount  to  an  estoppel. 

II.  The  petition  in  equity,  filed  after  the  motion  to 
direct  a  verdict  was  argued,  was  for  reformation  of  the  eon- 
tracts  because  of  mutual  mistake,  or  for  mistake  on  the  part 

of  the  insured  superinduced  by  the  fraud  of 

*'  tmnsferon         the  defendant.    It  was  filed  after  at  least  three 

tion :  umeii-       attempts  to  amend  the  petition  at  law  to  make 

out  a  cause  of  action  for  the  same  fraud,  and 
after  a  second  trial  of  the  case  had  progressed  to  the  point 
where  both  parties  had  rested  and  defendant  had  filed  a  motion 
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for  a  directed  verdict  Plaintiff  did  not  then  dismiss  her  law 
case  without  prejudice^  but  simply  asked  to  have  the  case 
transferred  to  the  equity  docket,  and  that  she  be  given  ten 
days  to  file  a  new  substituted  petition,  and  that  the  cause  be 
continued  for  that  purpose  and  assigned  for  a  given  day  at 
the  next  term  of  court.  This  motion  was  overruled,  and,  two 
days  after  the  verdict  was  returned,  plaintiff  filed  a  motion  for 
a  new  trial,  accompanied  by  a  long  petition  in  equity.  The 
motion  for  a  new  trial  was  overruled  and  judgment  entered 
on  the  verdiet. 

It  is  manifest  there  was  no  error  in  any  of  these  rulings. 
In  fact,  unless  plaintiff  dismissed  her  law  case,  it  was  the  duty 
of  the  trial  court  to  dispose  of  it;  for  no  motion  for  a  post- 
ponement was  filed.  Had  such  a  motion  been  filed,  there  was 
no  ground  for  it ;  for  plaintiff  was  not  proposing  to  either  dis- 
miss  or  to  try  her  law  case  to  a  jury  again.  She  simply  wished 
to  take  it  away  from  a  jury  at  that  time  and  to  have  the  whole 
matter  tried  upon  a  new  petition  in  equity  to  the  court.  Such 
procedure  would  have  been  unusual,  and  the  trial  court  was 
surely  not  bound  to  grant  the  request ;  at  best,  it  was  a  matter 
within  the  sound  discretion  of  the  court,  and  we  see  no  abuse 
of  that  discretion. 

We  have  had  great  difficulty  in  arriving  at  the  facts,  and 
now  that  we  have  finished,  are  not  certain  that  we  have  covered 
them  alL  The  case  is  unusual,  and  in  one  respect  a  hard  one ; 
and  yet  it  must  be  remembered  that  none  of  these  companies, 
unless  it  be  the  defendant,  was  upon  a  substantial  basis.  They 
each  failed ;  and,  but  for  these  reinsurance  contracts,  Garret- 
son  would  not  only  have  lost  all  his  premiums  paid,  but  would 
have  had  no  insurance  whatever.  He  was  paying  but  $12.00 
annually  for  each  thousand  dollars  of  insurance,  if  plaintiff's 
verrion  is  correct,  and  it  is  manifest  that,  if  all  were  carried 
at  that  rate,  he  had  very  temporary  insurance.  Many  of  the 
mutual  companies  and  a  legal  reserve  company  could  not  have 
lasted  long  at  that  rate. 
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The  insured  was  born  in  the  year  1833  and,  at  the  time  he 
took  out  his  first  policy,  in  the  year  1893,  was  sixty  years  of 
age.  He  was  seventy  years  of  age  when  first  insured  by 
defendant,  and  seventy-seven  years  old  when  defendant  became 
responsible  on  its  second  contract.  He  was  beyond  the  ordinary 
insurable  age  when  he  was  reinsured  into  the  defendant  com- 
pany. It  accepted  him  on  ihe  basis  of  giving  insurance  for 
what  his  premium  would  buy,  waiving  the  question  of  age.  He 
paid  the  defendant  company  about  $400,  and  his  beneficiary 
receives  $308.27,  with  interest.  This  may  not  be  entirely 
equitable,  but  it  seems  to  be  in  accord  with  defendant's  con- 
tracts. 

We  see  no  reason  for  disturbing  the  judgment  below,  and 
it  must  be  and  it  is  Affirmed, 

EvANSy  C.  J.y  DsBMBR,  WEAVER  and  Pbbston,  JJ.y  concur. 


John  W.  Irving,  Appellant,  v.  Lewis  WAGNSSy  Appellee. 

SPEOIFEO  PEBFORBIANOE:     Contracts  Enfoxceable— IMivery  on 

1  Condltioii — ^Perfoimance.  A  contract  to  buy  certain  land,  exe- 
cuted and  delivered  on  the  condition  that  the  vendor  will  effect  an 
exchange  of  other  land  belonging  to  vendee  for  certain  lands  be- 
longing to  a  third  party,  Ib  not  enforoeable  whoi  said  exchange 
progressed  no  further  than  the  signing  of  a  contract  by  vendee  and 
said  third  party  and  the  repudiation  of  said  contract,  under  the 
terms  thereof,  by  both  parties,  after  examination  of  the  land. 

SPECU'IO  PEBFOBMANOE:    Oontracts  Enfozcaable— Inducing  Ckm- 

2  tact  by  Fraud— Bepresentatlons  as  to  Value.  Representations 
of  value,  made  for  the  purpose  of  .having  them  accepted  as  of  fact 
and  to  be  relied  on,  are  representations  of  /act,  and,  if  actually 
relied  on  and  false,  will  defeat  specific  performance. 

APPEAL  AND  EBBOB:  Bules— Failure  to  Obey-— Immaterial  Amend- 

3  ment  to  Abstract — Costs.  When  appellant  has  not  testified  con- 
tradictory to  appellee  in  any  respect,  an  amended  abstract  which 
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sets  forth  evidence  tending  to  show  appellant's  bad  moral  character 
and  bad  reputation  for  truth  and  veracity  will  be  taxed  to  appellee. 

Appeal  from  Oreene  District  Court. — F.  M.  Powers,  Judge. 

TuBSDAT,  Apbil  4, 1916. 

Suit  in  equity  to  enforce  specific  performance  of  a  con- 
tract for  the  sale  of  real  estate,  the  plaintiff  being  the  vendor. 
The  defendant  answered  with  a  general  denial ;  averred  that 
the  contract  was  never  delivered  except  conditionaUy ;  and 
averred  that  it  was  obtained  by  the  plaintiff  by  false  and  fraud- 
ulent representations.  There  was  a  decree  dismissing  the  peti- 
tion, and  the  plaintiff  has  appealed. — Affirmed. 

E.  O.  Oraham,  for  appellant. 
Howard  dk  Sayers,  for  appellee. 

Evans,  C.  J. — The  affirmative  defense  that  the  delivery 
was  conditional  only  was  admitted  by  plaintiff  in  a  reply, 
with  a  further  averment,  however,  that  the  condition  had  been 
complied  with,  and  a  further  averment  that,  subsequent  to  the 
date  of  the  contract,  it  had  been  orally  agreed  between  the 
parties  that  the  said  written  contract  should  be  deemed  in 
force.  The  case  as  made  in  the  record  is  unique,  in  that  it 
presents  no  debatable  question  either  of  law  or  of  fact.  Put- 
ting the  facts  briefly,  the  plaintiff  was  a  real  estate  agent  and 
was  acting  as  such  for  the  defendant  in  the  proposed  sale  of 
certain  tracts  of  land  owned  by  the  defendant  in  South 
Dakota  and  Texas.  He  purported  to  have  found  a  purchaser 
in  one  Forbes,  who  also  had  real  estate  to  be  turned  in  the 
exchange.  The  plaintiff  was  himself  the  owner  of  a  piece  of 
property  which  is  the  real  estate  involved  in  this  suit.  He 
advised  the  defendant  that  he  wanted  to  turn  in  his  own  prop- 
erty in  the  deal  with  Forbes.  On  October  25,  1913,  he  eame 
to  the  defendant  while  the  defendant  was  engaged  in  husking 
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corn  in  his  oomfield,  and  advised  him  that,  in  order  to  turn 
his  town  property  to  Forbes,  he  would  need  to  have  the  title 
thereof  in  the  defendant,  Wagner,  in  order  to  include  the  same 
in  the  proposed  deal  with  Forbes.  He  had  a  contract  drawn 
up  for  that  purpose  and  ready  for  signature,  and  this  is  the 
instrument  which  is  now  sued  on.  This  contract  named  a  pur- 
chase price  of  $2,500.  He  asked  the  defendant  to  sign  the 
same.  The  defendant  hesitated,  but  yielded  upon  the  certain 
assurances  of  the  plaintiff.  The  defendant  had  never  seen 
the  property  and  knew  nothing  about  its  value.  The  plaintiff 
assured  him  that  it  was  worth  the  amount  named,  and  that 
he  would  turn  it  in  the  deal  with  Forbes  at  $3,000.  He  also 
assured  the  defendant  that,  if  defendant  would  sign  the  same 
for  the  purpose  of  plaintiff's  present  use  i^  negotiating  with 
Forbes,  he  (plaintiff)  would  hold  the  same  unsigned  by  him- 
self and  in  abeyance  until  after  he  should  realize  $3,000 
therefor  from  Forbes.  By  the  undisputed  evidence,  the  prop- 
erty was  in  fact  worth  less  than  $700.  The  plaintiff  thereupon 
proceeded  to  negotiate  an  exchange  between  defendant  Wag- 
ner and  Forbes.  Neither  of  them  knew  anything  about  the 
property  of  the  other.  Upon  representations  of  plaintiff  to 
each  of  them  concerning  the  property  of  the  other,  he  obtained 
the  signature  of  each  to  a  tentative  contract  of  exchange  and 
sale,  which  was  saved  by  the  following  proviso : 

* '  Each  party  to  this  contract  reserves  the  right  to  rescind 
this  contract  without  damages,  upon  giving  the  other  party 
notice  in  writing  within  10  days  from  the  date  hereof." 

This  contract  was  followed  by  an  immediate  examination 
by  each  party  of  the  property  offered  to  him.  Such  examina- 
tion proved  so  disappointing  to  each  that  he  immediately  noti- 
fied the  other  in  writing  of  his  repudiation  of  the  contract. 

The  procuring  of  the  signatures  of  the  parties  to  thip 
tentative  contract  is  relied  upon  by  the  plaintiff  as  a  perform- 
ance of  the  condition  upon  which  the  contract  between  him  and 
Wagner  was  delivered. 

I.    The  evidence  in  the  case  is  brief.    The  plaintiff  intro- 
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diieed  in  evidence  his  oontraet  and  testified  to  the  execution 
thereof  and  to  his  own  tender  of  performance,  and  rested. 

The  defendant  introduced  evidence  in  support 

^'  wSuluMix^''      of  his  afBrmative  defenses  substantially  as 

foroeabie:de-     abovc  narrated.    None  of  this  evidence  was 

livery  on  oondl*  .  ^ 

cion:  perform-    contradicted  by  the  plaintiff.    Manifestly,  the 


afBrmative  defenses  are  clearly  established. 
The  avoidance  pleaded  in  plaintiff's  reply  has  no  evidence  in 
its  support.  '  The  tentative  contract  was  not  a  performance  of 
the  condition  which  the  plaintiff's  reply  pleaded.  We  need 
not  analyse  the  nature  of  such  tentative  contract  as  a  whole. 
For  the  purpose  of  our  present  consideration,  it  is  enough  to 
say  that,  while  it  included  the  plaintiff's  town  property  in  the 
proposed  conveyance  to  Forbes,  it  did  not  fix  a  price  of 
$3,000  upon  it,  nor  did  it  specify  any  other  price.  Such  prop- 
erty was  simply  included  in  the  contract  with  the  defendant's 
property  at  a  lump  price  of  $41,100. 

Moreover,  the  representations  as  to  value  and  their  falsity 
were  conclusively  proved.  Plaintiff  did  not,  as  a  witness,  deny 
the  representations  nor  attempt  to  support  them  as  true.   They 

were  egregious  in  their  falsity.    This  defense 

^'  wS^uMcm^'      is  disposed  of  in  the  brief  of  appellant  with  the 

foraSbtoMn*-     suggestion  that  these  alleged  false  representa- 

tracflyfraud:    tious  were  merely  representations  as  to  value. 


tionsaBto  and  were  therefore  not  fraudulent.    The  dis- 

value. 

tinction  thus  suggested  has  its  use  in  an  appro- 
priate case.  That  it  is  not  available  in  such  a  case  as  we  have 
herein,  see  Heilwnd  v.  BiUtad,  140  Iowa  411 ;  and  Matiauch  v. 
Walsh  Bros.,  136  Iowa  225. 

No  useful  purpose  can  be  subserved  by  an  extended  dis- 
cussion of  the  evidence.  Plaintiff's  case  has  the  unmistakable 
odor  of  pus,  and  we  are  not  disposed  to  dwell  upon  it  longer 
than  is  necessary  to  ascertain  its  merits.  We  find  no  merit 
in  it 

IL  The  defendant  appeUee  has  filed  an  amended 
abstraet,  wherein  he  has  set  out  the  impeaching  testimony  of 
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several  witnesses  to  the  effect  that  the  plaintiff  had  a  bad  repu- 
tation for  truth  and  veracity  and  moral  char- 
3  APPEAL  AND        acter.    Such  amendment  shows  also  that  all 

BRHOR :  rules : 

f mma teHiS***'^ '  ^^^^  testimony  was  objected  to  by  the  plain- 
5bit?aST  wito.   tiff  on  the  ground  that  the  plaintiff  had  not 

as  a  witness  testified  contradictory  to  the 
defendant  in  any  respect  and  was  not  intending  to  do  so. 

We  are  at  a  loss  to. discover  just  what  function  this  testi- 
mony had  at  the  particular  stage  of  the  trial  whenit  was  intro- 
duced, it  being  true,  as  urged  in  plaintiff's  objection,  that  he 
had  not,  as  a  witness,  contradicted  the  defendant  at  any  mate- 
rial point;  and  he  did  not  in  fact  contradict  him  thereafter. 
It  is  possible  that,  as  a  military  maneuver,  this  line  of  action 
could  be  justified  as  a  ' '  curtain  of  fire ' '  to  prevent  the  plain- 
tiff from  bringing  forward  his  supporting  testimony.  Having 
served  that  function,  we  are  still  at  a  loss  to  discover  why  it 
should  have  been  brought  into  this  record  by  an  amended 
abstract  of  the  i^ppellee,  unless  it  is  supposed  that  this  court 
would  be  disposed  to  do  less  than  justice  to  a  bad  man,  or  more 
to  one  who  had  a  bad  adversary.  Even  the  code  duetto  does 
not  permit  the  shooting  of  an  adversary  after  he  has  fallen. 
The  amended  record  by  appellee  has  served  no  other  purpose 
here  than  as  a  quasi  mutilation  of  a  dead  body.  No  oosts  will 
be  taxed  for  the  amended  abstract. 

The  decree  entered  below  will  be — Affirmed. 

Debmeb,  Weaver  and  Preston,  JJ.,  concur. 


BuDOLPH  Lbhfeldt,  Appellant,  v.  Arnold  Baohicann, 

Appellee. 

WATERS  AND  WATBBOOTTBSES:     Bfttement— EvMence    BoiBci* 

1  eney.  Evidence  reviewed  and  held  inBnffieient  to  establish  a  eon-' 
tract  for  the  oonstruction  and  maintenance  by  adjoining  land^ 
owners  of  an  artificial  watercourse. 

WATERS  AND  WATEBOOXJBSES:     Easement— Degiee  of  Proofs 

2  Easements  in  artifieial  watercourses  at  war  with  the  order  of 
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nature  should  only  be  established  by  evidence  which  is  dear  and 
satisfactory. 

RASEMENTS:    AdTetM  Po«8e8aioii----V86--CIUiiii  Of  Blgbt.   Use  alone 

3    will  not  eatablish  an  easement  in  real  estate.    There  imifli  be  a 

daim  of  rig/U,  independent  of  use,  and  with  knowledge  ni  such 

claim  on  the  part  of  the  one  against  whom  the  easement  is  sought 

to  be  enforced.     (Section  3004,  Code,  1807.) 

Appeal  from  Crawford  District  Court. — F.  M.  Powbbs,  Judge. 

TuBSDAY,  April  4, 1916. 

Action  in  equity  to  enjoin  defendant  from  interfering 
with  plaintifl  in  the  enjoyment  of  an  alleged  easement  for  the 
maintenance  of  a  ditch  over  and  across  a  tract  of  land  owned 
by  the  defendant.  Upon  trial  to  the  court,  plaintifF's  petition 
was  dismissed,  and  defendant  was  granted  affirmative  relief  by 
injunction  restraining  plaintiff  from  interfering  with  the  nat- 
ural flow  of  water.    The  plaintiff  appeals. — Affirmed. 

J.  P.  Conaier,  for  appellant. 
Sims  &  Kuehnle,  for  appellee. 

WsAVBB,  J.— This  action  was  begun  in  June,  1909,  but  was 
not  Imraght  to  trial  and  judgment  for  nearly  five  years.  That 
counsel  were  not  idle  during  all  these  years  is  demonstrated 
by  the  fact  that  the  conflicting  daims  and  demands  of  the 
parties  have  grown  and  expanded  through  petition ;  answer ; 
cross>petition ;  amendment  to  petition;  amended  and  substi- 
tuted cross-petition;  amendment  to  amendment  to  petition; 
amendment  to  answer  to  amended  and  substituted  cross-peti- 
tion; amendment  to  amended  and  substituted  cross-petition; 
amended  and  substituted  and  supplemental  answer  and  cross- 
petition  ;  and  an  answer  to  the  amended  substituted  and  supple- 
mental cross-petition.  There  was  more  or  less  fencing  with 
injunctions  and  counter-injunctions,  interlocutory  motions 
and  orders,  with  the  result  that,  if  the  court  has  mot  been  ''lost 
in  an  impenetrable  forest,"  it  is  at  least  compelled  to  break 
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its  way  throngli  a  very  dense  thicket,  which  might  well  have 
been  avoided  with  a  little  more  care  by  counsel  in  pleading, 
or  by  an  order  of  the  trial  court  requiring  the  issues  to  be 
rewritten  and  stated  in  a  petition,  answer  and  reply — and  no 
more.  We  shall  make  no  attempt  to  formally  state  the  sub- 
stance of  the  volume  of  pleadings  to  which  we  have  been 
referred,  but  prooeed  at  once  tt>  state  those  facts  which  are 
conceded  or  are  shown  without  dispute,  as  well  as  other  mate- 
rial matters  which  the  evidence  tends  to  show,  and  the  oonflict- 
ing  claims  of  the  parties  in  relation  thereto  will  be  developed, 
as  we  proceed. 

The  ownership  of  the  landa^  thmr  location  and  natural 
slopes,  will  be  better  comprdiended  by  reference  to  the  fol* 
lowing  cut. 

The  plaintiff  is  the  owner  of  the  lands  marked  on  the  plat 
with  the  names  of  his  grantors,  L.  C.  Goodrich  and  E.  I^c^t- 
ingale,  and  defendant  is  the  owner  of  the  smaller  tract  marked 
"Not  in  the  deal,'*  west  of  the  Ooodrich  tract.  Most  of  the 
water  which  is  the  cause  of  the  trouble  comes  out  of  the  higher 
lands  or  hills  on  the  north,  through  a  channel  which  crosses 
the  highway  immediately  west  of  the  northeast  comer  of 
defendant's  lands,  continuing  south  a  little  west  of  his  east  line 
for  a  short  distance,  where  it  reaches  a  low  and  comparatively 
flat  area,  and  where,  if  left  without  interference  with  natural 
conditions,  it  ceases  to  run  in  a  single  defined  channel,  but 
scatters  and  spreads  southeast  over  plaintiff's  land  in  the  direc- 
tion of  the  Boyer  Biver.  In  the  year  1884^  Shaw,  mg^tingale 
and  Ooodrich,  then  owning  the  three  tracts  marked  with  their 
names,  united  in  constructing  a  ditch,  which  is  designated  by 
the  witnesses  as  the  ''Shaw  Ditch,"  or  ''Shaw-Nightingale 
Ditch,"  beginning  at  "B"  on  the  north,  thence  south  to  "C," 
and  thence  east  to  the  river.  The  northern  terminus  was  on 
the  Ooodrich  land,  just  south  of  the  south  line  of  the  land  now 
owned  by  defendant,  and  the  ditch  oontinued  south  and  east, 
as  above  mentioned,  the  entire  distance  on  the  Nightingale 
land,  but  close  to  the  l^undary  line.    At  some  time  after  the 
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conatrueticm  of  the  Shaw  ditch,  and  by  Bome  person  (neither 
time  nor  person  is  revealed  by  the  record),  a  ditch  was  made 
from  the  point  ma^ed  "  A "  on  the  channel  of  the  stream  above 
the  place  where  the  water  radiated  or  scattered  out  over  the  low 
lands,  thence  south  to  a  connection  with  the  north  end  of  the 
Shaw  ditch.  This  ditch  was  begnn  on  the  defendant's  land  and 
continaed  thereon  at  a  distance  of  from  one  to  two  rods  west  of 
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the  boundary  line  all  the  way  until  it  approached  the  Shaw 
land,  where,  as  we  understand  the  record,  it  opened  into  a  ditch 
on  the  east  side  of  the  Shaw  land,  and  thence  into  the  Shaw- 
Nightingale  ditch.  The  purpose  of  this  ditch  evidently  was 
to  catch  the  waters  coming  down  the  channel  from  the  hills, 
before  they  debouched  upon  the  flat  lands  to  the  southeast, 
and  carry  them  west  into  the  Shaw  ditch.  It  appears  that, 
when  the  Shaw  ditch  was  made,  the  tract  now  owned  by 
defendant  belonged  to  some  absent  or  non-resident  person 
who  had  no  hand  in  that  improvement.  Defendant's  title  to  his 
land  is  traced  no  further  back  than  to  one  Johnson,  who  seems 
to  have  acquired  the  property  in  1893.  Johnson  testifies  that, 
when  he  bought  it,  there  was  a  ditch  across  the  east  side  of  this 
30  acres,  and  that,  during  the  time  of  his  ownership,  the  ditch 
filled  up,  and  plaintiff  reopened  it  or  cleaned  it  out  without 
objection  on  the  part  of  the  witness.  Johnson  sold  to  one 
Cook,  who  testifies  to  the  existence  of  the  ditch  when  he  pur- 
chased, and  says  that,  during  the  time  he  owned  the  land, 
the  ditch,  especially  toward  its  southern  end,  frequently  filled 
with  mud  and  rubbish.  Some  of  the  time  he  cleaned  it  out 
himself,  and  sometimes  the  plaintiff  cleaned  it.  Defendant 
appears  to  have  bought  the  land  about  the  year  1905.  Plain- 
tiff became  the  owner  of  the  Gk)odrich  land  in  1891  and  says 
the  ditch  in  question  ''was  there  as  it  is  now.''  Speaking  of 
himself  and  the  defendant's  immediate  grantor,  he  says  they 
both  worked  in  clearing  the  ditch,  and  that  ''this  was  satis- 
factory to  both  of  us."  Disputes  soon  arose  between  plaintiff 
and  his  tenant  on  one  hand  and  the  defendant  on  the  other, 
over  the  right  of  the  former  to  keep  up  the  ditch  on  the  land 
of  the  latter,  and  these  disputes  culminated  in  the  bringing  of 
this  action,  in  which  plaintiff  alleges  his  right  to  maintain  the 
ditch  and  prays  an  injunction  restraining  defendant  from 
interfering  with  it.  Most  of  the  evidence  was  taken. early  in 
the  litigation,  but  for  some  reason,  the  issues  were  not  pressed 
to  submission  for  several  years.  With  the  case  thus  pending, 
in  the  year  1913,  the  plaintiff  proceeded  to  put  up  a  tight 
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board  barrier  or  fence  on  the  boundary  line  between  his  land 
and  the  defendant 's  land,  extending  from  '  *  B  "  to  *  *  A ; ' '  that 
is,  from  the  north  end  of  the  Shaw  ditch  to  and  beyond  the 
point  where  the  water  coming  down  the  channel  from  the  hills 
tends  to  break  away  and  scatter.  This  barrier  he  reinforced 
with  banking,  with  the  evident  intention  of  checking  or  turn- 
ing from  his  land  any  water  which  might  escape  from  the 
ditch.  This  act  on  his  part  was  pleaded  by  the  defendant  in  a 
supplemental  answer  and  cross-petition,  and  an  injunction 
prayed  against  the  maintenance  of  such  obstruction. 

The  court,  as  already  indicated,  found  that  plaintiff  had 
acquired  no  easement  for  the  maintenance  of  the  ditch  on 
defendant's  land,  and  dismissed  the  petition,  and  further 
enjoined  the  plaintiff  from  interfering  with  the  flow  of  water 
in  its  natural  course. 

The  principal  question  raised  by  the  appeal  is  whether 
plaintiff  made  a  case  entitling  him  to  equitable  relief.  In  his 
original  petition,  he  alleged  as  the  basis  of  his  claim  an  express 

written  agreement  between  one  of  his  grantors 
WATBBGOUBSB8:  (not  uamlug  him)  and  one  of  defendant's 
denoe:8uffl-        grantors  (not  naming  him),  while  they  still 

were  owners,  by  the  terms  of  which  they 
mutually  dug,  and  thereafter,  until  defendant  acquired  title 
to  his  land,  mutually  maintained  the  ditch  in  controversy; 
and  that  defendant  purchased  the  land,  with  notice  of  plain- 
tiff's rights  in  the  premises.  A  year  later,  the  petition  was 
amended  to  show  that  the  then  owner  of  the  land  now  owned 
by  defendant  was  not  a  party  to  the  alleged  contract,  but  that 
thereafter,  said  land  came  into  the  ownership  of  defendant's 
grantor,  Johnson,  who  entered  into  an  oral  agreement  with 
plaintiff  by  which  said  Johnson  and  plaintiff  should  together 
keep  and  maintain  the  ditch,  and  that  this  agreement  was  kept 
and  performed  by  both  parties.  Plaintiff  further  alleges  that 
the  intermediate  grantees  through  whom  the  title  passed  from 
Johnson  to  defendant  concurred  in  such  agreement  and  united 
with  him  in  maintaining  the  ditch.    Later,  plaintiff  again 
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amended  his  petition,  alleging  anew  the  making  of  an  express 
agreement  between  the  parties  in  interest  for  the  making  and 
maintenance  of  the  ditch. 

As  we  read  the  record,  there  is  an  entire  failure  of  evi- 
dence to  sustain  the  allegation  that  the  ditch  was  originally 
constructed  under  or  pursuant  to  any  express  agreement 
between  the  grantors  of  the  plaintiff  and  the  grantors  of  the 
defendant.  Of  defendant's  grantors,  only  Johnson  and  Cook 
appear  as  witnesses;  and,  though  called  by  plaintiff  and  testi- 
fying in  his  behalf,  neither  of  them  say  that  they  ever  had 
any  agreement  with  plaintiff  granting  him  the  right  to  con- 
struct or  maintain  the  ditch.  Each  swears  that,  when  he 
bought  the  land,  he  found  the  ditch  there,  and  the  showing  of 
his  acquiescence  therein  is  confined  to  the  fact  that  he  allowed 
plaintiff  to  clean  out  the  ditch  without  objection. 

Even  plaintiff  himself  as  a  witness  does  not  pretend  to  say 
that  he  ever  made  or  had  any  agreement  with  Johnson,  as 
alleged  in  his  pleadings.    The  extent  of  his  statement  on  the 

witness  stand  is  that,  while,  defendant's 
2.  WATTOji  AND       grantors,  Johnson,  Cook  and  Sonksen,  were 

WATBBGOUR8B8 :     »  9  9  i 

See*©? prool?"     Successively  in  possession,  each  joined  with 

him  in  caring  for  the  ditch.  No  other  wit- 
ness professes  to  have  any  knowledge  of  such  a  contract.  Can 
we  infer  or  imply  such  an  agreement  from  the  circumstances  t 
We  think  not.  In  the  absence  of  credible  testimony  to  the 
making  of  such  agreement,  it  is  hardly  a  reasonable  supposi* 
tion  that  the  owner  of  land  situated  as  is  that  of  defendant 
would  enter  into  such  a  stipulation.  His  land  as  it  stood  in  a 
state  of  nature  had  the  higher  elevation,  and  he  was  entitled 
to  have  the  surface  waters  upon  his  premises  drain  across 
the  land  of  plaintiff.  It  is  conceivable,  however,  that  in  a 
neighborly  spirit  he  might  consent  to  have  a  ditch  made  on 
the  boundary  line;  but  it  would  be  very  unusual  that  such 
an  owner  would  consent  to  have  his  neighbor  cross  over  the 
line  and  construct  and  perpetually  maintain  an  open  ditch 
parallel  to  the  boundary  line  and  from  one  to  two  rods  there- 
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from  across  his  premises,  thereby  removing  from  the  posm- 
bility  of  practical  cultivation  not  only  the  area  occupied  by  the 
ditch  itself,  but  also  the  add^d  area  between  the  ditch  and  the 
partition  line.  This  is  not  the  somewhat  familiar  case  where 
owners  of  adjoizdng  tracts  enter  into  a  joint  or  mutual  enter- 
prise whereby  one  or  more  ditches  beginning  upon  the  land  of 
one  party  are,  for  their  mutual  advantage,  extended  into  or 
across  the  land  of  the  other,  an  undertaking  which,  under  all 
ordinary  circumstances,  the  law  will  protect  and  encourage. 
Here,  however,  the  plaintiff,  owning  a  tract  of  land  so  situ- 
ated that  it  is  charged  with  the  burden  of  receiving  and  caring 
for  the  entire  flow  and  drainage  coming  down  the  channel  from 
the  hills,  is  asserting  a  right  to  enter  upon  the  higher  land  of 
his  neighbor  and  there  construct  and  maintain  a  ditch  to 
divert  this  flow  and  drainage  in  another  direction  across  the 
higher  land.  In  other  words,  the  right  which  he  asks  the  court 
to  establish  and  enforce  is  to  invert  the  order  of  nature  and 
the  rule  of  law  which  recognizes  it,  and  by  a  decree  in  equity 
change  the  servient  into  the  dominant  estate.  It  is  certainly 
but  right  that,  before  such  extraordinary  relief  is  granted, 
he  who  asks  it  be  required  to  establish  the  facts  justifying  it 
by  dear  and  satisfactory  evidence. 

Nor  can  we  discover  any  ground  upon  which  to  find  a  title 
to  the  alleged  easement  by  adverse  possession.  The  mere  fact 
that  plaintiff  has  used  the  ditch  for  a  long  time— -though  more 

than  ten  years — is  not  sufficient.  Our  statute, 
J.  eabembnth:       Code  Section  3004,  provides  that  such  use 

adverse  po&ses-  '    '^ 

ciaSnofrigit     ^®  ^^*  ^^^^  Competent  evidence  of  the  grant 

of  an  easement  or  of  a  claim  of  right,  but  such 
claim  or  assertion  of  right  must  be  established  by  evidence  inde- 
pendent of  its  use.  When  we  take  from  plaintiff's  evidence 
all  that  relates  to  the  matter  of  the  use  and  enjoyment  of  the 
ditch,  there  is  very  little  left  of  the  showing  made. by  him. 
If  it  be  claimed  that  there  is  proof  that  the  owner  of  the  land 
knew  of  such  use,  it  must  still  be  shown,  in  order  to  avoid  the 

Vol.  176  U.— 14 


210  State  y.  Millbb.  [175  Iowa 

effect  of  the  statute,  not  only  that  the  party  claiming  the  ease- 
ment had  continued  in  its  use  for  more  than  ten  years  with 
the  knowledge  of  the  owner,  but  it  must  also  further  ^>pear 
that  the  owner  knew  that  use  was  adverse  under  color  of  title 
or  claim  of  right  Preston  v.  HuU,  77  Iowa  309;  Friday  v. 
Henah,  113  Iowa  425;  McBride  v.  Bcdr,  134  Iowa  661 ;  Zig^- 
foose  V.  Zigefoase,  69  Iowa  391.  Or,  as  has  been  said  by  us 
in  the  McBride  case,  eupra: 

"There  must  have  been  a  claim  of  rig^t  independent  id 
the  user,  of  which  the  defendant  or  those  under  whom  he  holds 
had  express  notice." 

While  plaintiff  in  this  case  does  show  a  use  of  the  diteh 
with  the  knowledge  of  the  owners  of  the  land,  there  is  no  testi- 
mony, not  even  by  himself,  that  he  ever  informed  any  of  the 
owners  that  he  claimed  an3rthing  more  than  a  revocable  license 
therefor  until  after  defendant  purchased  the  land  in  1905, 
and  trouble  arose  between  the  parties,  or  between  defendant 
and  plaintiff's  tenant. 

Other  evidence  to  which  we  have  made  no  reference  has 
no  tendency  to  show  that  the  ditch  was  originally  constructed 
by  the  mutual  act  or  agreement  of  the  parties  or  their  grantors, 
or  that  it  was  constructed  under  an  express  agreement  or 
understanding  that  the  owners  of  the  land  now  held  by  plain- 
tiff thereby  acquired  a  perpetual  easement  for  its  maintenance. 

The  decree  below  was  right  and  it  is — Affirmed. 


Evans,  C.  J.,  Dsbmbb  and  Pbbston,  JJ.,  concur. 


State  or  Iowa,  Appellee,  v.  Jakb  Mn^LBB  and  John  MiLLiai, 

Appellants. 

OBIimrAL  LAW:  Msl-Joliit  Defeodaata— FttB  of  Vscdlet  It 
is  rewilble  error  to  rabmit,  in  a  Joint  trial  ai  joiai  defoidants, 
forms  of  verdiett  whioh  require  a  Joint  oonvietion  or  a  Joint  ac- 
quittal, the  evidence  against  the  defendants  being  materially  dif- 
ferent on  the  question  of  guilt    (Sections  8780,  5884,  Code,  1887.) 
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Appeal  from  Eardin  District  Court. — ^B.  M.  Wbioht,  Judge. 

Tuesday,  April  4, 1916. 

Defendants  were  jointly  indicted  for  the  crime  of  keep- 
ing a  liquor  nuisance^  Verdict  of  guilty,  and  from  the  judg- 
ment imposed,  they  appeaL — Reversed  and  Rem&nded. 

E.  H.  Lundy,  Dean  W.  Peisen  and  W.  H.  8oper,  for 
appellants. 

Oeorge  Cosson,  Attorney  Qeneral,  John  Fletcher,  Assist- 
ant Attorney  General,  and  C,  A.  Bryson,  County  Attorney, 
for  appellee. 

Dkbheb,  J. — Defendant  Jake  Miller  owned  a  restaurant 
and  lodging  house  in  the  city  of  Iowa  Falls,  which  was  con- 
ducted by  his  son,  John  Miller,  and  they  were  jointly  indicted 

for  the  crime  of  keeping  and  maintaining  a 
SSip'^tde^ ■  ^^^^^^  nuisance  therein.  They  each  entered  a 
S?wSici'^"°  P*^  ^'  ^^^  fifnilty,  and  upon  trial,  were  con- 
victed of  the  offense  charged.  There  was 
enough  testimony,  if  believed  by  the  jury,  to  justify  a  convic- 
tion of  John  Miller  for  actual  sales  of  liquor  in  the  building; 
but  no  testimony  whatever  that  Jake  Miller  made  any  sales 
therein.  The  only  thing  on  which  the  latter  might  have  been 
found  guilty  was  that  he  knew  intoxicating  liquors  were  being 
kept  for  sale  or  were  sold  in  his  building  contrary  to  law,  and 
that  he  thus  approved  of  or  ratified  the  sales.  This  he  squarely 
and  absolutely  denied,  and  he  also  testified  that  he  took  extra 
precaution  against  the  sale  or  keeping  for  sale  within  the  build- 
ing of  any  intoxicating  liquor  of  any  kind  whatever.  There 
may  have  been  enough  testimony,  however,  for  the  state  to 
convict  him  on  this  theory;  but  the  court  in  its  instructions 
said: 

''I  give  you  two  forms  of  verdict,  and  when  you  go  to 
your  jury  room,  you  will  select  one  of  your  number  as  fore- 
man.   Tour  verdict  should  be  reduced  to  writing,  and  signed 
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by  your  foreman.  If  you  find  in  favor  of  the  State,  your 
foreman  will  sign  the  first  form  of  verdict.  If  you  find  the 
defendants  not  guilty,  your  foreman  will  sign  the  second 
form  of  verdict." 

These  forms  were: 

'*We,  the  jury  in  the  above  entitled  cause,  do  find  the 
defendants  guilty  as  charged  in  the  indictment. 


>> 


or, 


n 


We,  the  jury  in  the  above  entitled  cause,  do  find  the 
defendants  not  guilty. 


19 


No  other  form  was  submitted ;  and  under  the  instructions, 
the  jury  was  not  authorized  to  find  one  defendant  guilty  and 
the  other  not  guilty. 

In  this,  we  think  there  was  error  which  calls  for  a  reversal 
of  the  judgment.  Under  our  Code  Sec.  5384,  ''Ui>on  an 
indictment  against  several  defendants,  any  one  or  more  may 
be  convicted  or  acquitted."  See  also  State  v.  MiClintock, 
1  G.  Gr.  392. 

The  effect  of  this  statute  is  to  make  an  indictment  against 
two  or  more  both  joint  and  several,  as  the  facts  may  warrant ; 
but  the  verdict  should  be  so  molded  as  to  accord  with  the 
facts  and  meet  the  exigencies  of  the  case.  Code  Sec.  3730. 
Had  the  testimony  been  the  same  as  to  each  defendant,  doubt- 
leas  no  presumption  of  prejudice  would  arise.  But  that  is  not 
the  situation  here.  Under  the  instructions,  a  jury  was  justi- 
fied in  concluding  that,  if  they  found  John  Miller  guilty, 
they  should  also  find  his  co-defendant  guilty  with  him.  Again, 
some  of  the  jurors  might  have  insisted  that,  if  the  State  failed 
to  show  either  guilty,  neither  should  have  been  convicted. 
In  other  words,  there  was  no  room  for  an  intelligent  solution 
of  the  problem  of  what  the  jury  may  have  actually  found  as 
to  defendant  Jake  Miller.    Courts  of  other  states  have  held 
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that  such  an  instruction,  or  direction  to  a  jury,  is  erroneous. 
Hayden  v.  Noit,  9  Conn.  366;  People  v.  McOrath,  5  N.  Y. 
Cr.  R.  4 ;  Hampton  v.  State,  45  Tex.  154.  Defendants  made 
the  point  in  their  motion  for  a  new  trial  and  in  arrest  of 
judgment,  saying  that,  in  the  hurry  of  the  trial,  they  over- 
looked the  error,  but  immediately  discovered  it  after  the  ver- 
dict was  returned.  Other  rulings  were  correct  or  are  not 
likely  to  arise  on  retrial;  but  for  the  error  pointed  out,  the 
judgment  must  be  reversed. — Reversed  and  Remanded. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


J.  M.  Whitb,  Appellant,  v.  P.  C.  Harvey,  Appellee. 

EI£OnON  OF  BEMEDIES:     Acts  Oonstltating  ElecUonr— Vendor 

1  and  Pnvduwer-— BeacUnion  of  Ckintract.  A  vendee  in  a  contract 
of  sale  of  real  estate  who,  in  an  action  of  specific  performance 
brought  by  the  vendor,  asks  for  and  receives  a  oancellation  of  the 
contract  and  judgment  for  payments  and  improvements  made, 
thereby  makes  an  irrevocable  election  of  remedies,  and  may  not, 
BUbsequently,  maintain  an  action  to  recover  damages  for  loss  of 
his  bargain* 

JXJDOICENT:     llatteis  Oonclnded — Splitting  Cause  of  Action,    An 

2  adjudication  is  final  and  conclusive^  not  only  as  to  the  matter 
actually  determined,  but  as  to  every  other  matter  which  the  parties 
might  have  litigated  and  have  had  determined  as  incident  to  or  es- 
sentially connected  with  the  subject  matter  of  litigation.  So  held 
where  a  vendee  in  a  contract  of  sale  obtained  by  reason  of  the 
vendor's  failure  to  convey,  a  judgment  for  payments  made  on  the 
contract  and  for  improvements  made  on  the  property,  and  aubae- 
quently,  and  in  a  new  action,  sought  to  recover  damages  for  loss 
of  his  hargadn^ 

JUIXnfENT:     Validity— Bmden  of  Proof— Presnmptlon.     He  who 

3  claims  that  a  judgment  is  invalid  because  the  entire  proceedings 
were  had  in  vacation  has  the  burden  of  proof  to  make  such  fact 
affirmatively  appear  of  record.  It  will  be  presumed  that  the  judg- 
ment was  rendered  in  term  time.  So  held  where  the  record  showed 
an  appearance  by  the  defendant  and  a  trial  by  the  court. 
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EVIDSNOE:    JodldAl  Kotlce-'TMiiui  of  Cknut^Flnal  Adjonmrnmit. 

4    This  court  will  not  take  judicial  notice  of  the  time  of  the  final 
adjournment  of  a  term  of  the  district  court. 

JUDGMENT:     Validity— Estopptfl  by  Aeettpting  Beneflts.    A  judg- 
6    ment  plaintiff  who  has  accepted  the  benefits  of  the  judgment  may 
not  thereafter  question  its  regularity. 

Appeal  from  Greene  District  Court. — ^M.  E.  Hutchison, 

Judge. 

Tuesday,  April  4,  1916. 

Action  at  law  to  recover  damages  for  breach  of  a  contract 
to  sell  and  convey  certain  lands.  Defendant  filed  a  general 
denial,  and  also  pleaded  a  prior  judgment  as  a  bar  to  the 
proceeding.  Plaintiff  demurred  to  that  part  of  the  answer 
pleading  the  judgment  and  decree  in  defense  to  this  action ; 
but  the  demurrer  was  overruled,  and  plaintiff  electing  to  stand 
thereon,  judgment  was  entered  dismissing  his  petition,  and  he 
appeals. — Affirmed. 

Henry  dk  Henry,  for  appellant. 

Church  dk  McCtMy,  for  appellee. 

Deemer,  J. — I.  On  August  15th,  1913,  the  parties  hereto 
entered  into  a  written  contract  whereby  the  defendant  under- 
took to  sell  and  convey  to  plaintiff  a  certain  tract  of  land  in 
Greene  County,  Iowa,  for  the  agreed  consideration  of 
$16,567.20.  The  contract  was  to  have  been  performed  on 
March  1,  1914.  Defendant  agreed  to  furnish  an  abstract 
showing  perfect  title  and  to  convey  the  land  by  warranty 
deed.  When  the  time  came  for  the  delivery  of  the  deed,  it  was 
discovered  that  defendant  did  not  have  perfect  title,  and 
plaintiff  refused  to  accept  such  as  he  (defendant)  had.  In 
July  of  the  year  1914,  defendant  herein  commenced  a  suit 
against  plaintiff  to  reform  a  certain  deed  in  his  chain  of 
title  and  to  compel  specific  performance  of  his  contract  with 
plaintiff  herein,  making  the  parties  to  the  deed  sought  to  be 
reformed,  the  plaintiff  herein  and  other  parties,  defendants. 
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Plaintiff  herein  appeared  to  that  suit  and  admitted  the  execu- 
tion of  the  contract  between  him  and  the  defendant  herein: 
pleaded  that  he  had  paid  $1,200  of  the  purchase  price  for  the 
land;  and  also  averred  that  defendant  herein  was  unable, 
because  of  defects  in  his  title,  to  convey  the  land  as  agreed. 
He  also  averred  that,  pursuant  to  the  ^contract,  he  had  entered 
into  the  possession  of  the  land  and  had  expended  something 
like  $500  in  laying  tile  drains  through  and  upon  the  land. 
He  therefore  asked  that  the  contract  be  cancelled,  set  aside 
and  held  for  naught ;  that  he  have  judgment  against  the  plain- 
tiff (defendant  herein)  for  the  amount  paid  on  the  purchase 
price,  to  wit,  $1,210,  with  six  per  cent,  interest  from  date  of 
contract,  and  for  the  value  of  the  tile  drains  constructed  by 
him  on  the  premises.  Plaintiff  in  that  suit  (defendant  herein) 
filed  a  reply  denying  the  allegations  of  the  answer  and  cross- 
bill; and  on  the  issues  thus  joined,  the  case  was  tried  to  the 
court,  resulting  in  a  decree  cancelling  the  contract  of  sale 
and  denying  the  specific  performance  thereof,  and  awarding 
to  the  defendant  (plaintiff  herein)  judgment  for  the  amount 
of  the  consideration  paid  and  for  the  value  of  the  tiling  con- 
structed, amounting  in  the  aggregate  to  $1,787.60  at  the  time 
the  decree  was  rendered.  No  appeal  was  taken  from  this 
decree,  and  plaintiff  has  received  the  amount  awarded  him. 

This  action  was  commenced  by  plaintiff,  the  vendee  of  the 
land,  to  recover  damages  for  defendant's  failure  to  comply 
with  the  terms  of  his  contract  to  sell  and  convey,  and  the 
only  question  presented  by  the  demurrer  is  his  right  to  recover 
damages  for  the  loss  of  his  bargain,  the  land  being  worth 

■ 

much  more  on  March  1,  1914,  than  the  plaintiff  agreed  to 
pay  for  it.  Plaintiff  contends  that  the  decree  of  cancellation 
and  judgment  entered  in  the  original  case  is  no  bar  to  his 
present  suit,  although  the  contract  was  cancelled  and  set  aside 
in  that  action  and  he  was  awarded  a  judgment  for  the  amount 
he  had  paid  for  the  land  and  for  improvements  placed  thereon ; 
iDecause,  in  any  event,  he  is  entitled  to  be  made  whole  and  to 
recover  for  the  loss  of  his  bargain.    On  the  other  hand,  it  ia 
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insisted  that  plaintiff  herein  had  the  right  to  rely  on  his  con- 
tract and  sue  for  the  breach  thereof,  recovering  all  damages 
he  suffered  in  consequence  of  its  breach,  or  to  rescind  the 
contract  and  be  placed  in  statu  quo  by  securing  the  return 
of  the  money  he  had  paid,  with  interest,  and  being  reimbursed 
for  all  expenditures  incurred ;  but  that  he  could  not  do  both. 
It  is  also  claimed  for  defendant  that  plaintiff  in  fact  elected 
to  rescind  and  to  recover  his  damages  in  the  original  suit,  and 
that  he  should  have  asked  in  that  suit  for  all  the  damages  to 
which  he  believed  he  was  entitled,  and  that  he  could  not  split 
his  causes  of  action  and  in  one  suit  recover  part  of  his  damages, 
find  in  another  assert  that  he  suffered  still  more,  which  he  did 
not  claim  in  the  original  suit.  As  will  be  observed,  the  issues 
are  narrow  ones  and  resolve  themselves  down  to  simple  legal 
propositions  regarding  the  rights  of  a  vendee  under  a  contract 
for  the  purchase  of  real  estate  where  the  vendor  is  unable  or 
unwilling  to  comply  with  the  terms  of  his  agreement.  It  is 
conceded  that  there  was  such  a  defect  in  the  title  to  the  land 
that  defendant  was  unable  to  comply  with  the  terms  of  his 
contract,  and  that  this  has  been  conclusively  established  in  the 
priol*  action ;  and  the  underlying  proposition  is :  What  were 
the  rights  and  remedies  of  the  purchaser  when  he  found  that 
the  vendor  could  not  or  would  not  comply  with  the  terms  of 
his  agreement? 

Of  course,  a  remedy  is  always  available  to  a  party  to  an 
executory  contract  which  cannot  or  should  not  be  .enforced, 
because  of  illegality,  fraud  or  mistake.    This  remedy  may  be 

rescission,  in  which  event  the  party  without 

1.  BuBonoNor       fault  may  have  the  contract  cancelled  on 

SSuon  ^ven-     account  of  the  wrong  or  default  of  the  other, 

cha^lSSJcis-    ^^^  recover  the  amount  of  purchase  money 

gon^fcon-        paid,  with  interest;  the  value  of  permanent 

improvements  or  repairs  made  by  him;  and 
taxes  paid,  if  any.  BrycmVs  Executor  v.  Boothe,  30  Ala.  311 ; 
Coffman  v.  Huck,  24  Mo.  496;  Outlaw  v,  Morri^^  7  Humph. 
(Tenn.)  262.    Or  he  may  have  his  damages  for  breach  of  the 
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contract,  which  may  include  loss  of  his  bargain ;  but  he  cannot 
have  both.  Strong  v.  Strong  (N.  Y.),  5  N.  E.  799.  The  reason 
for  this  rule  is  that  the  remedies  are  inconsistent ;  in  the  one 
case  the  contract  is  affirmed  and  damages  are  asked  for  its 
breach ;  and  in  the  other,  it  is  disaffirmed,  rescinded  and  held 
for  naught,  and  the  parties  are  simply  placed  in  statu  quo. 
StcayTie  v.  Waldo,  73  Iowa  749 ;  Pagan  v.  Hook,  134  Iowa  381 ; 
3  Elliott  on  Contracts,  Sec.  2097 ;  Campbell  v.  Moorehouse,  141 
Iowa  568 ;  Bowen  v.  MamdemUs,  95  N.  Y.  237 ;  Bishop  on  Con- 
tracts, Sees.  826-827.  One  action  proceeds  on  the  theory  of  a 
tort  and  the  other  on  breach  of  contract,  and  the  damages 
to  be  awarded  are  different.  In  the  one  case  they  are  gov- 
erned by  the  amount  stipulated  in  the  contract,  and  in  the 
other  by  the  difference  in  the  value  of  the  property.  PiersaU  v. 
Huber  Mfg.  Co.  (Ky.),  167  S.  W.  144;  WKeeUr  v.  Dwm 
(CoL),  22  Pac.  827. 

Again,  it  is  a  well-settled  rule  that  an  injured  party  can 
recover  but  one  satisfaction  for  the  injuries  he  has  sustained, 
no  matter  how  many  actions  he  may  be  entitled  to  prosecute 

for  their  recovery.    In  other  words,  he  ean- 
^'  SSSersron-       ^'^^y  ^^  ^^  elects  to  recover  damages,  have  part 
ti^^aiJSof'      of  them  assessed  in  one  action  and  the  remain- 
^^  der  in  another ;  he  cannot  thus  split  his  causes 

of  action.  Furthermore,  where  the  vendor  is  guilty  of  no 
fraud,  but  had  no  title  and  the  contract  is  incapable  of  per- 
formance, the  vendee  is  entitled  to  the  return  of  the  purchase 
price  with  interest,  and  also  to  be  reimbursed  for  improve- 
ments, and  this  is  the  extent  of  his  recovery.  Beard  v. 
Delaney,  35  Iowa  16 ;  Poley  v.  McKeegan^  4  Iowa  1 ;  Stewart 
V.  Noble,  1  Q.  Gr.  26 ;  Sawyer  v.  Warner,  36  Iowa  333.  There 
is  no  doubt  of  the  right  of  the  defendant  in  the  main  suit 
(plaintiff  here),  to  recoup  his  damages  against  the  plaintiff 
therein  (defendant  here) ,  although  the  action  was  in  equity  for 
the.  specific  performance  of  the  contract ;  but  if  he  elected  to  do 
this,  it  was  his  duty  to  allege  and  prove  all  the  damages 
which  he  claimed  to  have  suffered,  and  not  leave  the  matter 
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open  to  a  Bnbseqnent  suit.  This  is  based  on  the  fundamental 
thought  that  one  cannot  split  his  causes  of  action,  and  it 
matters  not  that  he  did  not  plead  the  specific  items  of  damage 
in  the  former  suit.  Smith  Lumber  Co.  v.  Sisters  of  Charity, 
146  Iowa  454;  Hogle  v.  Smith,  136  Iowa  32;  StodghiU  v.  Chi- 
cago,  B.  &  Q.  B.  Co.,  53  Iowa  341. 

II.  In  order  to  meet  these  propositions,  which  we  think 
are  fundamental,  plaintiff  contends  that  the  judgment  in  the 
main  case  is  void  and  of  no  effect,  because  that  action  was 

commenced  and  decided  in  vacation,  and  the 

«•  JJ5S5*?bur-     decree  is  for  that  reason  extra-judicial.    The 

^umpuo^      trouble  with  this  contention  is  that  it  does 

not  affirmatively  appear  of  record  that  all  the 
proceedings  were  had  in  vacation  or  that  the  decree  was  with- 
out jurisdiction  in  the  court  rendering  it. 

It  may  be  that  we  will  take  judicial  notice  of  the  b^;in- 
ning  of  all  terms  of  court  within  the  several  counties  of  the 
state;  but  we  surely  do  not  take  judicial  notice  of  when  they 

are  closed,  nor  of  the  adjournments  thereof, 
didafnouce^'     The  record  shows  an  appearance  of  the  plain- 

tomui  of  court : 

anaiadiourn.     tiff  herein  (defendant  in  that  suit)  in  open 

court,  a  trial  therein,  and  a  decree  of  the  court, 
and  not  of  a  judge.  Of  course,  the  action  may  have  been 
commenced  either  during  term  time  or  in  vacation,  and  the 
only  questions  which  could  arise  as  to  a  defendant's  appearing 
to  the  suit  were  whether  he  appeared  before  the  judge  in 
vacation,  or  whether  the  decree  was  entered  in  vacation.  The 
plaintiff  must  show  the  affirmative  of  these  propositions,  and 
he  has  failed  to  do  so.  Hence  we  must  presume  that  the  record 
speaks  the  truth :  that  defendant  appeared  and  that  the  decree 
was  rendered  by  the  court  in  term  time.  It  may,  as  we  have 
suggested,  have  been  at  an  adjourned  term  of  court,  and  it  is 
not  material  that  the  defendant  could  not  have  been  required 
to  appear  at  that  term,  either  regular  or  adjourned.  He  did 
appear,  and  that  is  an  end  of  the  inquiry.  Beed  v.  Lane,  96 
Iowa  454. 
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However,  the  record  shows  that  a  decree  was  rendered  on 
the  issues  joined,  and  that  plaintiff  accepted  and  received  the 
mon^  awarded  him.    So  that,  even  if  the  decree  were  unaa* 

thorized  in  the  first  instance,  phdntiff  herein 

*•  vSSfS^toD-    (defendant  in  that  suit)  is  in  no  position  to 

fifci^S^"     »t**<5k  the  decree.    Mohler  v.  Shank,  93  Iowa 

273 ;  Sweezey  v.  Stetson,  67  Iowa  481.  Again, 
the  record  discloses  that  defendant  in  the  main  suit  made  an 
election  of  his  rights ;  that  is,  his  right  either  to  rescind  and 
treat  the  contract  as  abrogated,  or  to  maintain  it  and  sne 
for  his  damages;  and  although  the  ease  had  not  yet  passed 
to  a  proper  decree  and  judgment,  he  cannot,  especially  in 
view  of  his  acceptance  of  the  money  from  the  plaintiff  (defend- 
ant  herein)  now  change  front  and  ask  for  damages.  This  is 
squarely  ruled  by  Harding  v,  OUon,  177  HI.  298,  wherein  it 
is  said: 

''The  filing  of  the  bill  by  the  appellee  was  a  complete 
election  upon  his  part  to  rescind  the  contract,  and  conferred 
upon  the  appellant  the  right  to  relieve  himself  of  all  obliga- 
tions under  it  by  the  payment  of  money,  instead  of  specifically 
performing  it." 

On  the  whole  record,  the  ruling  on  the  demurrer  seems 
to  be  correct,  and  the  judgment  must  be  and  it  is — Affirmed. 


Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


H.  W.  Emeny  Auto  Company,  Appellee,  v.  J.  NsmEBHAUSXR, 

Appellant. 


EVIDENCE:     Books  of  Orlgliial  Entry— Ledger  Pafee— Worlanen'i 
1    Slips. 

a.  "Ledger  pages,"  being  copies  of  workmen's  slips,  are  not 
bodes  of  original  entry  and  not  admissible  as  such, 

b.  "Workmen's  slips,"  if  shown  to  be  the  original  entries  ai 
the  transactions,  and  made  in  due  course  of  basiness  and  at  the 
times  of  the  several  transactions,  are  not  rendered  inadmissible, 
aa  books  of  original  entry,  because  not  bound  in  book  form,  eepeel- 
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ally  when,  supplemented  by  statements  of  aooount  sent  to  defendant 
and  retained  by  him  without  objection. 

AOOOUNT,  ACTION  OK:    Fleadlng---4)iiaiitiim  Menilt— AgiMd  Fxlee 

2  — ^Variance — ^Evidence.  In  an  action  for  balance  due  on  account, 
an  allegation  that  plaintiff  sold  and  delivered  to  defendant,  at  de- 
fendant's  instance  and  request,  all  the  items  charged,  and  that 
they  were  of  the  value  and  amount  of  the  sum  total  of  all  the 
items,  is  broad  enough  to  justify  the  reception  of  evidence  that 
any  single  item  was  sold  at  an  agreed  price. 

* 

ACCOUNT,  ACTION  ON:    Pleading— <)aaatiim  BSexnit— Bvidonoe— 

3  Agreed  Pxice.  In  an  action  on  account  for  balance  due,  based  on 
guantum  meruit,  evidence  that  the  parties  agreed  on  the  price  of  a 
certain  item  ia  competent  evidence  of  the  reasonable  value  of  the 
article. 

TBIAL:     Special  Intanogatodea— Salmilffioii  on  Motioii  of  Oonxt. 

4  The  court  may,  on  its  own  motion,  submit  special  interrogatories 
to  the  jury,  calling  for  special  findings  on  material  and  relevant 
issues.    So  held  in  an  action  on  account.     (Sec.  3727,  Code,  1897.) 

TBIAL:    Instructioiis— Issoea.    Manifestly,  the  court  should  not  sub- 
6    mit  a  question  not  at  issue. 

Appeal  front  Marshall  District  Court. — ^B.  P.  Cumiongs, 

Judge. 

Wednesday,  April  5,  1916. 

Action  upon  account  for  goods  sold  and  delivered  and 
for  repairs  to  two  certain  automobiles.  The  defendant  admit- 
ted during  the  trial  all  but  five  items  of  the  account,  and 
these  he  denied.  Upon  issues  joined  as  to  these  items,  the 
case  was  submitted  to  a  jury,  resulting  in  a  verdict  and  judg- 
ment for  plaintiff  and  defendant  appeals. — Affirmed, 

C.  H.  E,  Boardman,  for  appellant. 

F.  L,  Meeker,  for  appellee. 

Dbbmer,  J. — I.  The  items  of  account  in  dispute  are  a 
secondhand   Buick   automobile,   an   outer  casing,    an    inner 
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• 

tube  and  the  repairing  of  a  Cadillac  and  a  Bui^k  car.    The 

purchase  of  the  Buick  car  is  admitted,  but  it 
1.  BviDBMca:  is  claimed  that  in.  consideration  thereof  plain- 

bookfl  of  origi-  *^ 

iodKOT*£ges:      ^^  ^*®  ^  ^®^P  ^*  ^^  repair  without  expense, 
woacmen  s         fj^^   repair   work   on   the    Cadillac    car   is 

admitted,  at  least  to  a  certain  extent,  but  the 
charges  are  said  to  be  exorbitant ;  the  furnishing  of  the  casing 
and  tube  are  admitted,  but  it  is  claimed  that  one  was  furnished 
for  a  car  loaned  to  defendant  by  plaintiff  and  that  plaintiff 
has  it,  and  the  other  is  said  to  have  been  given  defendant 
in  consideration  of  his  taking  the  secondhand  car.  The 
purchase  of  the  secondhand  car  is  admitted,  but  it  claimed 
that  it  was  bought  under  an  express  agreement  that  it  should 
be  satisfactory  to  defendant ;  that  it  did  not  so  prove ;  and  that 
defendant  returned  it  to  plaintiff.  To  prove  the  various  items 
in  dispute,  especially  the  goods  furnished  and  the  repairs 
done,  plaintiff  introduced  various  slips  made  by  employees, 
certain  ledger  pages  made  from  these  slips  and  the  entrios 
upon  the  slips  as  to  reasonable  prices,  or  prices  agreed  Upon ; 
and  it  is  said  that  none  of  these  were  admissible,' .although 
JsUl  were  verified  by  the  oaths  of  the  parties  making  thibm. 
Doubtless  the  ledger  pages,  being  in  most  instances  mere 
copies  from  workmen's  slips,  were  not  books  of  original  entry, 
and  therefore  not  admissible  in  evidence;  but  the  workmen's 
slips,  although  not  bound  in  book  form,  were,  under  modern 
ruleSy  receivable  as  books  of  original  entry.  Oraham  it  Corry 
V.  Work,  162  Iowa  383 ;  Oibson  v.  Seney,  138  Iowa  383.  In 
this  case,  these  were  supplemented  by  statements  of  account 
showing  balances  due,  sent  defendant  from  time  to  tinie  and 
kept  by  him  without  objection ;  so  that  in  any  event,  according 
to  well-settled  roles,  the  testimony  was  admissible. 

II.  Plaintiff  was  a  dealer  in  automobiles  and  automobile 
supplies,  and  among  other  items  shown  on  its  account  was  a 
seeondhand  automobile.  The  books  showed  such  an.  item,  of 
account,  and  plaintiff  alleged  the  sale  and  delivery  of  aU  the 
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items  charged  at  defendant's  special  instance  and  request,  to 
the  value  and  amount  of  the  sum  total  of  the  items. 

The  proof  tendered  showed  the  sale  of 

*•  iSSF^S'di^A    the  automobile  at  the  agreed  price  of  $250, 

miruS^!!a!mSi    *^^  ^^  ^  claimed  that  there  is  a  variance 

wiSiI^ioot,   between  the  allegations  and  the  proof,  in  that 

the  petition  counts  upon  qtumium  meruitf 
whereas  the  proof  shows  a  special  contract.  The  proposition 
does  not  appear  to  be  sound.  The  action  is  for  a  balance  due 
on  account,  consisting  of  several  items,  and  the  petition  is 
broad  enough  to  cover  the  sale  of  any  single  item  at  an  agreed 
price.  Indeed,  under  such  a  petition,  proof  of  an  agreed  price 
for  any  item  included  in  the  account  would  be  proper. 

Moreover,  if  the  action  were  on  quantum  meruit,  the 
agreed  price  would  be  evidence  of  value;  and  as  the  action 
is  for  balance  due  on  account,  there  would  be  no  variance 

between  the  allegations  and  the  proof.  If  the 
s.  AooouNT^Ao-      action  were  for  a  single  item  and  were  not 

noN  ON :  plead*  ° 

^Sifjfff^lu^     founded  on  a  running  account,  there  might 
J5gj ••***•*     be  some  merit  in  defendant's  contention;  but 

as  that  is  not  its  form,  it  is  clear  that  there 
is  nothing  in  this  proposition. 

III.  "Hie  court  on  its  own  motion  submitted  two  special 
interrogatories  to  the  jury.  The  first  one  was  as  to  whether 
or  not  there  was  an  agreement  between  the  parties  to  the  effect 

that,  if  the  automobile  sold  to  def  aidant  was 

*•  2gU5;^  ^'^t^&B '  ^^*  satisfactory  to  him,  he  might  return  it,  to 

m^noCoo^  which  the  jury  returned  a  negative  answer; 

and  the  second,  as  to  whether  or  not  the  con- 
tract of  sale  was  rescinded  by  defaidant,  to  which  the  jury 
also  returned  a  negative  answer. 

It  is  said  that  the  court  was  not  authorized  to  submit 
these  interrogatories.  The  first  was  to  meet  an  issue  specially 
pleaded  by  defendant,  and  it  was  entirely  justified.  Our 
Code  provides  that  the  court  on  its  own  motion  may  submit 
q[>ecial  interrogatories  to  the  jury.    Code  Section  3727.    These 
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interrogatories  were  both  material  and  relevant  to  the  issues 
tendered,  and  we  see  no  error. 

IV.  The  eoort  did  not  submit  the  case  on  the  theory  of 
implied  warranty,  for  the  very  good  reason  that  no  such  issue 
was  tendered ;  and  for  the  further  reason  that  the  defendant 

did  not  except  to  the  instructions  as  given, 
*•  ^if;'il55S?*'   *"^d  asked  none  himself.     Without  an  issue 

of  that  kind,  the  court  would  not  be 
justified  in  submitting  such  a  proposition.  This  is  funda- 
mental law.  Moreover,  the  question  does  not  seem  to  have  been 
presented  to  the  lower  court  in  any  form,  so  that  it  cannot 
properly  be  raised  here  for  the  first  time.  The  answers  to  the 
special  interrogatories  settle  the  fact  issues  with  reference  to 
eonditional  sale  or  breach  of  express  warranty ;  for  there  was 
a  eonfiict  in  the  testimony,  and  the  verdict  is  conclusive. 
This  same  thought  is  an  answer  to  defendant's  contention  that 
there  was  no  consideration  for  the  sale  of  the  automobile. 

We  have  examined  the  record  with  care  and  find  no  error. 
The  judgment  must,  therefore,  be  and  it  is — Affirmed. 


Evans,  C.  J.,  Wsaveb  and  Prbston,  JJ.,  concur. 


Chables  Fstsbson,  Administrator,  Appellee,  v.  Phillips  Coaii 

Company,  Appellant. 

TBIAX»:   BeoepUon  of  Evidence— -Order  of  Proof — Discretion  of  Ooort, 

1  Testimony  on  the  main  case  may  be  properly  received  after  argu- 
ment on  motion  for  directed  verdict. 

BVZDEVOE:   Bee  Oertae    Tnirtlnrtiveness— Coincidence  in  Time.   On 

2  the  qnestion  whether  certain  matter  is  res  gestae,  the  all-important 
requisite  is  inetimotiveneee,  not  necessarily  precise  coincidence  in 
point  of  time. 

PRINCIPLE  APPLIED:  In  some  manner,  a  miner  got  beneath 
his  car  and  was  severely  injured.  On  a  cry  for  help,  several  miners 
went  at  once  to  his  assistance,  and  he  was  taken  from  under  the 
car,  placed  in  an  empty  car,  and  driven  to  the  mouth  of  the  mine. 
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The  injured  man  was  conscious,  but  suflfering  great  pain.  From 
3  to  10  minutes  after  the  arrival  of  help,  he  said:  "The  mule 
hit  the  door  frame  with  his  hips  and  withers  and  was  stumbling 
all  the  way  down  the  hill."    Held,  rea  gestae, 

ICABTEB  Ain>  SEBVANT:    KegUgence  of  Ifostar— Injuxy-^faiual 

3  Oonnection.  No  causal  connection  between  negligence  proven 
and  injury  suffered,  no  recovery. 

PRINCIPLE  APPLIED:  Personal  injury  action.  The  negli- 
gence alleged  and,  arguendo,  assumed  to  be  proven,  was  "that  the 
door  to  an  entry  in  a  mine  through  which  deceased  passed  was  not 
high  enough  to  permit  the  mule  driven  by  deceased  to  pass  without 
striking  his  withers."  Deceased,  riding  on  his  car,  was  seen  to 
pass  through  the  door.  After  passing  through  the  door,  his  car 
would,  for  30  feet,  pass  slightly  upgrade,  and  thenoe  gradually 
downward  for  180  feet.  After  passing  the  door,  deceased  was  heard 
to  cry  for  help.  He  was  found  under  the  car,  210  feet  from  aaid 
door.  While  being  removed  from  the  mine,  he  said:  ''The  mule 
hit  the  door  frame  with  his  hips  and  withers  and  stumbled  all  the 
way  down  the  hill."  Eeldy  causal  connection  between  negligence 
alleged  and  injury  was  wholly  lacking. 

NEW  TRIAL:    OxonndB — Odor  of  TTntrathfulnesa  In  Becord.    An  un- 

4  avoidable  odor  of  untruthfulness  surrounding  testimony  which 
manifestly  is  the  eole  support  for  a  verdict,  may  be  sufficient  to 
demand  the  gramiung  of  a  new  trial  and  may  even  justify  the  ap- 
pellate court  in  overturning  the  action  of  the  lower  court  in  refua- 
ing  a  new  trial;  and  this,  too,  while  giving  recognition  to  the  rule 
that  the  credibility  of  witnesses  and  the  weight  of  their  testimony 
is  for  the  jury.  So  held,  under  exceptional  circumstances,  where 
the  belated  testimony  of  a  single  witness,  impeached  by  his  own 
former  signed  statements  and  persuasively  discredited  by  the  at- 
tendant circumstances,  supplied,  in  a  personal  injury  action,  the 
only  possible  causal  connection  between  the  negUgenee  alleged  and 
the  injury  suffered. 

Appeal  from  Wapello  District  Court. ^-^^  W.  Yebmiuon, 

Judge. 

Wednesday,  April  5,  1916. 

Action  at  law  to  recover  damages  on  account  of  the  death 
of  plaintiff's  intestate,  alleged  to  have  been  caused  by  the 
defendant's  negligence.  Judgment  for  plaintiff,  and  defend- 
ant appei^. — Reversed.  ..       » 
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Parker,    Parrish    &    Miller    and    C.    Woodbridge,    for 
appellant. 

J.  A,  Lawenbiirg  and  W.  8,  Asbury,  for  appellees. 

Weaver,  J. — At  the  time  in  question,  the  defendant  was 
operating  a  coal  mine  in  Wapello  County,  and  the  deceased^ 
Edwin  Peterson,  was  employed  therein  as  a  mule  driver.    At 
the  time  of  the  accident  in  controversy,  he  was  driving  in  what 
is  termed  the  south  back  entry. .  His  route  led  through  a 
door  constructed  between  the  seventh  and  eighth  entries.    On 
his  last  trip,  he  was  seen  to  mount  the  tail  chain  in  the 
position  usually  taken  by  drivers  and  start  with  a  loaded  car 
along  the  entry  in  the  direction  of  the  door  above  mentioned. 
He  was  also  seen  as  he  passed  through  the  door.    Acioording 
to  an  engineer's  measurements,  the  track  in  the  direction 
deceased  was  moving  was  slightly  upgrade  from  the  door  for 
about  30  feet,  thence  a  gradual  downward  slope  for  about 
180  feet  to  a  low  point  or  level,  called  by  the  miners  a  swamp. 
The  total  descent  is  said  by  the  engineer  to  be  less  than  five 
feet,  though  the  estimate  by  some  of  the  witnesses  is  consid- 
erably greater.    The  entry  appears  to  have  been  low  in  places, 
and  the  way  through  it  had  been  narrowed  by  piling  "gob'' 
on  either  side,  leaving  in  places  barely  room  for  hauling  cars 
along  the  track.     Deceased  had  not  been  hauling  on  this 
particular  route  for  more  than  a  day  or  two;  but  he  was  a 
driver  of  several  months'  experience,  and  we  may  fairly 
assume  that  he  had  acquired  a  reasonably  adequate  knowledge 
of  the  general  character  and  nature  of  the  entry.    After  he 
had  driven  through  the  door  on  this  last  occasion  and  passed 
on  down  the  slope,  one  of  the  door  tenders  in  the  mine  heard 
him  cry  out  or  call  for  help,  and  responding  thereto,  the  boy 
went  to  his  assistance,  and  found  him  caught  or  fastened  in 
some  way  under  the  car.    Whether  the  car  was  derailed  or 
was  still  upon  the  track  is  a  subject  of  difference  in  the  recol- 
lection of  the  witnesses.    The  boss  driver,  one  Murphy,  was 

Vqu  175  lA.— 15 
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near  at  hand,  and,  on  arriving  at  the  scene  of  the  accident, 
snmmoned  another  driver,  Brown,  and  about  the  time  deceased 
had  been  taken  from  under  the  car,  his  brother,  Ainer  Peter^ 
son,  arrived.  The  unfortunate  young  man  was  then  lifted 
into  an  empty  car,  where  he  was  supported  by  his  brother 
and  Murphy.  Brown  drove  the  car  to  the  shaft,  whence 
deceased  was  taken  to  the  home  of  his  father  near  at  hand, 
where  he  died. 

The  petition  in  the  case  charged  the  defendant  with  negli- 
gence in  eight  specified  particulars :  ( 1 )  Defective  construc- 
tion of  the  entry,  whereby  the  passage  was  too  low  to  afford 
safe  passage ;  (2)  making  the  entry  too  narrow  and  permitting 
the  passage  to  be  further  narrowed  by  piling  refuse  therein ; 

(3)  failing  to  provide  light  or  other  warning  in  the  swamp ; 

(4)  defective  construction  and  maintenance  of  the  car  tracks ; 

(5)  faulty  construction  of  the  door  between  the  seventh  and 
eighth  entries;  (6)  failing  to  furnish  deceased  a  safe  place 
to  work;  (7)  furnishing  deceased  with  an  unsafe  or  vicious 
mule  with  which  to  do  the  hauling;  and  (8)  transferring 
deceased  from  a  safe  part  of  the  mine  to  one  which  was 
dangerous  without  giving  him  proper  warning  of  the  risk 
so  occasioned. 

At  the  close  of  the  testimony,  the  court  narrowed  the 
issues  by  charging  the  jury  as  follows : 

''The  only  claim  of  negligence  submitted  for  your  con- 
sideration is  the  allegation  that  the  door  in  question  was 
not  jiigh  enough  to  permit  the  mule  driven  by  deceased  to 
pass  without  striking  his  withers ; ' '  and  the  charge  to  the  jury 
as  a  whole  was  framed  upon  the  theory  indicated  by  the 
order  or  direction  above  quoted.  There  was  a  verdict  for 
plaintiff  for  $5,500,  and,  defendant's  motion  for  a  new  trial 
having  been  denied,  judgment  was  entered  accordingly. 

We  do  not  find  any  allegation  in  the  petition  that  the 
door  was  not  high  enough  to  permit  the  mule  driven  by 
deceased  to  pass  without  striking  his  withers.  It  is  possible, 
however,  that,  in  the  absence  of  any  motion  for  more  specific 
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statement,  the  general  allegation  of  ''faulty  construction  of 
the  door"  may  be  considered  sufScient  to  permit  the  intro- 
duction of  evidence  of  the  nature  indicated  by  the  court ;  and 
for  the  purposes  of  this  appeal,  we  shall  so  treat  it.     The 
evidence  on  which  plaintiff  relies  in  this  respect  is  as  follows : 
It  is  shown  that  the  mule  driven  by  deceased  was  somewhat 
larger  and  taller  than  the  average  of  those  used  in  this  work, 
and  was  difficult  to  manage.    Some  of  those  who  describe  it 
from  memory  and  casual  observation  only,  estimate  its  height 
at  the  withers  at  60  inches  or  more.    The  height  of  the  door 
opening  as  stated  by  the  witnesses,  many  of  whom  speak  only 
as  a  matter  of  estimate  without  measurement,  varies  all  the 
way  from  52  to  60  inches.    Witnesses  for  the  defense,  speaking 
from  alleged  actual  measurements,  say  that  the  height  of  the 
mule  was  57  inches,  and  of  the  door,  60  to  61  inches.    The 
boy  who  attended  the  door  and  was  present  on  each  occasion 
when  deceased  drove  through  says  he  never  saw  any  indica- 
tion of  trouble  or  difficulty  in  the  passing  of  the  mule  through 
the  opening.    No  living  witness  undertakes  to  say  that,  in  the 
actual  use  of  the  door,  the  mule  was  ever  seen  or  known  to 
strike  the  frame,  either  overhead  or  at  the  side.    Nor  is  any 
living  witness  produced  who  is  able  to  point  to  any  connection 
whatever  between  the  alleged  insufficiency  of  the  door  open- 
ing and  the  disaster  to  the  deceased  at  a  point  more  than  200 
feet  distant  therefrom.    The  needed  connection  between  such 
alleged  cause  and  effect  is  sought  to  be  supplied  as  follows. 
It  will  be  remembered  that  the  witnesses  Brown,  Murphy  and 
Ainer  Peterson  placed  deceased  in  an  empty  car  and  carried 
him  to  the  shaft.  Brown  driving  the  car.    Ainer  Peterson  held 
or  supported  him  in  his  arms.     On  the  trial,  the  witnesses 
named  testified  to  this  circumstance  in  considerable  detail. 
When  plaintiff  had  rested  his  case,  defendant  moved  for  a 
directed  verdict  upon  the  ground  of  failure  of  evidence  to 
establish  the  plaintiff's  allegation  of  negligence  or  any  proxi- 
mate connection  between  the  alleged  negligence  and  the  injury 
of  deceased.    When  the  motion  had  been  argued,  and  before 
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ruling  thereon,  the  court,  over  defendant's  objection,  per- 
mitted plaintiff  to  recall  the  witness  Brown,  who  testified  for 
the  first  time  that,  while  he  and  Ainer  Peterson  and  Murphy 
were  taking  deceased  from  the  place  of  his  injury  to  the 
shaft,  deceased  made  the  statement  that  ''the  mule  hit  the 
door  frame  with  his  hips  and  withers  and  was  stumbling  all 
the  way  down  the  hill."  On  the  strength  of  the  record  as 
thus  amended  and  perfected,  the  court  denied  the  motion  to 
direct  a  verdict,  and  the  trial  proceeded  to  verdict  and  judg- 
ment for  the  plaintiff. 

I.  The  point  is  made  that,  as  a  matter  of  proper  prac- 
tice, the  court  erred  in  permitting  the  recall  of  the  witness 
Brown  after  plaintiff  had  once  rested  and  after  motion  to 

direct  had  been  submitted.    The  exception  is 

^'  Soifof'evf-*^      ^^^  ^^^^  taken.    The  court  presiding  at  the 

of  proof  fdis-      *r^*^  ^  ^  position  to  see  whether  the  party 

court'^^'  asking  such  privilege  is  acting  in  good  faith 

and  whether  the  granting  thereof  is  likely 
to  put  his  adversary  at  an  unfair  disadvantage;  and,  unless 
there  is  a  clear  case  of  abuse  of  discretion,  we  cannot  right- 
fully interfere  therewith.  The  first  purpose  of  all  litigation 
is  to  ascertain  the  very  truth  of  the  controversy,  and  if  that 
purpose  is  not  defeated  by  a  departure  from  the  usual  order 
for  the  introduction  of  evidence,  the  error,  if  any,  will  be 
held  to  be  without  prejudice.  No  mere  strategic  advantage 
which  enables  either  party  to  shut  out  material  and  competent 
evidence  ought  to  be  recognized  by  the  court  in  the  absence  of 
some  imperative  rule  requiring  it. 

II.  It  is  argued  with  much  earnestness  that  the  statement 
which  Brown  ascribes  to  the  deceased  was  not  a  part  of  the 
res  gestae,  and  should  have  been  excluded  on  that  ground. 

The  time  which  elapsed  from  the  arrival  of 
2.  EviDBNCE:rc«     help  Until  the  statement  was  made  was  vari- 

cidtn^*in^time.   ^^^^  estimated  at  from  3  to   10  minutes. 

The  deceased,  though  conscious,  was  stiU  suf- 
fering greatly  from  his  injuries;  and  the  succession  of  inci- 


Apr.  1916]      ^BTBBSON  V.  Phillips  Coal  Co.  229 

dents,  his  injury,  his  outcry,  the  appearance  of  help,  his  release 
from  under  the  car,  his  removal  toward  the  shaft  and  the 
alleged  statement,  followed  in  such  quick  moving  order  that 
we  think  the  matter  comes  within  the  rule  which  admits  testi- 
mony of  statements  of  an  injured  party  made  ''in  such  inti- 
mate connection  with  the  event  in  issue  as  to  make  it,  in  a 
proper  and  reasonable  sense,  a  part  thereof."  The  rule  con- 
cerning the  admissibility  of  such  statements  as  res  gestae  is 
one  upon  which  the  courts  have  widely  differed,  not  so  much 
upon  its  abstract  statement  as  upon  the  degree  of  strictness 
or  liberality  with  which  it  is  applied.  Some  authorities  hold 
quite  literally  to  the  proposition  that  the  words  offered  in 
evidence  must  have  been  spoken  at  the  very  time  or  concur- 
rently with  the  event,  while  others  hold  that  the  principle 
extends  also  to  other  statements  or  exclamations  made  under 
eircumstances  indicating  that  they  are  the  spontaneous  utter- 
ance of  thoughts  created  by  or  springing  out  of  the  event 
itself,  and  so  soon  thereafter  as  to  exclude  the  presumption 
or  inference  that  they  are  the  result  of  premeditation  or 
design.  IniematioTud  &  O,  N,  B,  Co.  v.  Anderson,  82  Tex. 
516;  Commonwealth  v.  M'Pike,  3  Cush.  (Mass.)  181.  The 
Supreme  Court  of  the  United  States,  speaking  of  the  proper 
scope  of  the  rule,  says,  ''generally  the  declarations  must  be 
contemporaneous  with  the  main  fact  to  which  they  relate.  But 
this  rule  is  by  no  means  of  universal  application."  Insurance 
Co.  V.  Mosley,  8  Wall.  397.  See  also  Delaware,  L.  &  T7.  B. 
Co.  V.  Ashley,  67  Fed.  209,  213 ;  Augusta  Factory  v.  Barnes, 
72  Ga.  217,  227 ;  Harriman  v.  Stowe,  57  Mo.  93,  96 ;  ArmU  v. 
Chicago,  B,  &  Q.  B.  Co.,  70  Iowa  130,  132 ;  Waldele  v.  New 
York  Cent.  <fe  H.  B.  B.  Co,,  29  Hun.  (N.  Y.)  35 ;  Keyes  v.  Cedar 
FaUs,  107  Iowa  509 ;  Bothrock  v.  Cedar  Bapids,  128  Iowa  252 ; 
Spevack  v.  Coaldale  Fuel  Co.,  152  Iowa  90.  In  the  Mosley  case, 
above  cited  from  the  Supreme  Court  of  the  United  States,  the 
court  says  of  the  res  gestae  rule : 

'  ^  The  tendency  of  recent  adjudications  is  to  extend  rather 
.than  to  narrow  the  scoi>e  of  the  doctrine.    Rightly  guarded  in 
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its  practical  application,  there  is  no  principle  in  the  law  of 
evidence  more  safe  in  its  results." 

See  also  to  same  effect  State  v.  Harris,  45  La.  Ann.  842, 
844.  That  this  court  adheres  to  the  broader  construction  of 
the  rule  is  readily  seen  in  the  precedents  above  cited.  The 
objection  to  the  evidence  as  not  being  res  gestae,  assuming  the 
evidence  to  have  been  otherwise  competent,  was  properly 
overruled. 

III.  A  more  serious  question  arises  when  we  come  to 
consider  whether,  upon  the  entire  record,  including  the  testi- 
mony of  Brown,  plaintiff  made  a  case  upon  which  the  finding 

of  the  jury  can  be  maintained.  It  should  be 
8.  MAwiRAND       kept  in  mind  that  the  trial  court  withdrew 

fS*Mi5ury""     '^^™  *^^  ^^^  ^^^  ^*  ^^^  various  charges  of 
^uBai  connec-    negligence  except  the  single  one  concerning 

the  insufficiency  of  the  doorway;  and  that, 
unless  there  was  evidence  fairly  tending  to  establish  the  fact 
of  such  alleged  insufficiency  and  the  further  fact  that  such 
defective  condition  was  the  proximate  cause  of  the  injury  to 
the  deceased,  no  recovery  can  be  had.  Without  Brown's  tes- 
timony, there  is,  as  we  have  already  intimated,  not  the  slightest 
evidence  to  show  the  relation  of  cause  and  effect  between  the 
condition  of  the  door  or  doorway  and  the  fatal  injury  of  the 
deceased  210  feet  distant  therefrom.  Does  his  story  supply 
the  needed  connection!  We  think  not.  If  the  injured  man 
made  the  statement,  it  nowhere  appears  that  he  made  it  as  an 
explanation  of  the  way  in  which  he  received  his  hurt.  The 
words  which  Brown  places  in  his  mouth  were  spoken,  if  at  all, 
after  he  had  been  lifted  into  the  empty  car  and  was  250  feet 
on  his  way  to  the  shaft,  and  Brown  himself  says  they  were 
not  spoken  in  answer  to  any  inquiry  concerning  the  cause  of 
the  accident.  So  all  we  have  is  the  isolated  statement  of  the 
young  man,  not  called  out  by  or  relevant  to  any  inquiry  made 
of  him,  that  the  mule  hit  the  door  and  stumbled  all  the  way 
down  the  hill.  There  is  nothing  in  the  statement  to  convey 
the  idea,  unless  it  be  by  mere  remote  inference,  that  the  alleged 
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eontact  between  the  animal  and  the  door  frame  was  the  cause 
of  the  animal's  stumbling  all  the  way  down  the  hill.  The  hill, 
or  descending  grade,  was  not  reached  until  he  had  passed  30 
feet  beyond  the  door ;  and  even  if  the  mule  stumbled  in  making 
the  descent  from  that  point,  it  requires  a  fertile  imagination 
to  trace  the  cause  of  the  mule's  uncertain  footing  back  to  the 
fact  that  his  withers  and  hips  scraped  the  door  frame  as  he 
passed  through.  Neither  is  there  in  the  statement  any  asser- 
tion or  claim  that  by  the  stumbling  of  the  mule  deceased  was 
thrown  from  the  car  and  under  the  wheels;  or,  if  it  may  be 
said  that  such  is  the  reasonable  inference,  there  is  still  lacking 
any  showing  of  any  causal  connection  between  such  mishap 
and  the  condition  of  the  door.  If  the  record  disclosed  any 
other  evidence  tending  in  any  degree  to  sustain  the  affirmative 
of  the  single  issue  submitted  to  the  jury,  it  might  well  be 
that  the  testimony  of  Brown  would  have  been  of  some  value 
as  tending  to  corroborate  it;  but  standing  alone,  as  it  does, 
without  corroboration  or  support,  it  is  wholly  insufficient  to 
sustain  the  verdict.  We  come  to  this  conclusion  the  more 
readily  in  view  of  the  atmosphere  of  doubt  which  surrounds 
this  particular  item  of  evidence. 

We  concede  that  the  credibility  of  the  witness  and  the 
weight  and  value  of  his  testimony  are  matters  for  the  jury 
alone ;  but  on  a  motion  for  a  new  trial,  if  an  examination  of 

the  record  discloses  that  the  verdict  is  explain- 

4.  nbwtoial:        able  only  on  the  theory  that  the  jury  gave 

nei?fnr^^.     Credence  to  testimony  which  is  enveloped  in 

grave  doubt  or  uncertainty  which  no  amount 
of  judicial  charity  can  ignore,  it  is  within  the  authority  of  the 
court  in  the  interest  of  substantial  justice  to  sustain  the 
motion. 

"The  function  of  the  court  with  reference  to  evidence  is 
^ot  fully  and  completely  discharged  when  it  determines  the 
admissibility  of  evidence  offered.  It  may  still  look  into  the 
whole  case  to  see  whether  the  items  of  evidence  together  con- 
stitute any  substantial  proof  of  the  fact  sought  to  be  estab- 
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lished.''  Brooks  v.  Brotherhood  of  Am.  Yeomen,  115  Iowa  588. 
It  is  true  that  this  rule  has  special  reference  to  the  func- 
tions of  the  trial  court ;  but  it  is  an  accepted  proposition  that 
this  court  will  more  readily  interfere  with  the  discretion  of 
the  trial  court  where  a  new  trial  is  denied  than  where  it  is 
granted,  and  in  a  clear  case  where  manifest  injustice  will  be 
done  by  permitting  a  verdict  to  stand  we  do  not  hesitate  to 
reverse  a  judgment  entered  thereon.  Cottage  Organ  Co.  v. 
CaldweUy  94  Iowa  584 ;  TurUy  v.  Griffin,  106  Iowa  161 ;  Swyder 
V.  Thompson,  134  Iowa  725.  That  the  present  case  calls  for 
an  application  of  this  rule,  we  have  no  doubt.  So  far  as  the 
record  discloses,  the  witnesses  Leach,  Murphy,  Brown  and 
Ainer  Peterson  were  the  only  persons  having  any  opportunity 
to  hear  what  the  deceased  said  when  he  was  discovered  in  his 
injured  condition  or  while  he  was  being  removed  from  the 
mine.  Of  these,  Leach,  the  first  to  arrive,  testifies  that,  while 
still  at  the  place  of  accident  and  before  being  placed  in  the 
car  for  removal,  deceased  said  that  his  ''light  went  out  and 
the  mule  slowed  up  and  squeezed  him  when  his  light  went 
out,"  and  that  he  hung  on  as  long  as  he  could.  Murphy,  the 
next  to  arrive,  testifies  that,  in  answer  to  his  inquiry  as  to 
how  it  happened,  deceased  said,  ''I  guess  it  got  dark  and  in 
reaching  for  the  butt-stick  I  fell."  The  witness  further  adds, 
''He  said  his  lamp  had  went  out."  The  significance,  if  true, 
of  this  evidence  that  deceased  said  his  light  went  out  and  the 
muLe  slowed  up  and  squeezed  him,  is  shown  by  other  evidence 
that  it  is  characteristic  of  a  mule  employed  in  driving  through 
dark  mine  entries  that  it  will  stop  suddenly  if  the  driver  ^s 
light  goes  out;  and  it  is  manifest  that  if  such  stop  is  made 
unexpectedly^  the  driver,  standing  on  the  tail  chain,  is  liable 
to  be  caught  and  squeezed  between  the  moving  car  and  the 
rump  of  the  mule.  Ainer  Peterson,  brother  of  the  deceased, 
was  last  to  arrive,  and  he  says  nothing  of  hearing  the  state- 
ments spoken  o£  by  Leach  and  Murphy.  Of  the  three  men 
getting  into  the'ciar  to  take  deceased  to  the  shaft.  Brown,  the 
driver,  alone  testifies  to  the  alleged  statement  about  the  mule 's 
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hitting  the  door  frame  and  afterwards  stumbling  down  the 
hill.  Murphy,  who  was  assisting  in  supporting  the  man, 
denies  that  any  such  thing  was  said;  and  strangely  enough, 
the  brother,  who  held  the  injured  man  in  his  arms,  is  silent 
on  the  subject,  and  plaintiff's  counsel  do  not  interrogate  him 
concerning  it.  Brown  himself  did  not  testify  to  it  until 
recalled  after  the  plaintiff  had  once  rested,  and  it  is  shown 
that,  at  the  coroner's  inquest,  he  signed  a  statement  of  his 
testimony  there  given  to  the  effect  that  deceased,  when  being 
taken  from  under  the  car,  stated  that  his  ''carbide  lamp  was 
the  cause  of  the  accident,"  and  that  that  was  all  he  said  in 
regard  to  how  it  happened.  In  this  statement,  no  mention 
was  made  of  the  language  which  Brown  now  attributes  to  the 
deceased  on  the  way  to  the  shaft.  Moreover,  upon  cross- 
examination  upon  the  subject,  his  answers  are  uncertain  and 
unsatisfactory,  and  the  frequency  with  which  he  takes  refuge 
behind  the  response  **I  don't  remember"  and  **I  didn't  hear 
it"  is  not  reassuring  of  his  entire  reliability. 

Without  further  prolonging  the  opinion,  we  hold  that  the 
motion  for  new  trial  should  have  been  sustained,  and  the 
judgment  appealed  from  is  therefore  reversed,  and  cause 
remanded  for  a  new  trial  in  harmony  with  this  opinion. — 
Reversed  and  Remanded, 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


City  op  Ottumwa,  Appellee,  v.  McCarthy  Improvement  Co. 

et  al..  Appellants. 

APPEAL  AND  SBBOB:  Abstract— Preparation— Who  Biast  Supply 
1  Omitted  Evidence.  Appellant,  in  the  preparation  of  his  abstract, 
may  include,  and  is  presumed  to  include,  the  evidence  which  he 
deems  material  to  the  full  consideration  of  all  questions  on  appeal 
Appellee  cannot,  even  by  a  denial  that  appellant's  abstract  con- 
tains all  the  evidence,  compel  appellant  to  supply  omitted  evidence 
which  he  (appellee)  deems,  material. 

Ladd  and  Pbeston,  JJ.,  dissent. 
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PRINCIPLE  APPLIED:  On  appeal,  a  material  questioB  was 
whether  the  defendant  had  been  notified  of  a  defective  pavement^  at 
a  condition  precedent  to  his  liability  for  the  cost  of  reconatrueticHi. 
On  the  trial,  certain  letters  from  plaintiff  to  defendant  were  intro- 
dueed,  which  letters  plaintiff  claimed  established  such  notice. 
Judgment  was  rendered  against  defendant.  On  appeal,  defendant 
(appellant)  did  not  abstract  the  contents  of  these  letters.  Plain- 
tiff (appellee)  specifically  denied  "that  the  abstract  with  these 
letters  omitted  contained  all  the  evidence,"  hut  did  not  supply  the 
letters  in  an  amended  abstract.  Held,  appellee,  by  his  failure  to 
supply  the  evidence,  adopted  appellant's  theory  that  their  contents 
were  not  material  to  the  consideration  of  any  question  on  appeal. 

TELEOBAFHS  AND  TEIaEFHONSS:     Eyidoioe — ^Prwnmptloii  of 
2    Dallyery— When.     No  presumption  of  "delivery"  arises  from 
the  naked  fact  that  a  telegram  properly  addressed  and  signed  is 
found  in  the  files  of  a  telegraph  company. 

PRINCIPLE  APPJJED:  The  court  makes  this  observation: 
"There  was  no  evidence  of  how  or  for  what  purpose  the  supposed 
telegram  came  into  the  company 's  possession,  nor  that  the  requisite 
fee  was  paid,  nor  that  it  was  sent." 

APPEAIi  AND  EBBOB:  ETidenoe— Inipzoper  Baoeptioii— FaJlnvs  to 
8  Incliide  in  Abstnct— Effect  It  is  futile  to  ask  the  court  to  de- 
clare that  the  improper  reception  of  evidence  was  prejudicial,  when 
appellant  has  not  favored  the  court  with  a  showing  of  the  sub- 
stance or  contents  of  such  evidence.  So  held  in  reference  to  the 
improper  reception  of  a  non-abstracted  telegram. 

MUKIOIPAL  OOBPOBATIONS:     PftTlng— Notiea  to  Beooulniet— 

4  Sabieqnontly  Aocrolng  Damagot  Non-Nacamty  for  BaoonA 
Notice.  Where  a  paving  contractor  was  entitled  to  notice  of  the 
defective  condition  of  paving  as  a  condition  precedent  to  liability 
for  cost  of  reconstruction,  held,  one  notice  was  all-sufficient,  even 
though,  subsequent  to  the  giving  of  such  notice,  and  after  the  dty 
commenced  reconstruction  work,  additional  damage  was  done  by 
an  unusual  storm. 

MUKIOIPAL  OOBPOBATIONS:    Paving,  Etc— PerfoEmaace  Bond— 

5  Onaraatoo  Bond— Distinction.  The  fundamental  distinction  be- 
tween ( 1 )  a  bond  conditioned  to  perform  the  contract,  as  per  speci- 
fications, and  (2)  a  bond  conditioned  to  ffuarantee  the  completed 
work  for  a  given  period,  is  that,  under  the  former,  liability  under 
the  bond  Is  foreclosed  by  a  good-faith  conclusion  and  agreement 
that  the  work  has  been  done  "as  per  specifications;"  while  under 
the  latter,  liability  attaches  for  mistakes,  oversights  and  fraud  in 
the  original  acceptance,  and  for  hidden  and  future  developing  de- 
fects. 
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Appeal  from  Wapello  District  Court.^D.  M.  Anderson, 

Judge. 

■ 

Tuesday,  January  12,  1915. 

Rehearing  Denied  Monday,  October  4,  1915,  Supplemental 
Opinion.    Second  Rehearing  Denied  Thursday, 

April  6,  1916. 

Action  by  the  city  of  Ottumwa,  on  the  guaranty  bond  of 
a  contractor  to  repair  defects  in  a  pavement  during  seven 
years  after  being  laid,  resulted  in  a  judgment  as  prayed. 
The  defendant  appeals. — Affirmed. 

Sharon  d  Higgins  and  J.  J.  Smith,  for  appellants. 

Lloyd  L.  Duke,  City  Solicitor,  and  Tisdale  &  Heindel,  for 
appellee. 

Ladd,  J. — I.  On  August  26, 1904,  the  McCarthy  Improve- 
ment Company  entered  into  a  contract  with  the  city  of 
Ottumwa  to  pave  and  curb  Market  Street  therein  from  the 
northeast  line  of  Third  Street  to  the  southwest  line  of  Fifth 
Street,  in  compliance  with  instructions,  proposals  and  speci- 
fications attached.    In  Section  29  of  the  latter : 

''The  contractor  expressly  guarantees  to  maintain  the 
pavement  in  good  order  for  a  period  of  seven  years,  and  binds 
himself,  his  heirs  and  assigns  to  make  all  repairs  which  may, 
from  any  imperfections  in  said  work  or  materials,  or  from  any 
crumbling  or  disintegration  of  the  materials,  become  necessary 
in  that  time,  and  the  said  contractor  shall,  whenever  notified 
by  the  city  engineer  or  street  committee  that  repairs  are 
required,  at  once  make  such  repairs  at  his  own  expense,  and 
if  they  are  not  made  within  the  proper  time,  the  street  com- 
mittee  shall  have  power  to  cause  such  repairs  to  be  made, 
and  have  the  costs  of  the  same  charged  to  said  contractor,  and 
deducted  from  any  moneys  due  under  the  contract,  or  that  may 
afterwards  be<5ome  due;  or  if  in  case  there  be  no  funds  due 
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the  said  eontractor,  then  suit  shall  be  instituted  against  the 
principal  and  his  sureties  for  the  collection  of  the  said  cost 
of  repairs. 

**At  the  end  of  the  seven  years'  period,  the  city  engineer 
and  street  committee  must  determine  whether  or  not  the  street 
is  in  good  order,  and  the  principal  and  his  sureties  shall  not 
be  discharged  from  liability  on  their  maintenance  bond  until 
the  said  city  engineer  or  street  committee  shall  certify  in 
writing  that  said  pavement  is  in  good  order,  natural  ordinary 
wear  and  tear  excepted. 

'  **If  at  any  time  during  the  seven-year  period,  the  pave- 
ment or  any  part  of  it  has  deteriorated  through  neglect  in 
construction  or  improper  material,  to  sucn  an  extent  as  to 
require  reconstruction,  in  the  opinion  of  the  city  engineer  and 
street  committee,  by  the  consent  of  the  city  council,  then  upon 
due  notice,  or  within  a  period  of  three  months  from  date  of 
said  notice,  the  contractor  shall  proceed  to  reconstruct  the 
pavement,  or  such  part  as  is  deemed  necessary  as  aforesaid. 

''If  the  contractor  fails  to  do  so  at  the  end  of  three 
-months,  the  street  committee  may,  with  the  consent  of  the 
city  couiicil,  proceed  to  reconstruct  the  pavement,  and  the 
cost  thereof  shall  be  collected  by  suit  from  the  said  con- 
tractor or  his  sureties. 

^' There  shall  be  nothing  in  the  above  guarantee  clause 
that  shall  require  the  contractor  to  make  repairs,  or  re-lay 
ahy  pavement  made  necessary  to  repair  or  re-lay  by  the  taking 
up  and  re-laying  of  the  same  by  water,  gas,  steam  or  plumbing 
'companies  or  street  railroads,  or  through  any' improvements 
maide  by  the  city  or  by  any  private  parties,  of  any  nature, 
-it  being  the  iiitention  that  the  contractor  shall  guarantee  his 
work  for  the  period  mentioned,  from  deterioration  caused  by 
improper  materials,  or  neglect  in  the  construction  of  the 
same,  the  ordinary  natural  wear  and  tear  to  be  excepted. 

''Th^'it^on tractor  shall,  before  beginning  work  upon  the 

contract,  execute  to  the  city  of  Ottumwa  a  good  and  suiBcitot 

'bond,  with  sureties  approved  by  the  mayor,  for  the  faithful 
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performance  of  the  requirements  of  the  ^arantee  clause  to 
the  amount  of  50  per  cent,  of  the  contract  price,  which  bond 
shall  be  in  addition  to  the  bonds  required  by  law  and  ordi- 
nances of  the  city  of  Ottumwa." 

The  contractor  executed  a  bond  for  the  faithful  perform^ 
anee  of  the  contract,  and  also  a  guaranty  bond  reciting  the 
above  conditions  and  assuring  their  performanee^  .''accp^iog 
to  the  full  spirit  and  intent  thereof  and  in  all  particulars,," 
conditioned  that — 

''If,  at  any  time  during  the  seven-year  period  aforesaid, 
the  pavement  or  any  part  thereof  has  deteriorated  through 
neglect  in  construction  or  improper  material  to  such  extent 
as  to  require  reconstruction,  in  the  opinion  of  said  city  engi: 
neer  and  street  committee,  by  the  consent  of  the  city  council, 
then  upon  due  notice,  or  within  a  period  of  three  months  from 
the  time  of  said  notice,  the  contractor  shall  proceed  to  recon- 
struct the  pavement  or  such  part  as  is  deemed  necessary  as 
aforesaid. 

''If  the  contractors  fail  to  do  so  at  the  end  of  said  three 
months,  the  street  committee  may,  with  the  consent  of  the  city 
councU,  proceed  to  reconstruct  the  pavement,  and  the  cost 
thereof  shall  be  collected  by  suit  from  the  said  contractor  and 
surety  on  this  bond." 

The  improvements  were  completed,  and  this  action  is  on 
the  guaranty  bond,  begun  December  10,  1910,  alleging  that 
the  improvement  company  did  not  keep  the  streets  in  repair 
as  agreed,  and,  as  it  had  failed  so  to  do  on  notice,  this  was 
done  by  the  city,  at  an  expense  of  $1,552.32.  The  petition 
alleged,  in  substance: 

"  (a)  That  the  concrete  was  not  of  the  uniform  thickness 
of  six  inches,  but  varied  from  two  inches  to  six  inches ;  (b)  tha.t 
the  sand  used  was  not  a  clean,  sharp  sand  and  free  from  any 
appreciable  admixture  of  dust,  clay,  loam,  or  vegetable  mould, 
but  was  a  quicksand,  and  was  not  suitable  for  use  in  such 
work;  (c)  that  the  quantity  of  cement  called  for  was  not 
used,  to  wit,  one  part  cement  out  of  seven  parts,  and  that 


238  CiTT  v.  MgCabtht  Imp.  Co.  [175  Iowa 

the  cement  was  not  properly  mixed;  (d)  that  the  work  was 
not  done  in  a  good,  workmanlike  manner;  and  (e)  that,  in 
consequence  of  these  failures  to  comply  with  the  requirements 
of  the  contract  and  the  guarantee  bond,  the  work  required 
repairs  and  reconstruction." 

The  answer  was  a  general  denial,  and  averred:  (1)  That 
the  work  was  performed  under  the  supervision  of  the  city 
engineer;  (2)  that  the  plan  for  paving  was  defective;  (3)  that 
the  pavement  should  not  have  been  taken  up  for  heating,  gas 
and  water  pipes,  and  this  should  not  have  been  allowed; 
(4)  that  the  quality  of  cement  (Natural  American  Hydraulic) 
required  by  the  specifications  was  poor;  (5)  that  repairs 
and  reconstruction  were  not  required  because  of  poor  material 
or  workmanship;  (6)  that  notice  requiring  repairs  or  recon- 
struction was  not  given;  and  (7)  that  the  cost  to  the  city  for 
the  work  done  by  the  city  was  unreasonable.  Appellant  con- 
tends that  the  evidence  was  not  sufficient  to  carry  any  of  these 
issues  to  the  jury.  A  careful  examination  of  the  evidence  has 
convinced  us  otherwise,  and  that  the  finding  of  the  jury  that 
repairs  of  the  street  were  required  in  consequence  of  defend- 
ant's  negligence  or  use  of  defective  materials  has  such  support 
in  the  evidence  as  to  preclude  interference. 

II.    The  issue  as  to  whether  the  contractor  had  been  noti- 
fied, as  exacted  in  the  contract,  that  the  pavement  required 
repairing,  before  this  was  done  by  the  plaintiff,  was  not  sub- 
mitted to  the  jury.    It  is  said  that  this  was 
^'  nuMsf'ab^       error.    It  appeared  from  a  letter  dated  July 
SSSS^'whS**'*    29,  1910,  and  signed  by  the  city  engineer, 
o^^S^.       mayor,  and  chairman  of  the  street  committee, 

that  he  was  advised  of  the  condition  of  the 
street  and  the  necessity  of  repairs,  estimating  the  probable 
cost  at  $413.  To  this,  the  contractor  responded  by  suggesting 
''that  the  city  put  in  the  work,  and  if  we  find  that  the  damage 
to  the  paving  was  caused  by  our  negligence,  we  will  reimburse 
the  city  for  the  repairs/'    This  obviated  any  further  notice 
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as  to  the  conditions  at  that  time.  There  had  b^n  a  heavy 
rainfall  on  July  28,  1910,  a  day  or  two  before  defendant  was 
notified ;  and  thereafter,  on  August  19th,  a  day  or  two  after 
repairing  had  been  begun  by  the  city,  there  was  another  heavy 
downpour,  resulting  in  additional  injury  to  the  pavement. 
Appellant  contends  that  the  contractor  had  no  notice  of  the. 
last  injury.  Five  letters  concerning  the  c<mdition  of  Market 
Street  between  Fourth  and  Fifth  Streets,  signed  by  the  city 
engineer,  mayor,  and  chairman  of  the  street  commission,  sent 
to  defendant,  were  introduced  in  evidence.  These  were  not. 
abstracted,  and  the  plaintiff  specifically  denied  that  the 
abstract  with  these  omitted  contained  all  the  evidence.  In 
defendant's  amendment  to  the  abstract,  the  dates  of  three  of 
the  letters  are  shown  to  have  been  prior  to  the  last  rainfall; 
and  of  the  other  two,  the  date  of  one  was  about  August  23, 
1910,  and  of  the  other,  October  7th  following.  Only  one  letter, 
dated  July  29th,  was  abstracted,  and  we  have  no  means  of 
ascertaining  the  contents  of  the  last  two.  The  circumstance 
that  they  were  not  copied  into  the  transcript,  but  merely 
referred  to  as  exhibits,  as  is  customary,  furnished  no  excuse 
for  their  omission;  and  the  majority  of  the  court  are  of  the 
opinion  that  the  denial  of  appellee  did  not  cast  upon  the  appel- 
lants the  burden  of  setting  out  the  letters  in  an  additional 
abstract.  The  appellee  having  asserted  the  omission  of  said 
letters  from  the  appellant's  abstract,  it  was  incumbent  upon 
it,  if  it  deemed  said  letters  material  to  any  issue,  to  present 
the  same  by  way  of  an  amendment  to  the  abstract.  In  other 
words,  the  function  of  a  denial  is  to  put  in  issue  the  correct- 
ness of  specific  portions  of  the  abstract  as  printed,  but  material 
portions  omitted  must  be  supplied  by  amendment  filed  by  the 
party  complaining,  the  matter  to  be  regulated  by  the  taxation 
of  costs.  The  writer  and  Preston,  J.,  are  of  the  opinion  that 
the  appellant  should  not  be  permitted  to  thus  saddle  the  labor 
and  expense  of  furnishing  essential  portions  of  a  complete 
abstract  on  the  appellee.    They  necessarily  yield,  however,  to 
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the  tyranny  of  numbers.  It  follows  that  the  appellant  cannot, 
be  required  to  supply  omitted  portions  of  the  record,  as  sug- 
gested in  Fordyce  v.  Humphrey,  152  Iowa  76.  Appellee,  by 
omitting  to  supply  letters  not  abstracted,  acquiesced  in  the  con- 
clusion of  appellant  that  these  were  not  essential  to  a  complete 
understanding  of  the  case,  and  it  is  to  be  assumed  that  they 
carried  no  notice  to  the  defendants  of  the  injury  to  the  pave- 
ment occasioned  by  the  second  rainfall. 

III.  A  telegram,  addressed  to  defendant  and  dated  the 
day  after  the  last  storm  and  signed  by  the  city  engineer  and 
the  chairman  of  the  street  committee,  was  introduced  in. 

evidence,  over  objection  as  **  incompetent, 
2.  TBLTORAPH8  Immaterial  and  because  there  is  no  proof 
dJnc'l^prt^'  of  the  transmission  of  the  telegram."  The 
deUvery^  when.  ^^^^  manager  of  the  telegraph  company  testi- 
fied to  finding  such  a  telegram  in  the  office 
files.  How  it  came  there  does  not  appear,  nor  was  there  any 
showing  that  compensation  was  paid  the  company  for  sending. 
When  a  telegram,  properly  addressed,  is  delivered  to  the 
company,  with  pa3rment  of  the  fee  for  transmission,  or  is 
shown  to  have  been  sent,  delivery  to  the  addressee  is  to  be 
inferred.  Commonwealih  v.  Jeffries,  7  Allen  (Mass.),  548 
(83  Am.  D.  712) ;  Perry  v.  Oerman  AmericcMi  Bank,  53  Neb. 
89  (68  Am.  St.  593) ;  Oregon  Steamship  Co.  v,  Otis,  100  N.  Y, 
446  (53  Am.  Bep.  221) ;  Eppinger  v.  Scott,  112  Cal.  369  (53 
Am.  St.  220,  223) ;  Western  Twine  Co.  v.  Wright  (S.  D.),  44 
L.  R.  A.  438 ;  2  Chamberlayne  on  Ev.,  Sec.  1069.  This  rule  is 
analogous  to  that  prevailing  with  reference  to  the  delivery  of 
letters.  The  telegraph  companies  are  carriers  of  intelligence, 
perform  a  public  service,  and  are  somewhat  regulated  by  law. 
Sec.  2158  et  seq..  Code.  The  great  bulk  of  telegrams  are 
promptly  delivered  to  the  sendees;  and  as  this  is  the  usual 
course,  with  rare  exceptions,  the  presumption  of  delivery 
arises.  As  was  said  in  Commonwealth  v.  Jeffries,  supra: 
**No  rule  of  evidence  is  better  settled  or  more  clearly 
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founded  in  good  sense  and  sound  policy  than  that  which 
authorizes  presumptions  or  inferences  of  fact  to  be  deduced 
from  the  proof  of  certain  other  facts,  which,  according  to  the 
common  experience  of  mankind  or  the  usual  course  of  business, 
naturally  or  necessarily  lead  to  the  result  or  conclusion  which 
is  sought  to  be  drawn  from  them.  Such  presumptions  or 
inferences  depend  on  their  own  natural  force  and  efficacy  in 
generating  a  belief  or  conviction  in  the  mind  as  derived  from 
those  connections  which  are  shown  by  experience,  irrespective 
of  any  legal  relation.  The  process  of  ascertaining  one  fact 
from  the  existence  of  another  is  essential  to  the  investigation 
of  truth,  and  prevails  in  courts  of  law,  as  well  as  in  the  ordi- 
nary affairs  of  life,  especially  in  cases  where  there  is  a  well 
known  and  established  usage  or  course  of  business,  and  pri- 
mary evidence  of  the  existence  of  a  fact  is  wanting  or  difficult 
to  be  obtained.  On  this  ground,  the  ruling  of  the  court  as  to 
the  effect  of  the  evidence  in  question  was  clearly  right.  It 
comes  within  the  principle  on  which  it  is  held  that  proof  that 
letters  were  deposited  in  the  post  office,  duly  directed,  is  evi- 
dence tending  to  show  that  they  reached  their  destination  and 
were  received  by  the  persons  to  whom  they  were  addressed." 

In  Perry  v,  Oennan  American  Bank,  supra: 

^'Such  presumption  results  naturally,  if  not  necessarily, 
from  the  relation  of  telegraph  companies  to  the  public,  which, 
in  this  state  at  least,  is  held  to  be  that  of  public  carriers  of 
intelligence,  with  rights  and  duties  analogous  to  those  of 
carriers  of  goods  and  passengers." 

In  Oregon  Steamship  Co.  v,  Otis,  supra: 

* '  There  is  thus  impressed  upon  the  telegraph  service  some- 
thing of  a  public  character,  and  thrown  around  it  the  guard 
and  the  obligations  of  the  public  law,  and  it  seems  to  us 
reasonable  to  assimilate  the  rules  of  evidence  founded  upon 
transmission  by  mail  to  that  of  transmission  by  telegraph. 
It  may  be  that  the  presumption  of  correct  delivery,  agreeing 
in  kind  with  that  raised  upon  delivery  to  the  post  office,  should 
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be  deemed  weaker  in  degree ;  but  in  view  of  the  wide  extension 
of  telegraph  facilities,  and  of  their  increasing  use  in  business 
correspondence,  and  the  difSculty  of  tracing  a  dispatch  to  its 
destination,  we  think  it  should  be  held  that,  upon  proof  of 
delivery  of  the  message  for  the  purpose  of  transmission,  prop- 
erty addressed  to  the  correspondent  at  his  place  of  residence, 
or  where  he  has  shown  to  have  been,  a  presumption  of  fact 
arises  that  the  telegram  reached  its  destination,  sufficient  at 
least  to  put  the  other  party  to  his  denial  and  raise  an  issue 
to  be  determined." 

As  said,  the  delivery  to  the  telegraph  company  for  trans- 
mission, with  the  fee  required  therefor,  or  the  sending  of  the 
message,  raises  the  presumption  that  the  telegram  was  deliv- 
ered,   the    strength    of    such    presumption 
''  mStf'^^        depending  on  the  circumstances  of  each  par- 
er  r^puon?'^   ticular  case.    But  in  this  case,  there  was  no 

failure  to  in- 
clude In  ab-        evidence   of  how  or  for  what  purpose   the 

stract :  effect.  '^      ^ 

supposed  telegram  came  into  the  company's 
possession,  nor  that  the  requisite  fee  was  paid,  nor  that  the 
telegram  was  sent,  and  therefore  no  basis  for  the  inference  of 
delivery.  In  Oregon  Steamship  Co.  v.  Otis,  supra,  and 
Eppinger  v.  Scott,  supra,  evidence  that  the  telegram  was  sent 
was  held  sufficient,  without  specific  proof  that  it  was  delivered 
for  transmission  or  the  fee  paid,  on  the  theory  that  these  facts 
were  to  be  implied  from  the  sending;  but  here,  the  record  is 
without  proof  of  the  sending.  It  follows  that  the  court  erred 
in  not  sustaining  the  objection  to  this  telegram.  The  ruling, 
however,  cannot  be  said  to  have  been  prejudicial;  for  the 
telegram  as  introduced  was  not  set  out  in  the  abstract. 
Whether  the  purported  copy  of  a  telegram  in  plaintiff's  notice 
to  produce  is  of  that  introduced  in  evidence  does  not  appear. 
The  inference  of  prejudice  cannot  be  drawn,  in  the  absence 
of  a  showing  of  the  contents  of  the  telegram  excluded. 

rV.    The  defendant,  then,  was  not  notified  of  the  injury 
to  the  pavement  consequent  on  the  second  rainfall.    The  jury. 
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however,  was  told  in  substance  that  the  notice  such  as  required 

by  the  contract  was  given.    This  was  on  the 

**  TORPOESnoNs:    theory  that  any  defect  in  the  pavement  occa- 

Sf  recons^uc?:    sioned  by  the  rain  of  August  19th  and  repair 

accru?n^dani-    thereof  was  incident  to  the  repair  then  going 

cessityfor  on.     The  evidence  disclosed  that  the  con- 

second  notice. 

tractor  had  started  to  make  the  repairs  two 
days  before,  and  had  practically  all  the  brick  removed  from 
the  street  and  piled  on  the  side,  but  had  not  removed  any  of 
the  foundation.  The  rain  was  unusual.  The  contractor  con- 
tinue^  the  work  and  repaired  the  pavement,  including  any 
injury  occasioned  by  the  second  storm,  and  the  record  shows 
that  this  was  necessary  in  doing  the  work,  as  suggested  by  the 
defendant's  letter,  heretofore  quoted.  The  defects  appearing 
after  the  second  rainfall  were  merely  a  continuation  of  those 
existing  before ;  and  though  it  then  appeared  that  the  expense 
of  repairing  would  largely  exceed  the  estimate  when  defend- 
ant was  fb^t  notified,  it  was  essential,  in  order  to  make  the 
repairs  contemplated.  This  being  so,  there  was  no  necessity, 
under  the  contract  and  the  correspondence  of  the  parties,  for 
any  further  notice,  and  the  court  was  not  in  error  in  with- 
drawing the  issue  as  to  notice  from  the  jury. 

V.    The  contractor  executed  two  bonds,  one  for  the  faith- 
ful performance  of  the  contract  to  make  the  improvement 
according  to  the  plans  and  specifications,  and  the  other  assur- 
ing the  guaranty  of  the  improvement  for  a 

6.   MUNICIPAI*  OCR-  .     J         *  nil.  x 

PORATION8:         period  of  seven  years.    The   improvements 
performance       wcrc  to  bc  made  Under  the  supervision  and  to 

i>ond :  guaran- 
tee bond:  dl»-      the,  satisfaction  of  the  city  engineer  and  the 

street  committee.  This  was  done,  and  the 
improvements  accepted  by  the  city  council.  This  was  in  com- 
pliance with  the  conditions  of  the  first  bond,  and  thereafter, 
the  city,  in  the  absence  of  fraud,  might  not,  in  an  action 
thereon,  question  performance  in  conformity  with  the  plans 
and  specifications.    Such  is  the  purport  of  authorities  cited 
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by   the   appellant,   and   too   numerous   for   citation*    Such 
approval  by  its  ofScers  is  held,  in  a  suit  on  a  bond  like  the  first, 
in  the  absence  of  fraud,  to  estop  the  city  from  asserting  other- 
wise.   But  the  parties  in  the  contract  undertook  that  an  addi- 
tional test  should  be  applied  to  the  work  performed  and  mate- 
rial furnished — that  of  use  and  time.    The  manifest  object 
of  this  was  to  obviate  any  mistake  or  oversight  through  negli- 
gence or  dereliction  on  the  part  of  representatives  of  the  city, 
and  further  assure  it  of  the  quality  of  workmanship  and 
material  stipulated.    In  pavement  making,  as  is  well  known, 
it  is  difficult  for  the  most  skillful  and  experienced  expert  to 
discover  all  defects  in  material,  foundation  and  other  parts 
of  the  work  as  it  progresses,  and  such  defects  are  often  slow 
of  development.    For  this  reason,  in  the  advertisement  for 
bids  and  in  the  contract,  this  guaranty  bond  was  exacted. 
It  was  authorized  by  Section  814  of  the  Code  Supplement, 
1902,  and  has  been  held  not  to  cast  on  the  abutting  owner 
the  expenses  of  ordinary  repairs  in  future,  but  is  merely  a 
guaranty   of   quality   and   durability   of  the   improvement. 
Osbum  V.  City  of  Lyons,  104  Iowa  160 ;  AUen  v.  City  of  Davenr 
port,  107  Iowa  90 ;  Diver  v.  Keokuk  Savings  Bank,  126  Iowa 
691.    The  contractor  is  merely  required  to  guarantee,  in  addi- 
tion to  his  undertaking  to  perform  according  to  plans  and 
specifications  and  to  the  satisfaction  of  the  officers  of  the  city, 
that  he  will  make  good  any  defects  arising  from  bad  materials 
or  the  improper  performance  of  the  work  during  the  stipulated 
period,  and  the  bond  is  the  security  for  compliance  therewith. 
It  is  a  substitute,  as  it  were,  for  a  condition  under  which  a 
percentage  of  the  price  might  be  retained  by  the  municipality 
for  the  purpose  of  repairing  any  defects  in  the  pavement  and 
curbing  that  might  reveal  themselves  during  this  lapse  of  time, 
and  is  exacted,  not  as  appellant  contends,  as  a  sort  of  moral 
inducement  or  impetus  to  the  contractor  to  abide  by  his  con- 
tract and  avoid  a  breach  of  the  bond  to  perform  in  accordance 
therewith,  but  to  cover  future  contingencies  subsequent  to 
acceptance  by  the  city,  and  to  protect  it  against  those  defects 
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which  may  have  been  overlooked  or  have  subsequently  devel- 
oped, regardless  of  whether  they  were  known  to  the  representa- 
tives of  the  city  or  not.  Indeed,  its  purpose  is  to  obviate  the 
miscarriages  incident  to  such  improvements,  and  insure  to  the 
city  and  the  abutting  owners  that  for  which  they  have  paid, 
and  to  exact  this  from  the  contractor  is  no  more  than  insisting 
on  quid  pro  quo.  No  hardship  is  involved,  for  defendant  was 
fully  advised  by  the  advertisement  for  bids  what  would  be 
exacted,  and  voluntarily  executed  the  contract  and  bond 
guaranteeing  its  work  ''from  deterioration  caused  by  improper 
materials  or  neglect  in  the  construction  of  the  same,  the 
ordinary  wear  and  tear"  excepted,  during  a  period  of  seven 
years;  and  as  against  this  test  of  time  and  use,  the  action 
of  the  city  of&cials  in  approving  the  work  and  accepting  it 
when  done  furnishes  no  defense.  The  evidence  was  such  as 
to  put  in  issue  whether  the  condition  of  the  pavement  was 
consequent  upon  defendant's  negligence  and  defective  mate- 
rial, and  the  instructions  were  in  harmony  with  the  law  as 
herein  stated.    The  judgment  is — Affirmed, 

All  the  justices  concur,  save  as  appears  above. 


Oborgb  Hunter,  Appellee,  v.   Colfax  CoNSOLroATED  Coal 

Company,  Appellant. 

MASTER  AND  SERVANT:  Workmen's  Compensation  Act— Non- 
1,25  Negligence  of  Employer.  The  Workmen's  Compensation  Act 
(Sees.  2477*m  to  2477-m51,  Code  Supp.,  1913,)  does  not  impose  ah- 
Boluie  liability  on  an  employer  who  elects  to  reject  the  provisions 
of  the  act — does  not  deprive  such  employer  of  the  right  to  plead 
and  submit  to  a  jury  the  defense  that  he  was  wholly  blameleaa  for 
an  injury  to  an  employee. 

Note:  The  above  is  true  even  in  light  of  the  fact  that  an  em- 
ployer who  elects  to  reject  the  act  is  placed  under  the  following 
handieaps,  viz: 

1.  Denied  the  right  to  plead  assumption  of  risk  (a)  inherent  in 
the  employment,  or  (b)  incident  to  failure  to  furnish  a  safe  place 
to  work,  safe  tools,  etc. 
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2.  Denied  the  right  to  plead  the  exercise  of  reasonable  care  in 
selecting  competent  employees. 

3.  Denied  the  right  to  plead  the  negligence  of  a  co-employee. 

4.  Denied  the  former  benefits  of  contributory  negligence,  ex- 
cept in  so  far  as  such  negligence  reveals  (a)  willfully  self-inflicted 
injuries  and  (b)  injuries  caused  by  intoxication;  and 

6.  Presumed  to  have  been  proximately  negligent  in  the  event  of 
an  injury  to  the  employee  in  the  course  of  his  employment,  with 
resulting  burden  of  proof  on  him  (the  employer)  to  ahow  to  the 
contrary, 

NEOLIGEKOE:    Contribntoiy  NegUgence— Workmen's  Oompeiuatloii 

2  Act— Willfully  Self-inflicted  Injaiie»— pninkenneas.  Contribu- 
tory negligence  is  a  defense  still  preserved  to  an  employer  who 
elects  to  reject  the  provisions  of  the  Workmen's  Compensation 
Act,  in  so  far  only  as  such  negligence  shows  (a)  willfully  self- 
inflicted  injuries,  and  (b)  injuries  caused  by  the  employee's  intoxi- 
cation. 

STATUTES:     Conrtmction— Radical  InnoyationB-^Jiidicial  LegliOa- 

3  tion.  Radical  departures  from  long-established  rules  of  law  will 
not  be  construed  into  existence.  They  must  be  created  by  plain 
words,  not  of  the  judiciary  but  of  the  legislature.  So  held  under 
the  claim  that  the  Workmen  ^s  Compensation  Act  deprived  an  em- 
ployer who  elected  to  reject  the  act  of  the  right  to  establish  that 
he  was  wholly  blameless  for  an  act. 

STATT7TES:     Oonfltrnction— Strained  AxipUcattons  of  Teznuk     Pro^ 

4  visions  of  a  connected  statute,  manifestly  intended  to  be  compre- 
hensively complete  in  itself,  cannot,  by  judicial  construction  alone, 
be  bodily  lifted  out  of  the  statute  and  held  to  apply  solely  to  an- 
other statute  enacted  prior  to  the  one  in  question.  So  held  with 
reference  to  the  claim  that  the  provision  of  the  Workmen's  Com- 
pensation Act  (enacted  in  1913)  which  creates  a  fMreaumption  of 
proximate  negligence  against  the  employer  and  places  on  him  the 
burden  of  proof  to  show  the  contrary  was  intended  to  have  appli- 
cation, not  to  the  act  in  which  it  was  found,  but  solely  to  the 
Mining  Act  (enacted  in  1911). 

STATUTES:    ConBtraction— Contradictory  Constmction.    A  provision 
6    of  a  statute  cannot  be  held  to  have  some  application  and  at  the 
same  time  to  be  surplusage  only. 

MASTER  AND  SEBVANT:  Workmen's  Oompenaation  Act — ^Inherent 
6  Biflk  of  Emidoyment — Scope  of  Doctrine.  The  risks  which  ''arise 
out  of,  inhere  in,  or  are  incidental  to,  an  employment,"  have  never 
been  so  generally  held  by  the  courts  to  include  those  risks  only 
which  occur  without  fault  of  the  master  as  to  justify  the  court 
in  holding  that  the  Workmen's  Compensation  Act,  in  taking  from 
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a  non-accepting  employer  fhe  right  to  plead  the  assumption  ci  such 
risk  by  the  employee,  intended  to  deprive  the  emplc^er  of  the  right 
to  plead  that  he  was  wholly  blameless,  especially  when  Sec.  2477'm 
of  the  act  provides  a  way  by  which  the  employer  may  show  that  he 
was  not  negligent — ^was  blameless. 

OONSTITUTlONAIa  LAW:    Constrnctlon,  Ete. — Ctonstmctioiis  Le«d- 

7  ing  to  I&valldItT— Avoidance.  The  desire  of  the  court  is  to  shield, 
if  possible,  every  statute  from  every  charge  of  unconstitutionality. 
Between  two  possible  constructions,  the  court  will  hold  to  that 
which  preserves,  rather  than  to  that  which  destroys. 

PRINCIPLE  APPLIED:  In  the  construction  of  the  Workmen's 
Compensation  Act,  the  court  had  under  consideration  that  part  of 
Sec  2477-m  which  abolished  the  right  of  the  employer  to  plead 
''assumption  of  risk  inhering  in  an  employment,"  when  construed 
in  connection  with  that  further  part  of  the  same  section  providing 
that  it  shall  be  presumed,  in  case  of  injury  to  an  employee,  that  the 
employer  was  proximately  negligent,  and  must  assume  the  burden 
to  show  to  the* contrary.  Two  constructions  were  possible:  first, 
that  said  provisions  imposed  on  the  employer  an  absolute  liability, 
even  though  he  was  blameless;  and,  second,  that  the  employer  was 
privileged  to  show  that  he  was  wholly  blameless  for  the  injury. 
The  first  would  render  the  act  of  doubtful  constitutionality.  The 
second  would  clearly  preserve  the  act  from  constitutional  objec- 
tions.   Held,  the  latter  holding  must  prevail. 

OOHSnTUnONAL  LAW:     Oonstraction,  Etc.— "Ei^hteeiitli  Oen- 

8  tnry  Ooiuitltatlon" — "Twentieth  Oentnry  Condltloiu."  The 
question  is  not  what  the  Constitution  ought  to  authorize,  in  the 
opinion  of  the  court,  but  what  does  it  authorize.  "The  Constitu- 
tion is  not  a  public  enemy  whom  judges  are  charged  to  disarm 
whenever  possible." 

APPEAL    AND    ERBOB:      Assigiiments    of    Error— Awrignments 

9  Pozelgn  to  Object  of  Appeal.  When  the  sole  purpose  of  an  appeal 
is  to  secure  a  ruling  on  the  constitutionality  of  the  statute  in  ques- 
tion, assignments  of  error  based  on  points  wholly  foreign  to  the 
confessed  objects  of  the  appeal  will  be  disregarded. 

OONSTlTUTiOKAL  LAW:    Oonstriiction,  Etc.— Borrowed  Objection. 

10, 16    A  statute  will  not  be  declared  unconstitutional  on  a  borrowed 

objection— a  grievance  which  can  occur  only  to  one  not  complaining. 

OOKSTIT UTiOKAL  LAW:    Constmction,  Etc. — ^Theorized  Condition 
11    — ^Ixnpalxment  of  Contract.    Inasmuch  as  the  Workmen 's  Compen- 
sation Act  expressly  exempts  from  its  operation  the  conditions  ex- 
isting at  the  time  of  the  passage  of  the  act,  and  inasmuch  as  the 
case  at  bar  concededly  arose  after  said  act  took  effect,  the  court 


248  Hunter  v.  C!oal  Company.  [175  Iowa 

■ 

declines  to  pass  upon  the  question  whether  said  act  might ,  upo.i 
some  theorized  condition,  have  the  effect  of  impairing  the  obli^u 
tion  of  contracts. 

OOKSTITUnONAIa  LAW:     Sight  to  Contcact^Invalidatlng  Con 

12  tracts — ^Workmen's  Ckxmpenflatlon  Act.  The  constitutional  "right 
to  contract"  is  limited  by  the  legislative  right  to  invalidate  all 
contracts,  rules,  regulations  or  devices: 

(a)  Which  tend  to  reduce  liability  for  negligence,  or 

(b)  Which  stimulate  a  disregard  of  human  safety,  or 

(c)  Which  encourage  breaches  of  contract  or  statutory  obliga- 
tittis  entered  into,  or 

(d)  Which,  generally,  interfere  with  declared  public  policy. 
Held,  the  following  provisions  of  the  Workmen's  Compensation 

Aet  do  not  work  an  unconstitutional  interference  with  the  right  to 
contract: 

(a)  Prohibiting,  generally,  any  device  by  which  the  employer 
might  escape  the  obligations  imposed; 

(b)  Prohibiting  the  withholding  of  wages; 

(c)  Prohibiting    the    exaction    of    contributions    or    insurance 
premiums ; 

(d)  Prohibiting  the  waiver  of  rights  by  employees; 

(e)  Prohibiting  efforts  by  an  employer  to  induce  employees  to 
reject  the  act;  and 

(f)  Prohibiting,   in   effect,   contracts   of   settlement  within    12 
days  of  an  injury.     (Sees.  2477-m2,*m7,-ml2,-ml7rinl8.) 

OONSTITUnONAL  LAW:    PoUce  Power—Biglit  to  Contract— Umi- 

13  tatloiu — ^Workmen's  OompeiiBatlon  Act.  The  Workmen's  Com- 
pensation Act  leaves  both  employer  and  employee  the  liberty  to 
accept  or  reject  its  provisions,  and  the  requirements  of  the  act,  in 
case  of  acceptance,  constitute  a  proper  exercise  by  the  legislature 
of  the  general  power  of  "community  self-defense," — ^the  police 
power, — a  power  which  embraces  even  the  right  to  abridge,  for  pur- 
poses properly  within  its  scope,  the  right  of  contract. 

CONSTITUTIONAL  LAW:     Equal  Protection  of  Laws — Classiflca- 

14  tiona — ^Workmen's  Compensation  Act.  The  primary  duty  of  the 
legislature  to  classify — to  say  who  shall  and  who  shall  not  come 
under  the  provisions  of  an  enactment — will  not  be  interfered  with 
by  the  court  unless  the  classification  is  so  pcUpabh/  arbitrary  that 
there  can  be  no  room  for  doubt  that  discretion  has  Ix^n  abused. 
Held,  the  exclusion  from  the  Workmen's  Compensation  Act  of 
household  or  domestic  servants,  laborers  engaged  in  farm  or  other 
ag^ricultural  pursuits,  and  those  whose  employment  is  of  a  casual 
nature,  is  a  classification  supported  by  authority  and  reason,  and 
will  not  be  interfered  with  by  the  court 
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OOHBTlTUTIONAIi  LAW:    Oonstrnctlon,  Etc.— -Borrowed  Objection. 
10,15 

OOKSTITUTIOKAL  LAW:     Equal  Protection  of  Lawv-^aaeslflca- 

16  tlone — Optional  Applications-Effect.  A  statutory  claaslflcation — 
a  declaration  that  certain  employees  are  and  certain  others  are  not 
within  the  provisions  of  the  act— cannot  be  held  to  be  arbitrary 
when  those  included  may  voluntarily  exclude  themselves,  and  those 
excluded  may,  in  effect,  voluntarily  include  themselves.  So  held 
under  the  Workmen's  Compensation  Act. 

MA8TEB  AND  SERVANT:    Workmen's  Oompeiualion  Act— Rejee- 

17  tlon  1>7  Employee — ^Effect.  An  employee  who  elects  to  reject  the 
provisions  of  the  Workmen's  Compensation  Act  is  penalized  in 
that  he  arms  the  employer  with  the  right  to  plead  any  and  all 
defenses  which  he  had  the  right  to  plead  prior  to  the  passage  of 
said  act.  So  held  by  construing  Sees.  2477-m,-m2,'m9,  as  r^ted 
sections. 

CONSTITUTIONAL  LAW:    Equal  Protection  of  Law»— Wockmen'fl 

18  Oompenaation  Act — Oonaeqnencee  Attending  Acceptance  and  Be- 
Jectton.  The  difference  in  consequences  attaching,  respectively, 
to  rejection  and  acceptance  of  the  provisions  of  the  Workmen's 
Compensation  Act  by  employer  and  employee  is  not  so  manifestly 
and  palpably  arbitrary  and  such  misuse  of  the  conceded  power  of 
the  legislature  to  classify  as  to  justify  a  holding  that  the  said  act 
is  unconstitutional  by  reason  thereof,  some  fair  differences  being 
allowable  under  the  police  power,  in  order  to  equalize  the  inequality 
of  positions  held  by  employer  and  employee. 

CONSTITUTIONAL  LAW:    Dae  Procefl»— Workmen's  Oompenaatlon 

19  Act — Compelling  Insorance.  That  feature  of  the  Workmen's 
Compensation  Act  (Sec.  2477-m41,  et  seq,.  Code  Supp.,  1913,) 
which  requires  an  employer  to  insure  his  liability  is  not  violative 
of  the  "due  process"  clause  of  our  Constitutions,  on  the  theory 
that  the. maintenance  of  such  insurance  exacts  a  taw  for  a  purely 
private  purpose. 

TAXATION:    Purpose  of  Tax — ^Workmen's  Compensation  Act — Com- 

20  polsory  Insnrance— Police  Power.  The  compulsory  scheme  of  in- 
surance provided  by  the  Workmen's  Compensation  Act,  to  secure 
workmen  injured  in  hazardous  employments  and  their  dependents 
from  becoming  objects  of  charity,  tends  to  the  accomplishment  of 
an  object  well  within  the  "police  power"  of  the  state,  and  the 
cost,  on  the  employer,  of  maintaining  such  scheme  of  insurance,  if 
conceded  to  be  a  tax,  is  a  tax  for  a  public  purpose,  even  though 
not  wholly  so. 

CONSTITUTIONAL  LAW:     Distribution  of  Powers — ^Delegation  of- 

21  Judicial  Power— Workmen's   Compensation  Act.     Whether  the 
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procedure  provided  by  the  Workmen's  Compensation  Act  for  hear- 
ing on  a  claim  for  compensation,  including  the  appointment  of  a 
board  of  arbitrators,  the  hearing  held  and  findings  made  by  the 
board,  and  the  power  in  the  Industrial  Commissioner  to  modify 
such  determinations,  is  a  delegation  of  judicial  power,  quaere, 
(Sees.  2477-m24  to  2477-m34,  Code  Supp.,  1913.) 

OOKSTITUTIONAL    LAW:      Distribation    of   Powezs— Workmen's 

22  OompenMtion  Act — Judicial  Power  of  CkmuniBsioner  and  Arbi- 
trators. No  unwarranted  delegation  of  judicial  power  is  provided 
in  that  part  of  the  Workmen's  Compensation  Act  which  provides: 
(a)  for  filing  with  the  commissioner  memorandums  of  agreements 
as  to  compensation;  (b)  for  the  approval  or  disapproval  of  the 
same  by  the  commissioner;  (c)  for  the  formation  of  an  arbitra- 
tion board  where  no  agnreement  as  to  compensation  is  reached;  (d) 
for  hearings  and  findings  by  the  said  board;  (e)  for  the  modifica- 
tion of  such  findings  by  the  commissioner;  (f)  for  a  limited  ap- 
peal to  the  courts;  and  (g)  for  an  entry  of  a  decree  by  the  court 
on  said  final  findings.  (Sees.  2477-m24  to  2477-m34,  Code  Supp., 
1913.) 

OOKSTITUTIOKAL  LAW:     Distribntion  of  Powers— Total  Ouster 

23  of  Courts — ^Workmen's  Oompensation  Act.  The  provisions  of  the 
Workmen's  Compensation  Act  providing  for  the  application  of  the 
statutory  compensation  schedules  through  the  agency  of  a  board  of 
arbitrators  do  not  work  a  total  ouster  of  the  juriediotion  of  the 
court — do  not  prevent  the  courts,  in  a  proper  case,  from  assuming 
in  addition  to  the  powers  granted  by  the  act,  jurisdiction  to  de- 
termine: (a)  whether  the  act  was  being  enforced  against  one  who 
had,  under  its  terms,  rejected  it;  (b)  whether  the  claimant  was 
an  employee;  (c)  whether  the  claimant  was  even  injured;  (d) 
whether  the  injury  was  one  arising  out  of  the  employment;  (e) 
whether  the  injury  was  due  to  the  intoxication  of  the  servant  or 
was  self-inflicted;  (f)  whether  an  award  different  from  the  statute 
schedules  had  been  made;  (g)  whether  fraud  had  entered  into  the 
award;  and  (h)  whether  the  arbitrators  had  attempted  judicial 
functions  in  violation  of  or  not  granted  by  the  act. 

OOKSTITUTIONAL  LAW:    Distribution  of  Powers— JTndicial  Powers 

24  — ^Bigbt  of  Legislature  to  Delegate.  The  legislature  has  consti- 
tutional right  both  to  delegate  judicial  powers  to  bodies  other  than 
duly  constituted  judicial  tribunals  and  power  to  authorize  by 
statute  the  making  of  contracts  delegating  such  powers. 

MASTEB  AND  8EBVANT:     Workmen's  Compensation  Act— Non- 
1, 25    Negligence  of  Employer. 

MASTEB  AND  SERVANT:    Burden  of  Proof — Statutory  Changes — 
26    OonstitntionAlity.    The  Constitution  was  not  formerly  violated  in 
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any  of  its  provisions  by  the  oourt-made  rule  that  an  employee  must 
show  that  the  employer  was  to  blame  for  his  injury:  neither  is  the 
Constitution  now  violated  by  the  provisions  of  the  Workmen's 
Compensation  Act  that  the  employer  must  show  that  he  was  wholly 
blameless. 

MASTER  AND  SERVANT:     Workmen's  Oompeimtloii  Act— Aboll- 

27  tion  of  Defenses — Oonstitntlonal  Law.  Depriving  an  employer 
who  alone  rejects  the  provisions  of  the  Workmen's  Compensation 
Act  of  the  defenses  of  contributory  negligence,  assumption  of  risk, 
and  negligence  of  co-servants,  violates  no  constitutional  right  of 
the  employer,  the  reasons  for  such  holding  being  placed,  generally, 
on  the  thought  (a)  that  such  deprivation  does  not  constitute  an 
arbitrary  classification,  and  (b)  that  such  former  defenses  were 
only  "court-made"  rules  and  must  yield  to  statutory  policy. 

OONSTrrunONAI.  law:     Jury  Trial— Denial  of  Eitfit^Work- 

28  men's  Oompensation  Act.  An  employer  who  rejects  the  pro- 
visions of  the  Workmen's  Compensation  Act  may  not  say  that  he 
is,  in  reality,  denied  a  jury  trial  in  a  personal  injury  controversy 
with  his  employee  because  said  act  (a)  withdraws  from  him  the 
right  to  plead  the  former  common-law  personal  injury  defenses, 
and  (b)  relieves  the  employee  of  burdens  of  pfoot  and  imposes 
them  on  the  employer. 

JURY:    Jury  Trial— Denial— Workmen's  Oompensation  Act — Oonsti- 

29  tational  Law.  An  acceptance  by  an  employer  of  the  provisions 
of  the  Workmen's  Compensation  Act  (said  act  pVoviding  a  pro- 
ceeding to  administer  the  act  without  a  jury)  works  an  effectual 
waiver  of  the  employer 's  right  to  a  jury  trial. 

JURY:    Rigbt  to  Jury- Scope  of  Right.    The  right  to  jury  trial  is 

30  not  absolute  in  the  sense  that  it  has  universal  application.  The 
right  exists  only  in  cases  where  it  existed  at  the  adoption  of  the 
Constitution.    So  held  under  the  Workmen's  Compensation  Act 

• 

JURY:    Right  to  Jnry- Federal  Ckmstitotion.    The  Federal  Constitu- 

31  tion  does  not  attempt  to  regulate  the  granting  or  denying  of  Jury 
trial  by  the  state. 

CONSTITUTIONAL  LAW:    Doe  Process— Workmen's  Oompensation 

32  Act.  No  denial  of  "due  process  of  law"  or  ''equal  protection 
of  law,"  or  "abridgement  of  the  privileges  and  immunities  of 
citizenship"  is  occasioned  by  the  Workmen's  Compensation  Act 
which  provides,  inter  alia^  a  procedure,  through  boards  of  arbitra- 
tion, the  industrial  commissioner,  etc.,  for  the  administration  of 
the  act;  such  phrase,  "due  process,"  as  employed  in  the  Constitu- 
tion, not  necessarily  implying  a  regular  procedure  in  a  court  of 
justice. 
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OONSTmrnONAL   law:     FiiTileges  and  ImimiBittoB    Ctoipoim- 

33  tions.  A  corporation  is  not  a  "citizen"  within  the  protection  of 
the  "privileges  and  immunities"  provisions  of  the  Federal  Consti- 
tuti(m. 

MA8TEB  AND  SEBVAKT:    Workmen's  Oompengatioii  Aet— Oonmon 

34  Law  Defenses— Abrogation — Ctonatltatlonal  Law.  Depriving  the 
employer  of  the  former  common-law  personal  injury  defenses,  and 
relieving  the  employee  of  burdens  of  proof  and  transferring  them 
to  the  employer  as  a  penalty  for  his  non-acoeptance  of  the  pro- 
visions of  the  Workmen's  Compensation  Aet,  do  not  constitute  un- 
reasonable coercion  to  induce  acceptance  of  the  act  by  the  em- 
ployer, the  argument  being,  (a)  that  the  legislature  has  un- 
doubted constitutional  right  to  arbitrarily  withdraw  any  or  all  such 
defenses,  or  to  change  rules  of  evidence,  and  (b)  that  what  the 
legislature  may  arbitrarily  declare,  it  may  conditionally  declare-^ 
may  declare  as  a  penalty  for  non-acceptance  of  the  act  in  question. 

MASTER  AND  8EBVANT:  Workmen's  Ckmipensation  Act— Non- 
35  Accepting  Emidoyer— Contributory  Negligence  as  Mitigating 
Damages.  An  employer  who  may  elect  to  reject  the  provisions 
of  the  Workmen's  Compensation  Act  may  plead  contributory  negli- 
gence of  th%  employee  in  mitigation  of  damages.  (Sec.  3593-a, 
Code  Suppl.  Supp.,  1915.) 

Appeal  from  Jasper  District  Court. — John  P.  Talbott,  Judge. 

*  Wednesday,  November  24,  1915. 
Rehearing  Denied  Thursday,  April  6,  1916. 

The  defendant  corporation,  one  that  might  be  subject  to 
the  provisions  of  Chapter  147  of  the  Acts  of  the  Thirty-fifth 
General  Assembly,  popularly  known  as  the  Workmen's  Com- 
pensation Act,  has  elected  to  reject  the  provisions  of  it. 

Plaintiff  was  in  the  employ  of  defendant  as  a  miner,  and 
injured  by  a  fall  of  coal  while  in  that  employment.  It  is 
stipulated  that,  if  he  be  entitled  to  recover  at  all,  it  may  be 
in  the  sum  of  $100,  with  interest  at  six  per  cent,  from  July 
24,  1914.  Judgment  in  that  sum  was  entered  against  defend- 
ant, and  it  appeals. — Affirmed  in  part.     Reversed  in  part. 

B.  dk  F,  Ryan,  for  appellant. 

John  T.  Clarkson,  for  appellee. 
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Siipp,  Perry  dk  Starzinger  and  Mabry  &  HicketUocper, 
amid  curiae. 

Salinger,  J. — One  defense  interposed  was  that  the  injury 
suffered  by  plaintiff  was  wholly  due  to  his  own  negligence. 
Upon  the  issue  created  by  this  defense,  defendant  requested, 

and  was  denied,  trial  by  jury ;  because  it  was 
1.  MAflTEHAMo       the  judgment  of  the  trial  court  that  such 

8RHVANT :  work-  "      ^ 

aauonac?-"'***"    defense  was  precluded  by  the  provisions  of 

of  employer.         oai^  oA'U 

Appellant  insists  that  the  act  is  violative 
of  the  Constitution  of  the  United  States  and  of  the  state, 
because  its  provisions  deny  him  the  right  to  make  said  defense, 
and  to  have  it  tried  by  jury.  If  the  act  does  not  take  these 
rights  from  defendant,  the  claim  that  taking  them  is  a  viola- 
tion of  the  fundamental  law  is  disposed  of.  A  statute  is  not 
unconstitutional  because  a  court  misunderstands  it. 

Does  the  act  deprive  the  employer  who  elects  to  reject  the 
act  of  the  right  of  submitting  to  a  jury  the  defense  that  it 
was  wholly  guiltless  f  While,  as  will  presently  be  seen,  appel- 
lee overlooks  the  effect  of  the  concession  made  by  him,  he  does 
and  should  concede  that,  before  the  act,  the  master  had  the 
right  to  make  this  defense,  and  still  has,  unless  the  act  has 
taken  it  from  him.  We  must,  then,  turn  to  the  act  itself. 
It  provides  that  the  employer  may  hereafter  not  avail  him- 
self of  either  or  all  of  the  following  matters : 

1.  That  the  employe  '' assumed  the  risks  inherent  in,  or 
incident  to,  or  arising  out  of  his  or  her  employment." 

2.  Assumed  ''the  risks  arising  from  the  failure  of  the 
employer  to  provide  and  maintain  a  reasonably  safe  place  to 
worf 

3.  Assumed  the  risks  ''arising  from  the  failure  of  the 
employer  to  furnish  reasonably  safe  tools  and  appliances." 

4.  That  tlie  employer  "exercised  reasonable  care  in 
selecting  reasonably  competent  employes  in  the  business." 
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5.  ''That  the  injury  was  caused  by  the  negligence  of  a 
co-employee." 

Of  the  defenses  so  taken  away,  two,  those  we  have  num- 
bered 2  and  3,  inyolve  the  confession  of  specified  acts  of  negli- 
gence on  part  of  the  employer,  and  an  avoiding  them  with 
claim  that  the  employe  has  so  conducted  himself  as  that  he 
may  not  complain  of  injuries  arising  from  such  acts  of  negli- 
gence. Manifestly,  these  provisions  but  take  away  a  shield 
against  negligence  committed  by  the  employer.  No  law  which 
merely  denies  the  right  to  excuse  a  specified  negligent  act 
which  has  been  committed  can  have  any  bearing  on  whether 
it  be  a  defense  that  no  negligent  act  has  been  done. 

Eliminating  the  defense  that  the  master  used  reasonable 
care  to  insure  competent  fellows  for  the  servant  is  no  provision 
the  master  shall  pay  though  wholly  without  fault.  It  merely 
provides  that  proper  care  in  one  named  respect  alone  shall 
not  be  a  defense. 

Taking  away  the  defense  that  the  injury  was  caused  by 
the  negligence  of  a  co-employe  does  just  what  it  does.  It  pro- 
vides merely  that  the  employer  may  not  be  excused  because 
one  of  his  servants  negligently  injured  another — a  provision 
which  leaves  entirely  open  whether  there  remains  the  defense 
that  the  injury  is  due  neither  to  the  fault  of  the  fellow  servant 
nor  to  a  fault  of  the  employer. 

The  provision  that  wilful  negligence  of  the  employe,  with 
intent  to  cause  his  own  injury,  or  negligence  on  his  part  due 
to  his  intoxication,  remain  defenses,  deals  with  cases  where 

both  master  and  servant  are  or  may  be  in 

^'  SnSbutory       varying   degrees   to  blame,   and   limits   the 

w^oMv^B         defense  that  the  master  is  not  liable  because 

act!  wSffiiiS'      the  servant  contributed  to  his  own  injury,  to 

injuries:  contribution  by  wilful  self -infliction  or  by 

drunkenneM. 

negligence  due  to  drunkenness.  But  that  two 
specified  acts  of  negligence  on  part  of  the  plaintiff  remain  a 
defense  does  not  establish  that  the  employer  may  not  show 
that,  whoever  else  was  to  blame,  or  contributed,  or  whatever 
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the  mental  attitude  or  condition  of  the  contributory  he  (the 
defendant)  was  in  no  maimer  to  blame.  Such  a  provision 
settles  how  far  the  negligence  of  the  employe  remains  avail- 
able as  a  defense,  but  does  not  touch  the  question  whether 
the  freedom  of  the  employer  from  all  blame  remains  a  defense. 

Nothing  thus  far  adverted  to  has  attempted  to  make  the 
employer  pay  damages  for  injuries  suffered  in  and  because  of 
employment  given  by  him,  where  he  is  in  no  manner  blame- 
able  for  such  injury.  If  the  act  itself  has  created  such  abso- 
lute liability,  it  must  be  done,  so  far  as  anything  like  doing 
it  in  terms  is  concerned,  by  that  part  of  it  which  is: 

''It  shall  be  presumed  [A]  that  the  injury  to  the  employe 
was  the  direct  result  and  growing  out  of  the  negligence  of  the 
employer;  [B]  and  that  such  negligence  was  the  proximate 
cause  of  the  injury ;  and  in  such  cases  the  burden  of  proof  shall 
rest  upon  the  employer  to  rebut  the  presumption  of  negli- 
gence."   Sec.  2477-m  (Par.  4),  Code  Supp.,  1913. 

This  is  not  a  provision  the  employer  has  not  the  right 
to  show  that  he  was  wholly  free  from  blame,  but  that  he  must 
take  the  afSrmative  upon  the  claim  that  he  is  blameless ;  that 
the  employe  need  not  prove  that  the  employer  was  at  fault, 
but  the  latter  must  show  he  was  not.  That  no  more  than  this 
was  intended  is,  we  think,  clear,  because: 

1.  Without  reference  to  whether  the  legislature  has 
power  to  say  that  the  employer  shall  pay  for  an  injury  for 
which  he  is  in  no  manner  at  fault,  such  a  provision  is  so  radical 

a  departure  from  what  was  the  law  before  the 

'  stniction :'  rad-  enactment  of  this  statute  as  that  such  liability 

leal  innova- 
tions .■  judicial     should  not  be  construed  into  existence,  but  be 

created  by  plain  words  of  the  legislature. 

2.  A  consideration  of  other  provisions  in  pari  materia 
strongly  indicates  that  there  was  no  purpose  to  create  abso- 
lute liability.  For  instance,  Section  7  is  that,  if  the  injury 
is  caused  by  a  stranger  and  the  master  is  made  to  pay  com- 
pensation, he  may  recover  over  of  the  stranger  whose  fault 
is  responsible  for  the  injury. 
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3.  Nothing  but  an  utterly  strained  eonstruction  of  the 
words  of  the  statute  can  reach  the  conclusion  that  it  eliminates 
the  defense  that  the  employer  is  in  no  way  in  fault. 

4.  It  is  not  a  natural  construction  that  a  statute  has  care- 
fully defined  how  that  shall  be  proven  which  it  declares  is 
no  longer  a  defense ;  that  it  prescribes  how  a  defense  shall  be 
established  and,  also,  that  such  defense  shall  not  be  asserted ; 
that  a  presumption  of  fact  which  the  statute  says  may  be 
rebutted  establishes  a  Liability,  incontestably. 

II.  We  found  it  very  dif&cult  to  get  a  clear  understand- 
ing of  why  appellee  contends  that,  notwithstanding  the  pro- 
vision that  the  master  may  escape  liability  if  he  prove  the 

injury  due  to  no  fault  of  his,  the  statute 

**  sSuSS?:*  ^^'  should  be  construed  to  mean  that  such  want 

SiuiSTlftSLi.  of  fault  is  no  defense.    We  conclude  that  the 

following  are  some  of  the  arguments  for  such 
contention : 

1.  The  words  which  declare  presumption  as  to,  and  the 
burden  of  proof  on,  the  absence  of  negligence  on  part  of  the 
employer,  are  addressed  to  cases  that  may  arise  under  Sec- 
tion 41,  Chapter  106,  Acts  of  the  Thirty-fourth  Qeneral 
Assembly.  This  chapter  deals  with  the  duty  of  a  miner  to 
properly  support  the  roof  of  his  work  chamber  and  the 
counter-duty  of  the  employer,  and  has  provision  as  to  visita- 
tion of  the  place  of  work,  and  giving  proper  instructions. 

The  Compensation  Act  deals  with  many  employers  and 
employes  other  than  those  connected  with  mining;  and  the 
provisions  of  its  Section  4  are  limited  to  cases  in  which  the 
employer  rejects  the  Compensation  Act  of  which  Section  4  is  a 
part. 

Said  Chapter  106,  Acts  of  the  Thirty-fourth  Qeneral 
Assembly,  is  not  a  workmen's  compensation  act,  and  has  no 
reference  to  the  subject  of  compensation.  Section  41  there- 
of is,  in  the  rough,  a  regulation  confined  to  the  narrow  sub- 
ject of  the  duties  of  the  mine  foreman  or  pit  boss.  And 
neither  Section  41  nor  all  of  the  chapter  depend  on  the  rejec- 
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tion  of  any  law  by  the  employer.  It  is  unbelievable  that  the 
unmistakable  general  language  found  in  Section  4  of  the 
Workmen's  Compensation  Act — ^that  in  cases  where  the 
employer  has  elected  to  reject  the  provisions  of  an  act  which 
deals  with  actions  between  various  employers  and  employes 
for  personal  injuries,  there  shall  arise  a  presumption  the 
master  was  at  fault,  and  the  burden  be  upon  him  to  rebut 
the  presumption — ^was  intended  to  apply  only  to  said  statute 
of  an  earlier  general  assembly,  to  which,  as  seen,  it  can 
have  no  logical  relation,  and  not  to  apply  to  the  very  act  in 
which  it  is  found  and  which,  as  seen,  gives  full  scope  for  the 
operation  of  the  section. 

2.  It  is  next  urged  that  this  provision  on  presumption 
and  burden  of  proof  refers  to  that  part  of  Section  1  of  the  act 
which  eliminates  as  a  defense  assuming  the  risk  of  the  failure ' 

of  the  employer  to  provide  and  maintain  a 

^'  f5-t^™:'TOn -"  reasonably  safe  place  to  work,  the  risk  of  his 

rtructianT  ^^°"    failure  to  furnish  reasonably  safe  tools  or 

appliances,  and  the  risk  of  his  failure  to  select 
reasonably  competent  fellow  employes. 

Each  of  these  defenses  is  eliminated  by  the  act.  As  will 
presently  be  seen,  the  appellee  also  argues  that  the  provision 
as  to  presumption  and  burden  of  proof  is  mere  surplusage, 
because  the  act  eliminates  assumption  of  risks  which  are  inher- 
ent in,  incidental  to  or  arising  out  of  the  employment.  Mani- 
festly, both  positions  cannot  be  sound.  If  taking  away  the 
defense  of  assuming  the  risks  inherent  to  the  employment 
makes  mere  surplusage  of  provisions  as  to  presumptions  of 
negligence  against  the  master  and  his  burden  of  proving  free- 
dom from  negligence,  then  these  provisions  cannot  be 
accounted  for  with  the  claim  that  they  are  not  idle  because 
they  may  operate  on  defenses  such  as  assuming  the  risk  of 
negligent  fellow  servants.  If  the  elimination  of  one  assump- 
tion of  risk  makes  the  provisions  of  Section  4  waste  words, 
then  the  taking  away  of  another  assumption  of  risk  cannot 

Vol.  176  Ia.— 17 
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give  liie  to  and  account  for  the  presence  of  Section  4.  It  is 
impossible  in  logic  that  words  in  a  statute  have  nothing  to 
operate  upon  because  one  defense  of  assumed  risk  is  elimi- 
nated from  the  statute  in  which  the  words  are  found,  and 
that  at  the  same  time  construing  these  words  to  be  useless 
may  be  avoided  with  the  claim  that  they  apply  to  other 
defenses  of  assumed  risk,  which  the  same  statute  has  also 
eliminated. 

3.  It  is  insisted  that,  by  eliminating  the  defense  that 
the  employe  had  '' assumed  the  risks  inherent  in  or  incidental 
to  or  arising  out  of"  the  employment,  the  act  made  idle  its 

said  other  provisions  as  to  presumptions  and 
e.  ifAvrBSAND       burden  of  proof.     This  is  without  meaning 

sntVANT :  work- 

m^'8  compen-    unlcss  intended  to  assert  that  the  two  are  in 

Mttion  act :  in- 

«SSoyinen?f     ^^^^  scusc  equivalents  that,  when  the  legisla- 
TOo^ofdoc-       ^^j,^    ^Q^    away    the    assumption    of    risks 

inherent  in,  arising  out  of,  or  incidental  to 
the  employment,  it  must  have  intended  to  eliminate  the 
defense  that  the  injury  was  in  no  degree  due  to  act 
or  omission  of  the  employer.  Or,  as  appellee  puts  it, 
when  this  defense  was  eliminated,  ''it  was  equivalent 
to  saying  that  the  employer  shall  not  escape  liability, 
regardless  of  fault/'  (Brief,  58.)  In  other  words,  the  only 
risks  which  arise  out  of,  inhere  in,  or  are  incidental  to,  the 
employments  regulated  by  the  act  are  risks  of  injuries  that 
occur  without  fault  of  the  employer;  therefore,  the  legisla- 
ture took  away  the  defense  of  being  wholly  without  fault. 
Wherefore,  in  turn,  it  is  manifest  that,  no  matter  how  absurd 
it  may  seem,  the  legislature  took  the  trouble  to  make  provisions 
which  make  rules  about  proving  a  thing  which  the  same  act 
took  out  of  existence. 

If  the  elimination  by  Section  1  of  three  specified  assump- 
tions of  risk  which  arise  from  default  of  the  employer  is  to 
mean  that  the  legislature  thus  exhausted  the  entire  field  of 
assuming  the  negligence  of  the  employer,  and  that,  conse- 
quently, the  further  provision  of  the  section  which  takes  away 
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the  defense  of  assuming  risks  'inherent  in  or  incidental  to  or 
arising  out  of"  the  employment  has  nothing  to  operate  upon 
other  than  assumption  of  what  occurs  without  the  fault  of 
the  employer,  then  it  is  difficult  to  understand  why  Division 
B  of  Section  3  should  proceed  on  the  theory  that  Section  1 
has  not  eliminated  all  assuming  of  the  fault  of  the  employer, 
'  in  that  Section  3  provides  consequences  for  a  fault  on  his  part 
not  mentioned  in  Section  1,  and  speaks  of  this  additional  negli- 
gence of  the  master  as  another  '' assumed  risk,"  eliminated 
as  a  defense. 

This  contention  presupposes,  too,  what  is  contrary  to  com- 
mon knowledge,  that  injuries  arising  from  causes  not  inherent 
in,  or  incidental  to  the  employment,  and  not  due  to  the  fault 
of  the  employer,  do  occur. 

B. 

Again,  such  argument  presupposes  that,  whenever  an 
employe  has  been  denied  recovery  on  the  ground  that  his 
injuries  arose  from  assuming  such  inherent  risks,  it  was  so 
universally  a  mere  holding  that  the  master  was  no  contrib- 
utor to  the  injury  as  that  the  legislature  must  have  understood, 
when  it  took  away  the  defense  that  there  was  such  assump- 
tion, that  it  was  eliminating  the  defense  that  the  master  had 
in  no  degree  contributed. 

It  is  true  it  has  been  held  the  servant  may  not  recover 
where  his  injury  is  due  to  inherent  risks  assumed  by  him, 
because  allowing  such  recovery  would  compel  the  master  to 
pay  for  injuries  for  which  he  was  not  to  blame.  In  Ives  v. 
South  Buffalo  B,  Co.  (N.  Y.),  94  N.  E.,  at  433,  right  column, 
the  New  York  Compensation  Act  is  held  to  be  invalid  because 
the  abolition  of  the  defense  of  assumed  inherent  risks  operates 
to  dispense  with  proof  that  the  master  was  negligent.  This 
reasoning  is  sustained  in  3  Labatt  (2d  Ed.),  Sec.  1186a,  p. 
3188;  5  Labatt,  Sec.  1647,  p.  5047;  and  in  Webb's  Pollock 
on  Torts  (Enlarged  American  Edition),  page  196.  But  it  is 
not  sufficient  that  this  is  the  holding  of  some  authorities,  nor 
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sufficient  for  the  purposes  of  the  present  point  if,  as  they  do 
not,  the  greater  number  of  authorities  so  held.  To  make  out  a 
case  for  the  proposition  that  the  legislature  could  have  intended 
nothing  but  taking  away  the  defense  that  the  master  was 
wholly  free  from  fault  when  it  eliminated  the  defense  of 
inherent  risks  assumed,  it  must  be  made  to  appear  that  it  was 
so  universally  understood  that  precluding  a  recovery  for 
injuries  due  to  such  inherent  risks  was  a  method  of  shielding 
the  employer  from  paying  for  ipjuries  due  to  no  fault  of  his, 
as  that  the  legislature  must  have  intended,  by  taking  away  the 
defense  of  assumption,  to  also  take  away  the  alleged  basic 
defense  which  it  is  claimed  the  defense  of  assuming  inherent 
risks  effectuated.  Measured  by  this  standard,  we  find  our- 
selves under  no  compulsion  to  attribute  such  intent  to  the 
framers  of  this  act. 

Here,  as  elsewhere,  many  texts  and  decisions  are  cited 
by  way  of  illustration  and  argument — to  point  out,  for 
instance,  what  the  holdings  on  a  subject  are  in  other  juris- 
dictions, to  show  that  in  those  jurisdictions  a  position  more 
drastic  than  the  one  we  take  is  sustained.  Unless  it  is  said 
here,  in  terms,  that  references  to  such  are  an  approval  or 
adoption  of  them  for  this  jurisdiction,  our  reference  to  or 
analysis  of  them  must  not  be  construed  to  mean  that  these 
shall  be  held  to  rule  similar  controversies  when  presented 
here. 

The  great  preponderance  does  not  place  the  defense  upon 
the  footing  of  a  plea  that  the  master  should  not  pay  for  what 
he  is  not  to  blame  for. 

It  is  held  in  Bria  v.  Westinghouse,  117  N.  Y.  S.  195,  that 
**the  very  doctrine  of  assumption  of  risk  by  a  servant  has 
reference  to  risks  which  exist  by  the  negligence  of  the  master, 
i.  e.,  by  his  failure  to  use  reasonable  care."  Schmitt  v,  Ham- 
ilton Mfg.  Co.,  115  N.  W.  353;  Zentner  v,  Oshkosh  Oaslight 
Co.,  112  N.  W.  449;  Corrigan  v.  West  Div.  S,  8.  Co.  (Wis.), 
113  N.  W.  441;  and  Walaszewski  v.  Schoknecht,  106  N.  W. 
1070,  all  decided  by  the  Supreme  Court  of  Wisconsin,  all 
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involve  a  concession  that  the  defense  of  assumption  of  risk 
inherent  in  a  calling  may  be  invoked  in  cases  where  the  master 
was  guilty  of  some  negligence.  And  it  is  said  in  3  Labatt 
(2d  Ed.),  Sec.  1186a,  pp.  3189,  3190,  that: 

''It  should  be  noted  also  that  statutes  which  in  terms 
abolish  the  doctrine  of  assumption  of  risk  as  a  defense  go 
no  further  than  to  abolish  the  defense  where  the  servant  is 
injured  by  reason  of  the  master's  negligence,  and  do  not 
abolish  assumption  of  risk  where  the  master  has  not  been 
negligent." 

In  Holmes  v,  Maiher,  L.  R.,  10  Ex.,  at  page  267,  it  is 
suggested  that  the  defense  rests  both  upon  the  absence  of  fault 
on  part  of  the  one  whose  act  causes  an  injury,  and  the  inabil- 
ity to  recover  for  that  which  arises  from  taking  ordinary 
risks.  And  other  cases  found  themselves  upon  a  dual  basis, 
i.  e.,  want  of  fault  on  part  of  the  master,  and  denial  of  the 
right  to  recover  for  what  flowft  from  taking  the  ordinary  and 
inherent  risks  of  a  calling.  See  Jenkins  v.  Phoenix  Const. 
Co.,  129  N.  Y.  S.  937;  Southern  B.  Co.  v.  Foster  (Va.),  69  S. 
E.  972.  While  the  Ives  case,  supra,  holds  that  the  elimination 
in  toto  of  this  defense  condemns  the  New  York  act  because  it 
makes  the  master  pay  when  he  is  not  in  fault,  it  clearly  indi- 
cates that  there  exists  an  assumption  of  risks  due  to  the 
master's  negligence,  which  the  legislature  may  abolish  as  a 
defense,  there  being  in  fact  a  New  York  statute  which  does 
entirely  abolish  such  defense.  In  Martin  v.  Des  Moines  Ed. 
L.  Co.,  131  Iowa,  at  page  735,  we  say,  arguendo,  while  speak- 
ing to  the  question  of  pleading  with  reference  to  burden  of 
proof,  and  as  to  what  must  be  aflfirmatively  pleaded,  that  the 
expression  ''risks  naturally  incident  to  or  inherent  in  the 
employment"  excludes  the  idea  of  negligence.  But  in  the 
same  case,  at  page  736,  we  do  recognize  that,  where  one 
remains  in  service  after  he  knows,  or  ought  to  know,  his 
dangers,  and  does  so  without  promise  of  remedy,  this,  also, 
constitutes  an  "assumption" — that  of  assuming  the  master's 
negligence — ^which  bars  recovery. 
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In  Webb's  Pollock  on  Torts  (Enlarged  American  Edi- 
tion), page  195,  it  is  said  it  does  not  follow  that  a  man  is 
negligent  or  imprudent  because  he  chooses  to  encounter  a 
risk  which  he  knows  and  appreciates,  but  if  he  does  voluntarily 
run  the  risk,  he  cannot  complain  afterwards — ^which  is 
another  way  of  saying  that  one  who  goes  into  an  employment 
knows,  or  may  learn,  that  among  its  inherent  risks  are  things 
which  greater  care  on  part  of  the  master  might  prevent,  and 
that,  therefore,  the  defense  of  assumption  of  risk  is  not  wholly 
based  on  the  claim  that  without  such  defense  the  master  would 
be  held  when  in  no  degree  at  fault.  3  Labatt,  Sec.  1288,  page 
3616,  asserts  that  the  older  authorities  construe  the  words 
''assumed  risk'*  to  cover  the  defense  of  contributory  neglect  as 
well  as  that  of  a  contractual  assumption  of  risk,  and  that  this 
is  the  correct  theory. 

Assumption  of  risk,  waiver,  and  contributory  negligence 
have  been  treated  as  interchangeable  in  Alabama — Eureka 
Co,  V.  Boss,  81  Ala.  200 ;  and  so  of  Donahue  v.  Enterprise  B. 
Co.,  32  S.  C.  299  (11  S.  E.  95) ;  and  also  of  Missouri— «ee 

m 

Thorpe  v.  Missouri  Pac.  B.  Co.,  2  S.  W.  3 ;  Alcorn  v.  Chicago 
£  A.  B.  Co,,  18  S.  W.  188 ;  Bender  v.  8t  Louis  &  F.  B.  Co., 
37  S.  W.  132. 

In  Schlemmer  v.  Buffalo,  B.  &  P.  B.  Co.,  205  U.  S,  1,  the 
doctrine  is  put  upon  peculiar  ground — ^in  effect,  that,  when  the 
servant  assumes  the  inherent  risk,  he  may  not  recover,  because 
so  assuming  is  a  species  of  negligence  on  his  part;  that  the 
assumption  in  the  broad  sense  ''obviously  shades  into  neg- 
ligence as  commonly  understood,"  and  that  "the  preliminary 
conduct  of  getting  into  the  dangerous  employment  or  relation 
is  said  to  be  accomplished  by  the  assumption  of  the  risk." 
The  same  case  indicates  strongly  that  there  is  little  substantial 
difference  between  this  assumption  and  contributory  negli- 
gence, and  the  text  of  law  writers,  and  the  reports,  are  full 
of  positive  declarations  that  the  two  are  practically  inter- 
changeable. 

In  Oreef  Bros.  v.  Brown  CKans.),  51  Pac.  926,  assumption 
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of  risks  is  spoken  of  as  being  '^a  species  of  contributory  negli- 
gence." A  long  line  of  decisions  in  Wisconsin,  commencing 
with  Nadau  v.  White  Biver  Lbr.  Co,,  76  Wis.  120,  and  ending 
with  WiUette  v,  Bhinelander  Paper  Co.,  145  Wis.  537,  accept 
the  theory  that  assumption  of  risks  is  ''a  form  of  contributory 
negligence."  In  re  Opinion  of  Justices  (Mass.),  96  N.  E.  308, 
is  not  an  authority  either  way.  It  is  therein  held  to  be  a  Yalid 
statute  which  enacts  that  it  shall  be  no  defense  that  the 
employe  was  negligent.  That  is  not  a  provision  that  the^ 
master  must  pay,  though  wholly  free  from  fault,  but  that  he 
must  do  so  although  the  servant  be  in  fault.  The*  statute,  in 
effect,  takes  away  the  defense  of  contributory  negligence.  It 
is  manifest  that  it  does  not  fix  absolute  liability  on  the  master 
because  both  master  and  servant  may  have  been  negligent. 
It  is  a  defense  with  the  servant's  negligence,  and  not  the  entire 
freedom  of  fault  on  part  of  the  master,  which  the  Massa- 
chusetts statute  deals  with. 

If  assuming  the  risk  amounts  to  contributory  negligence, 
it  cannot  be  that  it  assumes  only  that  for  which  the  master 
is  blameless,  because  there  cannot  be  contributory  negligence 
unless  there  be  negligence  to  contribute  to. 

We  say,  in  Miller  v.  White  Bronze  Mofi.  Co,,  141  Iowa,  at 
712,  that  **of  course,  facts  showing  contributory  negligence 
may  also  prove  assumption  of  risk/'  We  say  in  the  same  case 
that  ''assumption  of  risk  is,  in  effect,  a  waiver  of  defects  and 
dangers,  and  a  consent  on  the  part  of  the  employe  to  assume 
them."  And  that  ''this  consent  is  held  to  take  away  the 
injurious  character  of  defendant's  4ct  and  is  bottomed  on  the 
old  maxim.  Volenti  non  fit  injuria — ^that  to  which  a  party 
assents  is  no  wrong."  Substantially,  this  is  the  holding  of 
Thomas  v,  Quartermaine,  L.  R.,  18  Q.  B.  685,  and  in  Base  v. 
Minneapolis,  St.  P.  &  8.  8,  M.  B.  Co.  (Minn.),  120  N.  W.  360. 

In  Yarmouth  v.  France,  L.  R.,  19  Q.  B.  647,  it  is  said  that, 
before  the  Employer's  Liability  Act,  there  was  this  condition 
in  the  act  of  hiring :  that  if  there  was  a  defect  in  the  premises 
or  machinery  which  was  open  and  palpable,  whether  the 
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servant  actually  knew  it  or  not,  he  accepted  the  employment 
subject  to  the  risk,  and  ''that  is  the  doctrine  which  is  embodied 
in  the  maxim."  In  Mad  Biver  &  L.  E,  B.  Co.  v.  Barber,  5 
O.  St.  541,  it  is  laid  down  that  ''If  the  agent  or  employe 
waived  the  omission  of  duty  on  the  part  of  the  employer  he 
takes  the  risk  upon  himself,  and  if  damaged,  he  must  abide  by 
the  maxim."  In  ScfUemmer's  case,  205  U.  S.  1,  it  is  said  that 
in  this  class  of  cases  the  risk  is  said  to  be  assumed  because  a 
person  who  freely  and  voluntarily  encounters  it  has  only  him- 
self to  thank  if  harm  comes,  and  that  this  holding  is  a  recog- 
nition of  a  general  principle  of  the  law. 

Mr.  Labatt,  in  Vol.  5  of  his  work  (2d  Ed.),  Sec.  1989, 
states  that  the  principle  embodied  in  the  maxim  is  recognized, 
and  will  preclude  recovery  in  circumstances  appropriate  for 
its  application ;  and  the  following  cases  hold  that  the  maxim 
is  to  be  regarded  as  the  embodiment  of  a  comprehensive  prin- 
ciple of  which  the  servant's  contractual  assumption  of  com- 
mon risk  is  one  application :  Gibson  v.  Pacific  B.  Co.,  46  Mo. 
163;  Louisville,  N.  0.  &  T.  B.  Co.  v.  Conroy  (Miss.),  56  Am. 
Rep.  835;  Devitt  v.  Pacific  B.  Co.,  50  Mo.  302;  MundU  v. 
HiU  Mfg.  Co.  (Me.),  30  Atl.  16;  Fitzgerald  v.  Conriecticui  B. 
P.  Co.  (Mass.),  29  N.  E.  464 ;  Creswell  v.  Wamingion  &  N.  B. 
Co.  (Del.),  43  Atl.  629. 

And  in  Choctaw,  0.  &  Q.  B.  Co.  v.  Jones  (Ark.),  92  S.  W. 
244,  it  is  held  that  the  defense  of  assumed  risk  comes  within 
the  principle  expressed  by  the  maxim. 

Some  of  the  cases  put  it  on  the  ground  that  it  is  a  con- 
tract in  the  nature  of  a  waiver  in  advance  of  damages  that 
may  accrue. 

Very  many  cases  hold  that  this  so-called  assumption  of 
risk  inheres  in  the  contract  of  employment.  Martin  v.  Des 
Moines  Ed.  Light  Co.,  131  Iowa  724 ;  Miller  v.  White  Brome 
Monument  Co.,  141  Iowa,  at  712;  8  Thompson's  Commentaries 
on  Law  of  Negligence,  White's  Supplement,  Sec.  4608;  Lovell 
V.  De  Bardelaben  Coal  &  Iron  Co.  (Ala.),  7  So.  756 ;  Faulkner 
V.  Mammoth  Mining  Co.  (Utah),  66  f ac.  799 ;  Smith  v.  Baker, 
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L.  R.  (1891)  A,  C.  325,  355,  per  Lord  Watson;  Thomas  v. 
Quartermaine,  L.  R.  18  Q.  B.  685 ;  Yarmouth's  case,  supra. 

In  St.  Louis  Cordage  Company  v.  Miller,  (C.  C.  A.)  126 
Fed.  495,  the  syllabus  written  by  the  circuit  judge  asserts  that 
it  rests  on  contract;  the  opinion  rests  it  upon  contract,  and 
upon  volenti  non  fit  injuria,  and  in  Qlenmxmt  Lumber  Co.  v. 
*W,  (C.  C.  A.)  126  Fed.  524,  the  same  judge  rests  it  on  the 
*' right  to  contract;"  and  see  Narramore  v.  CleveUmd,  C.  C. 
cfe  St.  L.  B.  Co.,  (C.  C.  A.)  96  Fed.  298,  as  construed  in 
Green  v.  Western  Am.  Co.  (Wash.),  70  Pac,  at  314,  315,  left 
column.  On  the  other  hand,  it  is  held  that  the  doctrine  is  not 
based  on  contract.  Rase  v.  Mvnneapolis,  St,  P.  &  8.  S.  M.  B. 
Co.  (Minn.),  120  N.  W.  360;  Denver  £  B.  O.  B.  Co.  v.  Norgaie, 
(C.  C.  A.)  141  Fed.  247,  253;  Choctaw,  0.  cfc  O.  B.  Co.  v. 
McDade,  24  Sup.  Ct.  Rep.  24 ;  Texas  &  P.  B.  Co.  v.  Archibald, 
18  Sup.  Ct.  Rep.  777;  Central  Vt.  B.  Co.  v.  Bethune,  (C.  C. 
A.)  206  Fed.  868;  Warden  v.  Gore-Meehan  Co.  (Conn.),  78 
Atl.  422. 

We  say,  in  Martin  v.  Chicago,  B.  I.  d  P.  B.  Co.,  118  Iowa, 
at  151,  that  as  to  whether  one  who  undertakes  work  with 
knowledge  that  his  employer  is  ignoring  the  ordinance  and 
continues  at  work  without  complaint,  after  ascertaining  this, 
assumes  the  risk  of  the  danger  incident  to  this  violation,  the 
authorities  are  in  sharp  conflict ;  that  those  holding  that  such 
a  risk  is  never  assumed  go  on  the  theory  that,  as  an  assump- 
tion of  risk  is  based  on  an  implied  contract,  it  would  be 
opposed  to  sound  public  policy  to  prevent  one  to  agree  in 
advance  to  a  violation  of  a  statute  or  city  ordinance;  that 
others  say  assumption  of  risks  is  a  term  of  the  contract  of 
employment  by  which  the  servant  agrees  that  dangers  of 
injury,  obviously  incident  to  the  discharge  of  the  servant's 
duty,  shall  be  at  the  servant's  risk;  that,  on  this  theory,  no 
right  of  action  arises  for  the  servant  at  all,  because,  under  the 
terms  of  the  employment,  the  master  violates  no  legal  duty 
to  the  servant  in  failing  to  protect  him  from  dangers  the  risk 
of  which  he  agreed  expressly  to  assume ;  and  that,  therefore, 


266  HuNTBfi  V.  Coal  Compakt.  [175  Iow& 

the  master  is  not  guilty  of  actionable  negligence  towards  the 
servant. 

Again,  it  is  supported  on  certain  grounds  urged  in  eco- 
nomic theories,  and  at  other  times  is  imputed  because  of  a 
conception  of  justice  and  convenience. 

Now  it  is  clear  to  demonstration  that,  whensoever  it  is  hdd 
that  the  defense  of  assumption  of  risk  is  based  on  the  doctrine 
that  an  injury  is  not  done  to  the  willing,  and  that  to  which 
a  person  assents  is  not  esteemed,  in  law,  an  injury,  or  that  it 
presents  the  defense  of  contributory  negligence,  or  is  held  to 
be  something  other  than  a  claim  that  the  master  is  wholly  free 
from  fault,  the  defense  is  not  rested  upon  the  assertion  that 
the  master  is  free  from  fault,  but  that  the  servant  made  a 
venture  with  his  eyes  open  to  its  possibilities,  and  must  not 
complain  of  what  results  therefrom. 

The  foregoing  all  tends  to  demonstrate  that  the  defense 
of  assumption  of  inherent  risks  has  been  put  upon  so  many 
bases  as  that,  where  the  legislature  expressly  provides  meth- 
ods for  controverting  whether  the  master  was  shown  to  be 
wholly  blameless,  we  should  not  impute  to  it  a  construction 
that  the  defense  of  assuming  risks  inherent  to  an  employment 
is  equivalent  to  a  claim  that  an  injury  was  due  to  no  fault 
of  the  master.  We  should  not  impute  this  construction  unless 
no  other  is  possible.  So  far  from  finding  this  to  be  the  situa- 
tion, we  think  everything  indicates  that  no  such  definition  of 
the  defense  was  in  the  legislative  mind  when  it  enacted  the 
legislation  now  in  hearing. 

C. 

There  is  an  additional  and  thoroughly  well  established 
and  fortified  line  of  reasoning  upon  which  we  must  reach  the 
same  conclusion;  and  that  is,  that  the  courts  should  never 

give   construction   to   a  statute   which   will 

^"  tkSsuS^w:       render  it  unconstitutional,  or  which  may  even 

eta*:  codb^uc^    create  serious  doubts  as  to  constitutionality; 

invalidity:  if  any  Other  construction  be  possible,  within 

avoidADce. 

the  bounds  of  reason.  ..    . 
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It  is  possible  to  claim  that  the  right  to  make  the  master 
absolutely  liable  is  recognized  in  Sextan  v,  Newark  Disi.  Tel. 
Co.  (N.  J.),  86  Atl.  451,  and  City  of  Chicago  v.  Sturges,  32 
Sup.  Ct.  Rep.  92.  For  the  purposes  of  the  argument,  we  may 
concede  that  these  cases  so  hold,  but  the  overwhelming  pre- 
ponderance, in  numbers  at  least,  is  to  the  contrary. 

In  Parro*  v.  Wells-Forgo  Co,,  15  Wall.  (U.  S.)  524,  the 
plaintiff,  who  was  the  common  landlord  of  the  defendants  and 
other  tenants,  sought  to  hold  the  defendants  liable  for  dam- 
ages occasioned  to  the  premises  occupied  by  the  other  tenants 
by  an  explosion  of  nitro-glycerine,  which  had  been  delivered 
for  shipment  to  the  defendants  as  common  carriers.  It 
appeared  that  the  defendants  were  innocent,  ignorant  of  the 
contents  of  the  package  containing  the  dangerous  explosives, 
and  that  they  were  guilty  of  no  negligence  in  receiving  or 
handling  them.  Upon  these  facts,  the  Federal  Supreme  Court 
held  that  it  was  a  case  of  unavoidable  accident,  for  which  no 
one  was  legally  responsible. 

In  Ohio  it  M.  B.  Co.  v.  Lackey,  78  111.  55,  the  ques- 
tion was  whether  the  railroad  company  was  liable  under  a 
statute  which  provided  ''that  every  railroad  company  run- 
ning cars  within  this  state  shall  be  liable  for  all  the  expense  of 
the  coroner  and  his  inquest,  and  the  burial  of  all  persons  who 
may  die  on  the  cars,  or  who  may  be  killed  by  collision  or  other 
accident  occurring  to  such  cars,  or  otherwise."  The  act  was 
held  invalid  because  it  attached  this  liability  in  cases  where 
no  default  or  negligence  of  any  kind  on  part  of  the  railroad 
company  existed. 

To  the  same  effect  are  numerous  cases  arising  under 
statutes  imposing  on  railroad  corporations  absolute  liability 
for  killing  or  injuring  animals  upon  their  right  of  ways  by 
running  over  them,  which  all  hold  such  to  effect  a  depriva- 
tion of  property  without  due  process  of  law.  Jensen  v.  Vmoii 
Pac.  B.  Co.  (Utah),  21  Pac.  994;  Zeigler  v.  South  &  N.  A.  B. 
Co.,  58  Ala.  594;  Birmngham  Min.  B.  Co.  v.  Parsons  (Ala.), 
13  So.  602;  Bielenberg  v.  Montana  U.  B.  Co.  (Mont.),  20  Pae. 
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314;  Schenck  v.  Union  Pac.  R.  Co.  (Wyo.),  40  Pac.  840;  Cot- 
trel  V.  Vndon  Pac,  R.  Co.  (Idaho),  21  Pac.  416. 

And  while  statutes  compelling  fencing  upon  pain  of  addi- 
tional liability  are  valid,  it  is  said  by  Black,  in  his  work  on 
Constitutional  Law  (2d  Ed.),  page  351,  that  even  such  stat- 
utes cannot  go  beyond  imposing  a  penalty  "in  cases  where  the 
fault  lies  at  the  door  of  the  company.  If  the  law  attempts  to 
make  such  companies  liable  for  accidents  which  were  not 
<;aused  by  their  negligence  or  disobedience  of  the  law,  but  by 
the  negligence  of  others,  or  by  uncontrollable  causes,  or  does 
not  give  the  company  opportunity  to  show  these  facts  in  its 
own  defense,  it  is  void."  See  Sieffen  v.  Chicago  A  JV.  W.  R. 
Co.  (Wis.),  50  N.  W.  348;  Lewis  v.  Flint  &  P.  M.R.  Co. 
(Mich.) ,  19  N.  W.  744 ;  Bennett  v.  Ford,  47  Ind.  264 ;  Brown  v. 
CoUins,  53  N.  H.  442;  Oibbs  v.  TaUy  (Calif.),  65  Pac.  970; 
Denver  iSk  R.  0.  R.  Co.  v.  Outcalt  (Colo.),  31  Pac.  177 ;  South 
it  N.  A.  R.  Co.  V.  Morris,  65  Ala.  193 ;  Chicago,  St.  L.  &  N.  0. 
R.  Co.  V.  Moss,  60  Miss.  641;  Birmingha/m  Min.  R.  Co.  v. 
Parsons  (Ala.),  13  So.  602. 

We  have  no  occasion  to  decide,  and  therefore  express  no 
opinion  on,  whether  making  the  master  liable  absolutely  is 
within  the  power  of  the  legislature.  AU  we  do  is  to  point  out 
that,  in  the  light  of  the  cases  to  which  we  have  referred,  it 
was,  at  the  time  when  the  Iowa  legislature  acted,  at  least  a 
matter  for  reasonable  difference  of  opinion  whether  holding 
the  employer  to  respond  when  wholly  free  from  blame  is  a 
valid  exercise  of  legislative  power.  Upon  this  premise,  we 
apply  elementary  rules  of  statute  construction,  to  wit,  that  all 
doubts  shall  be  resolved  in  favor  of  constitutionality  {Button 
Phosphate  Co.  v.  Priest  [Fla.'],  65  So.  282;  Cincinnati,  W.  & 
Z.  R.  Co.  V.  Commissio7iers,  1  0.  St.  at  85),  and  that  it  is  the 
duty  of  the  court  to  give  a  statute  such  construction,  if  pos- 
sible, as  will  not  render  it  unconstitutional.  Santo  v.  State, 
2  Iowa  165,  208 ;  Sta4e  ex  rel.  Weir  v.  County  Judge,  2  Iowa 
280 ;  Duncombe  v.  Prindle,  12  Iowa  1 ;  Iowa  Homestead  Co.  v. 
Wehster  County,  21  Iowa  221. 
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''It  is  elementary  when  the  constitutionality  of  a  statute 
is  assailed  if  the  statute  be  reasonably  susceptible  of  two  inter- 
pretations, by  one  of  which  it  would  be  unconstitutional,  and 
by  the  other  valid,  it  is  our  plain  duty  to  adopt  that  construc- 
tion which  will  save  the  statute  from  reasonable  claim  that  it 
is  unconstitutional."  United  Staies  v.  Delaware  &  H.  Co,, 
213  U.  S.  366 ;  Knights  Templars'  Indemnity  Co.  v.  Jarma/n, 
187  U.  S.  at  205. 

And  in  the  words  of  the  Supreme  Court  of  the  United 
States,  in  Harriman  v,  Interstaie  Com.  Commission,  211  U. 
S.  407: 

''If  we  felt  more  hesitation  than  we  do,  we  still  should 
feel  bound  to  construe  the  statute  not  merely  so  as  to  sustain 
its  constitutionality,  but  so  as  to  avoid  a  succession  of  con- 
stitutional doubts,  so  far  as  candor  permits." 

We  must  assume  that  the  legislature  had  some  knowledge 
of  the  state  of  the  case  law  when  it  acted.  Construing  its  act 
with  desire  to  hold  it  valid,  we  should  further  assume  that  the 
law  makers  took  this  case  law  into  consideration,  and  intended 
to  avoid  the  doubts  arising  upon  such  consideration — intended 
to  enact  what  was  clearly  valid  rather  than  what  seemed  at 
least  of  questionable  validity.  We  therefore  should  and  do 
hold  that,  as  the  defense  of  assuming  inherent  risks  of  employ- 
ment does  not  necessarily  mean  assuming  injury  for  which  the 
employer  is  blameless,  and  no  other  injuries,  and  as  holding 
that  such  assumption  does  mean  such  injuries  would  be  a  con- 
struction which  might  raise  doubts  as  to  the  validity  of  the 
act,  it  is  our  duty,  under  said  rules  of  construction,  to  hold 
that  the  abolition  of  said  defense  of  assumption  did  not  enact 
that  utter  want  of  fault  on  part  of  the  employer  is  no  defense, 
and  so  make  useless  plain  and  apparently  well-considered 
provisions  of  the  same  statute. 

It  will  not  be  out  of  place  to  repeat  here  the  text  in  3 
Labatt  (2d  Ed.),  Sec.  1186a,  pp.  3189,  3190: 

"It  should  be  noted  that  statutes  which  in  terms  abolish 
the  doctrine  of  assumption  of  risk  as  a  defense  go  no  further 
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than  to  abolish  the  defense  where  the  servant  is  injured  by 
reason  of  the  master's  negligence,  and  do  not  abolish  assump- 
tion of  risk  where  the  master  has  not  been  negligent. ' ' 

We  are  abidingly  of  opinion  that  the  act  did  not  abolish 
the  assumption  of  risk  last  referred  to  in  the  quotation. 

III.  In  support  of  the  claim  that  such  absolute  liability 
has  been  created  by  the  act  in  consideration,  three  further 
' '  arguments ' '  are  urged  upon  us :    First, '  *  primitive ' '  German 

law  and  the  common  law  recognize  that  fault 
*'  mNJxiJLw •       of  ^®  master  is  not  essential  to  recovery  from 
eS^^^yfc***      him  by  the  servant ;  that  this  doctrine  is  still 
conBtituUon  r    recognized  in  our  jurisprudence ;  that,  under 
tury  opndi-        respondeat  superior,  a  master  free  from  per- 
sonal fault  must  pay  if  one  of  his  servants  be 
injured  by  the  fault  of  another ;  that,  in  amplification  of  these, 
railroads  have  quite  universally  been  held  absolutely  liable  for 
injury  to  passengers,  for  damage  to  goods  carried,  and  for 
fire  set  by  their  locomotives.    Second,  we  are  told,  with  much 
elaboration,  frequently  fortified  by  quotation  from  **  court 
decisions,"  that  the  establishing  of  absolute  liability  is  just; 
necessary  to  changed  conditions;  beneficial  to  both  employer 
and  employe;  a  means  of  bettering  citizenship;  a  relief  to 
the  courts  and  the  taxpayers  who  maintain  the  courts  and 
litigants;  an  eliminator  of  perjury;  and  by  preventing  the 
loss  of  substantial  rights  through  what  are  deemed  technicali- 
ties, an  agent  for  restoring  lost  confidence  in  the  courts.  Third, 
that  ''an  eighteenth  century  Constitution"  should  be  inter- 
preted by  something  broader  and  more  liberal  than  ''an  eight- 
eenth century  mind,"  should  be  construed  "in  the  light  of 
eighteenth  century  conditions  and  ideals;"  and  that  any  other 
attitude  is  "to  command  the  race  to  halt  its  progress;  to 
stretch  the  state  upon  a  veritable  bed  of  Procrustes." 

The  entire  argument  resolves  itself  into  demonstrating 
that  the  legislature  has  and  has  been  held  to  have  the  power 
to  create  absolute  liability;  that  it  is  necessary  and  salutary 
that  it  should  create  it;  and  that  the  Constitution  should  be 
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read  with  progressive  and  liberal  eyes.  We  may  concede  freely 
that  all  this  should  have  consideration  upon  the  question  of 
what  a  duly  enacted  law  is  intended  to  effect.  But,  it  having 
been  admitted  that  prior  to  the  enactment  of  the  compensation 
law  the  Iowa  employer  was  not  under  this  absolute  liability, 
and  that,  if  there  is  such  liability  now,  it  is  created  by  this 
particular  enactment,  just  how  are  all  these  considerations 
relevant  to  the  inquiry  whether  the  legislature  of  Iowa  has 
exercised  that  or  any  other  power  in  a  particular  statute 
enacted  by  itt  That  being  the  range  of  the  inquiry,  how 
does  the  fact  that  the  legislature  has  the  right  to  make  the 
change  claimed,  if  it  wishes  to,  bear  upon  whether,  by  means 
of  this  particular  statute,  it  has  seen  fit  to  exercise  such 
right  f 

''The  right  of  property  rests,  not  upon  philosophical  or 
scientific  speculations,  nor  upon  the  commendable  impulses  of 
benevolence  or  charity,  nor  yet  upon  the  dictates  of  natural 
justice.    The  right  has  its  foundation  in  the  law." 

That  can  be  made  or  changed  by  the  people,  but  not  hy 
courts. 

''In  a  government  like  ours  theories  of  public  good  or 
necessity  are  often  so  plausible  or  sound  as  to  command 
I>opular  approval,  but  courts  are  not  permitted  to  forget  that 
the  law  is  the  only  chart  by  which  the  ship  of  state  is  to  be 
guided." 

2. 

Not  only  are  these  contentions  irrelevant,  but  some  of 
them  are  open  to  criticism  that  goes  deeper  than  irrelevancy. 

The  rules  for  dealing  with  the  fundamental  law  that  are 
urged  upon  us  present,  in  effect,  an  assertion  that  the  judges 
of  the  present  day  may  repeal  the  Constitution  whenever,  in 
their  opinion,  that  instrument  is  out  of  harmony  with  "the 
light  of  twentieth  century  conditions  and  ideals."  This  is 
akin  to  the  other  theory  that  judges  should  create  law  when- 
ever  convinced  that  it  is  salutary  and  demanded  by  the  people. 
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The  age  of  the  Constitution,  and  the  enlightenment  and  pro- 
gressiveness  of  the  judge  have  not  the  slightest  bearing  upon 
whether  a  legislature  has  or  has  not  made  some  particular 
thing  into  law.  Nor  is  the  Constitution  a  public  enemy  whom 
judges  are  charged  to  disarm  whenever  possible.  It  is  the 
protector  of  the  people,  placed  on  guard  by  them  to  save  the 
rights  of  the  people  against  injury  by  the  people.  To  hold 
that  attack  upon  it  is  for  the  public  good  is  to  commend  the 
soldier  for  tearing  down  the  rampart  which  enables  him  to 
sleep  in  safety.  The  age  of  the  Constitution  may  develop  con- 
ditions which  make  it  desirable  to  amend  it;  until  amended, 
it  is  a  holy  covenant  which  judges  are  not  at  liberty  to  emascu- 
late by  urging  a  species  of  statute  of  limitations.  The  oath  of 
the  judge  to  support  it  has  neither  an  express  nor  implied 
exception  that  the  oath  shall  not  be  binding  after  the  Con- 
stitution has  been  in  existence  for  a  stated  or  any  length  of 
time.  Unless  amended,  it  will  be  the  duty  of  the  judges  who 
serve  a  hundred  years  from  now  to  obey  this  Constitution, 
The  judge  can  give  no  more  irrefragable  evidence  of  his  utter 
unfitness  for  his  high  trust  than  that  he  allows  his  notions 
of  necessity  and  justice,  or  his  responsiveness  to  the  public 
will,  to  influence  him  in  determining  whether  a  law  has  been 
enacted.  And  in  no  conceivable  case  may  the  just  judge  give 
effect  to  legislation  which  clearly  violates  the  fundamental 
law.  None  but  foresworn  judges  will  yield  in  these  to  any 
degree  of  necessity  or  pressure  of  public  opinion,  or  disre- 
gard the  Constitution  because  it  was  created  in  the  eighteenth 
or  nineteenth  century.  Those  who  insist  most  strongly  that 
the  courts  shall  legislate,  or  set  aside  the  Constitution  in  a 
given  way  and  case,  will  be  the  most  clamant  in  condemning 
any  such  action  when  it  interferes  with  law  that  they  favor. 

We  cannot  close  this  subject  with  words  more  apt  than 
those  written  by  Mr.  Justice  Marshall,  in  concurring  with  the 
decision  which  sustains  the  validity  of  the  Wisconsin  Compen- 
sation Act  (Borgnis  v.  Folk,  133  N.  W.  209) : 

''The  remarks  on  the  court's  opinion  which  may  suggest 
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to  some  that  a  different  meaning  is  to  be  read  out  of  the  Con* 
stitntion  now  than  formerly ;  that  it  may  have  meant  one  thing 
when  framed  and  later  another,  and  now  be  held  differently, 
according  to  judicial  interpretation  to  meet  social  necessities 
as  recognized  by  human  instrumentalities  in  the  particular 
environment — probably  was  not  so  intended,  but  I  sense 
danger  of  a  contrary  impression  going  out.  Such  ability  to 
bend  the  fundamental  law  in  the  name  of  judicial  interpre- 
tation,— the  idea  that  an  eighteenth  century  construction  for 
an  eighteenth  century  condition  may  not,  and  at  the  hands 
of  the  court  does  not  have  to,  fit  a  twentieth  century  condi- 
tion,— has  been  advanced  by  some,  but  not  significantly  at 
least  by  any  court.  On  the  contrary,  it  has  met  with  uni- 
versal condemnation.  That  it  is  wrong,  every  man  of 
eminence  that  has  ever  written  upon  the  subject  in  the  past, 
as  well  as  the  very  nature  of  the  case  and  the  very  logic  and 
limitations  of  judicial  interpretation,  bear  witness.  The  fertile 
method  of  dealing  with  the  Constitution  has  been  character- 
ized as  one  which  has  'furnished  a  mode  of  argument  which 
would  on  the  one  hand  leave  the  Constitution  crippled  and 
inanimate,  or  on  the  other  give  it  an  extent  of  elasticity  sub- 
versive of  all  rational  boundaries.'    Story,  Constitution,  389." 

We  concede  freely  that  we  should  apply  anything  that 
is  in  the  Constitution  to  conditions  now  existing,  and  that  it 
was  prophetic  enough  so  that  it  may  apply  to  what  may  not 
have  existed  when  it  was  made.  But  we  deny  that  we  can  put 
things  into  the  Constitution  or  use  it  improperly  because  our 
present  needs  might  be  advantaged  by  so  doing. 

The  court  erred  in  denying  the  defense  that  defendant 
was  wholly  free  from  fault. 

Division  II. 

Having  held  that  the  act  does  not  take  away  the  defense 
that  the  master  was  wholly  free  from  negligence,  and  that, 

Vol.  176  Ia.— 18 
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therefore,  it  cannot  be  violative  of  fundamental  law  because 
of  eliminating  such  defense,  it  is  possible  that,  upon  retrial, 
the  defendant  may  have  a  verdict  upon  such  defense.  In  such 
circumstances,  we  would  ordinarily  decline  to  consider 
whether  other  features  of  the  statute  are  open  to  constitutional 
objections.  But  as  the  reluctance  of  the  courts  to  make 
inquiry  into  the  power  of  the  legislature  to  act  is,  after  all, 
a  mere  rule  of  comity  between  co-ordinate  departments  of  the 
government,  and  as  the  parties  have  fully  argued  all  objections 
to  the  act,  and  have  expressed  a  desire  that  the  entire  contro- 
versy be  passed  upon,  and  say  that  so  to  do  is  desirable  for  the 
good  of  the  public,  and  as,  owing  to  the  full  presentation,  what 
we  shall  say  caftnot  be  treated  as  obiter,  we  have  concluded 
that  we  should  not  here  insist  upon  this  rule  of  comity,  and 
we  proceed  to  entertain  the  entire  submission. 

I.  There  are  some  matters  presented  which  should  not 
be  allowed  to  clog  the  disposition  of  what  is  truly  here  for 
decision. 

Both  parties  fully  present  the  questions  of  substance 
whether  the  act  is  constitutional,  and  of  how  some  vital  parts 
of  it  should  be  interpreted.    Both  treat  the  appeal  as  a  test 

of  this  law.    In  such  circumstances,  we  must 

••  lij^^iil^Sin.    decline  to  pass  upon  assignments  such  as  that 

ror*;^'i£i-        plaintiff    should    not    have    had    judgment 

to^^ect'oli^-    because  the  petition  fails  to  show  that  he 

gave  a  required  notice,  or  show  that  he 
rejected  the  law;  and  because  he  does  not  plead  that  he  was 
not  intoxicated  when  injured.  No  possible  ruling  upon  these 
would  accomplish,  or  aid  in  accomplishing,  the  confessed 
object  of  the  appeal. 

It  is  the  tendency  of  arguments  asserting  that  legislation 
is  violative  of  constitutions  to  be  hypercritical,  and  the  one  at 
bar  is  not  exceptional  in  this  regard.  In  this,  an  appeal  by 
an  employer,  it  is  urged  that  the  right  of  rejection  by  the 
employe  is  unduly  clogged ;  first,  because  of  the  requirements 
concerning  the  form  and  verification  of  the  notice ;  and  second. 
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because  the  sufficiency  of  these  is  to  be  passed  on  by  the  com- 
missioner and  the  act  is  challenged  because  Section  3  author- 
izes the  commissioner  to  return  a  rejection  by  the  employe  if 
it  fails  to  comply  in  form  or  verification  with  the  requirements 
of  the  act,  it  being  urged  that  this  is  power  to  construe  con- 
tracts against  their  terms.  And  there  is  a  contention  that  the 
act  is  void  because  it  interferes  with  the  exclusive  jurisdiction 
of  the  Federal  courts  of  actions  for  injuries  of  employes  of 
railroads,  in  that  injuries  to  such  employes  are  not  excepted 
in  the  act.  Sec.  22  of  the  act  guards  against  this  very  inter- 
ference with  Federal  law.  But,  in  any  view,  the  alleged  inter- 
ference does  not  concern  appellant. 

If  there  is  any  sphere  within  which  a  statute  may  validly 
operate,  it  should,  within  that  sphere,  be  made  effective  in 
appropriate  proceedings  taken  for  that  purpose. .  While  the 

application  of  the  statute  in  a  particular  case 

^®-  I22J2!??TH";.r .     may  violate  organic  law,  it  may  not  be  uncon- 

SS*:^?"®"*     stitutional  as   framed  when   limited  to   its 

rj)wedablec     proper  application.    Duit<m  v.  Priest  (FIsl,), 

65  So.  282.  The  employer  cannot  be  heard  to 
urge  a  grievance  of  the  employe  in  attacking  a  compensation 
act.  Jeffrey  Mfg.  Co.  v,  Blagg,  35  Sup.  Ct.  Rep.  167 ;  Jensen 
V,  Sotahem  Pac,  B.  Co.  (N.  Y.),  109  N.  E.  600. 

As  is  said  in  Dtdton's  case  (Fla.)  65  So.  282,  attacks  upon 
the  constitutionality  of  a  statute  will  not  be  sustained  on  the 
ground  that  it  may  be  so  construed  as  to  invade  private  rights 
secured  by  the  Constitution,  and  that  he  who  makes  the  attack 
must  show  that,  in  the  case  he  presents,  the  effect  of  applying 
the  statute  is  to  deprive  him  of  a  constitutional  right. 

2. 

Workmen's  acts  and  the  like  may  validly  interfere  with 
existing  contracts,  if  it  be  done  by  a  proper  exercise  of  the 
police  power.  See  Chicago,  B.  &  Q.  R.  Co.  v.  McOuire,  219 
U.  S.  549 ;  Philadelphia,  B.  &  W.  B.  Co.  v.  Schubert,  32  Sup. 
Ct.  Rep.  589;  8ext(m  v,  Newark  Dist  Tel  Co.  (N.  J.),  86 
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Atl.  451;  State  ex  rel.  Pratt  v.  City  of  Seattle  (Wash.),  132 
Pac.  45;  State  ex  rel.  Yaple  v.  Creamer  (Ohio),  97  N.  B.  602, 
But  this  is  for  consideration  later.  And  if  acceptance  of  the 
act  is  elective,  then,  as  will  be  seen  later,  the  statute  cannot 
work  an  impairment.  Whenever  liberty  is  left  on  whether  to 
contract  at  all  (which  liberty  is  assumed  for  present  pur* 
poses),  then  a  new  contract  or  a  change  in  contract,  made  by 
contract,  cannot  be  objected  to  as  an  invalid  impairment. 
Of  course,  parties  sui  juris  and  at  liberty  can  make  new  con- 
tracts that  modify  or  obviate  existing  ones  without  running 
counter  to  any  constitutional  inhibition. 

It  suffices,  for  present  discussion,  that  the  statute  at  bar 
has  not  a  suggestion  that  existing  contracts  are  within  its 
contemplation.     On  the  contrary,  it  provides  expressly  that 

existing  conditions  are  not  to  be  affected. 

"•  SSSSS^w:     Section  51  is,  that  Part  1  of  the  act  shall  take 

et^l  {hTOrized  effect  from  and  after  July  1,  1914,  and  Parts 

iminnentbf  "   2  and  3  from  and  after  July  4,  1913;  that  if 

contract. 

either  serves  notice  to  reject  not  less  than  30 
days  before  July  1, 1914,  when  Part  1  takes  effect,  such  notice 
shall  have  the  same  force  and  effect  as  though  Part  1  had 
taken  effect  July  4,  1913.  Chapter  148  of  the  Acts  of  the 
Thirty-fifth  General  Assembly,  however,  enacts  that  the  com- 
pensation act  shall  not  apply  to  injuries  sustained  which  occur 
prior  to  the  times  when  the  compensation  act  takes  effect  in 
all  its  parts,  and  that  the  law  and  procedure  in  force  at  the 
time  such  injury  occurs,  if  before  such  act  takes  effect  in  all 
its  parts,  shall  be  the  same  as  though  such  act  had  not  been 
enacted,  whether  the  action  is  brought  before  or  after  the  act 
takes  effect  in  all  of  its  parts.  But  by  some  process  of  reason- 
ing, not  clear  to  us,  the  conclusion  is  reached  by  appellant  that 
the  statute  in  some  way  does  impair  the  obligation  of  existing 
contracts.  It  may  be  conceded,  for  present  purposes,  that,  by 
possibility,  conditions  might  arise  in  the  application  of  the 
statute  which  would  present  the  question  whether  it  does 
impair  an  existing  contract.    It  will  be  time  enough  to  pass 
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upon  the  validity  of  the  act  as  affected  by  such  potential  case 
when  such  case  arises ;  and  it  is  not  amiss  to  say  at  this  time 
that  the  courts  will  labor  diligently  to  avoid  a  construction 
which  imputes  to  a  statute  the  impairment  of  existing  obliga- 
tionSy  and  will  hold  that  that  is  not  the  true  interpretation, 
if  any  other  is  in  reason  attainable.  Lewis'  Sutherland's 
Statutory  Construction,  Sec.  335,  and  cases  cited.  And  as  said 
in  Dutton's  case,  supra,  we  should  not  nullify  a  law  merely 
because  it  is  possible  to  construe  invalidity  into  it,  nor  until 
complaint  is  made  by  one  who  is  being  injured  by  what  he  com- 
plains of. 

There  is  no  limit  to  the  injection  of  academic  discussions 
into  an  arraignment  of  a  statute,  if  once  the  field  of  possi- 
bilities merely  be  entered.  But  the  fundamental  and  justified 
reluctance  of  the  judiciary  to  sit  in  judgment  upon  the  acts  of 
its  co-ordinate  readily  accounts  for  it  that  it  is  the  well- 
settled  rule  to  indulge  in  no  such  interference  by  theoriz- 
ing upon  strained  contingencies.  In  the  language  of  Railway 
V.  Commissioners,  1  0.  St.,  at  84,  approving  City  of  Lexing- 
ton V.  McQuillan's  Heirs,  9  Dana  (Ky.)  513: 

''We  should  be  justly  chargeable  with  wandering  from 
the  appropriate  sphere  of  the  judicial  department,  were  we,  by 
subtle  elaboration  of  abstract  principles  and  metaphysical 
doubts  and  diflSculties,  to  endeavor  to  show  that  such  a  power 
may  be  questionable,  and  on  such  unstable  and  injudicial 
ground  to  defy  and  overrule  the  public  will,  as  clearly 
announced  by  the  legislative  organ." 

In  Noble  State  Bank  v.  HaskeU,  31  Sup.  Ct.  Bep.  186, 
the  court  said : 

"In  answering  that  question  we  must  be  cautious  about 
pressing  the  broad  words  of  the  14th  Amendment  to  a  drily 
logical  extreme.  Many  laws  which  it  would  be  vain  to  ask 
the  court  to  overthrow  could  be  shown,  easily  enough,  to  trans- 
gress a  scholastic  interpretation  of  one  or  another  of  the  great 
guaranties  in  the  Bill  of  Bights.  They  more  or  less  limit  the 
liberty  of  the  individual,  or  they  diminish  property  to  a  cer- 
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tain  extent.  We  have  few  scientifically  certain  criteria  of 
legislation,  and  as  it  often  is  difficult  to  mark  the  line  where 
what  is  called  the  police  power  of  the  states  is  limited  by  the 
Constitution  of  the  United  States,  judges  should  be  slow  to 
read  into  the  latter  a  nolumits  mviare  as  against  the  lawmak- 
ing power.'' 

Again,  in  the  same  case,  the  court  was  asked  whether 
the  state  could  require  all  corporations  or  all  grocers  to  help 
guarantee  each  other's  solvency,  and  where  the  line  was  to 
drawn,  and  the  answer  was:  **The  last  is  a  futile  question 
and  we  will  answer  the  others  when  they  arise." 

We  should  consider  practical  experience  as  well  as  theory 
in  deciding  whether  a  given  plan  in  fact  constitutes  a  taking 
of  property,  or  something  else  that  is  in  violation  of  the  Con- 
stitution. 

Division  III. 

The  constitutionality  of  the  act  is  challenged,  speaking 
in  general  terms,  because  : 

1.  It  interferes  with  the  right  to  contract,  generally, 
and,  specifically,  by  fixing  a  scale  of  compensation  to  be  made 
by  the  employer  to  the  injured  employe. 

2.  It  makes  arbitrary  discriminations  by  means  of 
improper  classifications,  and  is,  so,  improper  class  law. 

3.  It  improperly  delegates  judicial  power  and  substi- 
tutes a  hearing  and  determination  which  is  not  due  process 
of  law  for  the  right  to  have  due  hearing  in  a  proper  court. 

4.  It  misuses  the  taxing  power  in  providing  a  system  by 
which  the  employer  takes  out  insurance  to  assure  payment  of 
compensation  to  his  employe. 

5.  On  the  whole,  it  denies  due  process  of  law;  deprives 
the  defendant  of  property  without  due  process,  and  abridges 
the  privileges  and  immunities  of  the  defendant  as  a  citizen 
of  the  United  States. 

I.  Section  8  prohibits  any  contract,  rule,  regulation  or 
device  whatsoever  that  shall  operate  to  relieve  the  employer, 
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in  whole  or  in  part,  from  any  liability  created  by  the  act, 

except  as  the  act  provides.    Section  18  is  that 
12.  Jj^^'Jlaw:     ©very  device  by  which  the  employe  is  to  pay 
tract  r^nv'^-     <^  insurance  premium  against  the  oompensa- 
tn^tf work-     tion  provided  in  the  act  is  null  and  void,  and 
Sauon^T*^^'  no  wages  may  be  withheld  to  pay  such  pre- 
mium, under  penalty  by  fine ;  and  the  employe 
shall  have  no  power  to  waive  any  provisions  of  the  act  if 
thereby  is  lessened  the  statute  compensation.     And  Section 
13  provides  that  the  amount  of  compensation  fixed  by  the 
statute  may  not  be  reduced  by  contribution  from  employes. 

In  essence,  these  are  guards  against  contracts  to  reduce 
liability  for  negligence,  and,  so  far  from  being  an  invasion 
of  the  right  to  contract,  are  precautions  against  allowing  the 
employer  to  first  accept  the  act  and  then  avoid  its  provisions 
by  subterfuge.  It  is  no  interference  with  the  right  to  make 
agreement  that  the  legislature  enacts  what  it  thinks  will  pre- 
vent the  breach  of  an  agreement  entered  into.  What  is  taken 
away  is  not  the  right  to  bargain,  but  the  right,  by  deviousness, 
to  break  the  bargain  made. 

Aside  from  that  the  right  to  make  contracts  is  not 
infringed  by  statutes  aimed  to  insure  compliance  with  con- 
tracts entered  into,  it  should  not  be  claimed  at  this  late  date 
that  the  legislature  has  no  power  to  prevent  contracts  between 
master  and  servant  which  fix  a  low  price  for,  and  so  stimu- 
late, the  killing  and  maiming  of  men — contracts  which  the 
employe  may  feel  compelled  to  make  to  obtain  or  retain 
employment. 

Section  2071  of  the  Code,  as  amended  by  Chapter  49,  Acts 
of  the  Twenty-seventh  General  Assembly,  and  Chapter  124, 
Acts  of  the  Thirty-third  General  Assembly,  which  is  not  ques- 
tioned, expressly  provides  as  to  employes  of  railroads,  **No 
contract  which  restricts  such  liability  shall  be  legal  or  bind- 
ing." This  phase  of  thje  statute  has  had  the  approval  of  this 
court  and  of  the  Supreme  Court  of  the  United  States.  In  the 
McOuire  case,  which  was  sustained  by  the  Supreme  Court  of 
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the  United  States  (219  U.  S.  549) ,  it  is  held  not  to  be  an  inhib- 
ited impairment  of  contract  or  infringement  of  the  right  to 
contrapty  to  enact  that  the  acceptance  of  the  benefits  in  a  relief 
department  shall  not  operate  as  a  release  and  satisfaction  of 
all  claims  against  the  employing  railroad  company.  In  the 
Opinian  of  the  Justicei  (Mass.),  96  N.  E.  308,  it  is  ruled  that 
the  legislature  can  say  that  no  agreement  by  an  employe  to 
waive  his  rights  to  compensation  under  the  Workmen's  Com- 
pensation Bill  shall  be  valid.  The  Supreme  Court  of  the 
United  States  has  held  that  Congress  may,  with  reference  to 
the  Employers'  Liability  Act  of  April  22,  1908,  declare,  val- 
idly, that  any  contract,  rule,  regulation  or  device,  the  pur- 
pose or  intent  of  which  is  to  enable  the  carrier  to  exempt 
itself  from  the  liability  therein  created,  shall  be  void.  See 
Mondau  v.  New  York,  N.  H.  &  H.  R.  R.  Co.,  32  Sup.  Ct  Eep. 
169.  That  is  the  holding  of  State  v,  Clamen  (Wash.),  117 
Pac.  1101,  and  of  Philadelphia,  B.  dc  W.  R.  Co.  v.  Schubert, 
32  Sup.  Ct.  Hep.  589.  Railway  v.  Schvhert,  supra,  and  Sauh 
yer  v.  El  Paso  &  N.  E.  R.  Co.  (Tex.),  108  S.  W.  718,  so  hold 
as  to  statutes  which  declare  that  acceptance  of  benefits  under 
a  contract  of  membership  in  a  railway  relief  department,  and 
such  contract  of  membership,  shall  not  operate  as  a  bar  to 
the  recovery  of  damages  for  the  injury  or  death  of  an 
employe,  and  that  any  agreement  to  that  effect  is  void. 

2. 

r 

Section  3  provides  that  if,  by  or  on  behalf  of  the 
employer,  any  request,  suggestion  or  demand  be  made  that  an 
employe  or  one  seeking  employment  shall  exercise  his  right 
to  reject  the  act,  there  shall  arise  a  conclusive  presumption 
that  the  employe  or  applicant  was  unduly  influenced  to 
exercise  this  right;  that  the  rejection  made  under  such  cir- 
cumstances shall  be  conclusively  presumed  to  have  been  pro- 
cured through  fraud,  and  be  null  and  void. 

Section  19  is  that  any  contract  or  agreement  made  by  any 
employer,  or  anyone  acting  for  him,  with  any  employe  or  other 
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beneficiary,  as  to  any  claim  under  the  provisions  of  the  act, 
within  twelve  days  after  injury,  shall  be  presnnied  to  be 
fraudulent. 

Both  these  are  charged  to  interfere  with  the  freedom  of 
contract.  The  first,  which  makes  fraudulent  rejection  by  the 
servant,  if  infiuence  has  been  brought  to  bear  by  the  employer, 
is  nothing  more  or  less  than  an  exercise  of  the  right  of  public 
self-defense.  Assuming  that  there  can  be  a  valid  compen- 
sation act,  certainly  the  legislature  may  make  provision 
against  having  the  legislative  intent  as  to  such  act  thwarted. 
To  put  the  ban  upon  such  infiuences  interferes  with  no  right 
of  contract,  but  simply  heads  off  one  method  of  evading  or 
crippling  the  act.  One  underlying  purpose  of  the  statute  is 
to  promote  acceptance  by  the  employe.  No  valid  right  is 
infringed  by  making  taboo  the  employment  of  methods  that 
might  press  the  employe  to  reject.  The  legislative  policy  with 
us  is  to  discourage  the  sale  of  intoxicating  liquors,  and  we 
have  a  statute,  the  validity  of  which  has  not  seriously  been 
questioned,  that  if  one  obtain  the  sale  of  liquor  to  him,  in  vio- 
lation of  law,  and  pay  therefor,  he  may  recover  back  the  pay- 
ment; if  he  has  not  paid,  he  may  defeat  the  seller's  suit  for 
payment.  No  one  thinks  these  infringe  the  right  to  contract; 
they  are  proper  devices  against  interference  with  the  policy 
of  the  law. 

In  view  of  the  provision  that  all  agreements  to  lessen 
the  statute  liability  are  wholly  void,  the  provision  concerning 
the  presumption  as  to  agreements  made  within  twelve  days 
after  injury  is  of  doubtful  need  or  use.  If  such  agreement 
made  within  the  twelve  days  is  not  for  less  than  the  statute 
compensation,  the  act  does  not  condemn  it.  If  it  is  for  less, 
said  other  provisions  make  it  absolutely  void,  rather  than  pre- 
sumptively fraudulent.  But  be  that  as  it  may,  it  again  is  an 
exercise  of  proper  legislative  policy  to  guard  against  the 
chance  of  obtaining  contracts  unfair  to  the  employe,  at  a  time 
when  the  legislature  may  well  assume  that  his  physical  dis- 
tress and  possible  financial  condition  make  him  unusually 
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amenable  to  pressure  directed  to  a  waiver  of  his  just  rights. 
It  is  merely  an  attempt  to  prevent  fraud  in  dealing  with  the 
servant  at  a  time  when,  in  all  probability,  he  is  still  undergoing 
so  much  suffering  as  that  he  may  readily  be  taken  advantage 
of.  And,  surely,  if  any  and  all  contracts  for  less  than  statute 
indemnity  may  validly  be  declared  void  in  toto,  there  can  be  no 
serious  claim  made  against  the  validity  of  one  which  does 
not  of  itself  invalidate  the  contract  (which  it  might  lawfully 
do),  but  merely  changes  the  burden  of  proof  as  to  the  validity 
of  such  contracts. 

To  now,  we  have  dealt  with  the  question  now  in  review  as 
though  there  were  no  power  in  the  legislative  branch  to  inter- 
fere with  the  making  of  a  contract,  unless  its  making  is  in 
some  clear  sense  a  defeat  of  legislative  policy,  exercised  in 
forbidding  just  such  contract.  Whatever  of  this  aspect  the 
discussion  has  so  far  worn  is  due  to  an  assumption  for  the 
sake  of  argument. 

There  is  power  in  the  legislature  to  abridge  the  right  of 
contract  in  the  exercise  of  what  may  be  termed  the  general 
power  of  community  self-defense — ^the  police  power — a  power 
already  herein  adverted  to. 

o 

18.   CONBTITU-  "• 

police  power:  While  the  right  to  contract  is  a  property 

riglit  to  con~ 

tract:  Umita-  right,  like  all  Other  property  rights  it  is  "sub- 
servient to  the  public  welfare,*'  and  may  be 
taken  by  the  state  in  a  well-directed  effort  to  promote  the 
public  welfare  by  the  exercise  of  the  police  power.  Borgnis 
V.  Folk  (Wis.),  133  N.  W.  209.  It  all  flows  from  the  old 
announcement  made  by  Blackstone,  that,  when  men  enter  into 
society,  as  a  compensation  for  the  protection  which  society 
gives  to  them,  they  must  yield  up  some  of  their  natural  rights. 
''The  14th  Amendment,  however,  does  not  guarantee  the 
citizen  the  right  to  make  within  his  state,  either  directly  or 
indirectly,  a  contract  the  making  whereof  is  constitutionally 
forbidden  by  the  state. ' '    Hooper  v.  California,  155  U.  S.  648. 
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The  right  is  "subject  to  certain  limitations  which  the  state 
may  lawfully  impose  in  the  exercise  of  its  pdice  power." 
Holden  v.  Hardy,  169  U.  S.  366.  The  liberty  of  contract  is 
''subject  to  the  restraints  demanded  by  the  safety  and  welfare 
of  the  state."  St.  L(yms,  I.  M.  dk  St.  P.  B.  Co.  v.  Paul,  173 
U.  S.  404.  To  like  effect  is  Staie  v.  Buchanaai,  29  Wash.  602. 
''It  is  within  the  undoubted  power  of  government  to  restrain 
some  individuals  from  all  contracts,  as  well  as  all  individuals 
from  some  contracts."  Frisbie  v.  United  States,  157  U.  S.  160. 
No  contract  may  limit  the  exercise  of  the  police  power  to  the 
prejudice  of  the  general  welfare.  BtUchers'  Union  Co.  v. 
Crescent  City  Co.,  4  Sup.  Ct.  Rep.  652. 

The  following  acts  have  been  sustained,  against  objection 
that  they  impinge  upon  the  protection  of  cortracts  and  of  the 
right  to  contract  afforded  by  the  Constitution  of  the  United 
States :  A  statute  fixing  minimum  charges  for  the  storage  of 
grain  and  prohibiting  contracts  for  larger  ones  {Munn  v.  Illi- 
nois, 94  U.  S.  113) ;  prohibiting  attorneys  from  contracting 
for  a  larger  fee  than  $10  for  prosecuting  pension  claims  has 
been  held  to  be  a  valid  exercise  of  the  police  power  {Frisbie  v. 
United  States,  157  U.  S.  160) ;  so  of  a  statute  making  it  unlaw- 
ful for  employes  to  work  in  laundries  between  the  hours  of  ten 
P.  M.  and  six  A.  M.  {Soon  Ring  v.  Crawley,  113  U.  S.  703) ; 
an  act  making  it  unlawful  for  any  contractor  engaged  upon 
a  work  of  public  improvement  to  require  or  permit  any 
employe  to  work  more  than  eight  hours  per  day  {Atkin  v, 
Staie  of  Kamas,  24  Sup.  Ct.  Bep.  124) ;  a  statute  which  for- 
bids a  railway  employe  to  contract  to  assume  the  risk  of 
hazardous  employment  or  unsafe  place  to  work  {KUpairick 
V.  Grand  Trunk  B.  Co.  [Vt.],  52  Atl.  531) ;  or  contract  exclud- 
ing defense  of  other  assumptions  of  risk  {Missouri,  K.  &  T. 
B.  Co.  V.  BaiUy  [Tex.],  115  S.  W.  601;  El  Paso  &  8.  W.  B. 
Co.  V.  Alexa/nder  [Tex.],  117  S.  W.  927) ;  preventing  miners 
employed  at  quantity  rates  from  contracting  for  wages  upon 
the  basis  of  screened  coal,  instead  of  the  weight  of  the  coal 
as  originally  produced  in  the  mine   {McLean  v.  State  of 
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Arkansas,  29  Sup.  Ct.  Rep.  206) ;  an  act  of  Congpreas  making 
it  a  misdemeanor  for  a  ship  master  to  pay  any  part  of  wages 
in  advance  (Patterson  v.  Bark  Eudora,  190  U.  S.  169) ;  and 
an  act  requiring  the  redemption  in  cash  of  store  orders  or  other 
evidence  of  indebtedness  issued  by  employers  in  payment  of 
wages  to  employes  (KnoxviUe  Iron  Co.  v.  Harbison,  183  U. 
S.  13).  In  McGuire  v.  Chicago,  B.  &  Q.  B.  Co.,  131  Iowa  340, 
(219  U.  S.  549),  the  police  power  sustained  a  prohibition 
against  reducing  liability  by  means  of  contractual  contribution 
by  the  employe  to  a  mutual  relief  association.  Statutes  regu- 
lating common  carriers,  pawnbrokers,  auctioneers,  the  inspec- 
tion and  sale  of  food,  providing  for  mechanics'  liens,  fixing  the 
age  at  which  persons  shall  be  deemed  competent  to  contract, 
prescribing  the  form  of  promissory  notes  for  a  patent  right, 
and  the  like,  limit  the  natural  liberty  of  contract,  but  are  uni- 
versally recognized  to  be  safely  within  the  police  power. 

In  Carter  v.  Craig  (N.  H.),  90  Atl.  598,  there  is  sustained 
an  act  imposing  a  tax  on  property  passing  by  deed,  grant, 
sale  or  gift  made  to  take  effect  in  possession  or  enjoyment 
after  the  death  of  the  grantor,  with  purpose  to  prevent  the  use 
of  such  conveyances  to  avoid  the  payment  of  taxes  on  prop- 
erty passing  by  will,  against  objection  that  it  is  a  limitation  on 
the  freedom  of  contract  secured  by  the  bill  of  rights. 

In  Cunningham  v.  Northwestern  Imp.  Co.  (Mont.),  119 
Pac.  554,  there  is  sustained  the  right  of  the  legislature  to  pass 
laws  regulating  an  extra  hazardous  business,  such  as  coal 
mining,  and  to  provide  for  benefits  in  case  of  injury  or  death, 
and  this  is  put  upon  the  ground  that  it  involves  an  intention 
to  reduce  economic  waste,  to  obviate  breaches  and  dissensions 
between  employers  and  employes,  raises  the  standard  of  citi- 
zenship, lowers  the  general  burdens  of  taxation  thereby,  pro- 
motes peace^  order  and  morals,  and,  ultimately,  that  such  an 
act  is  a  proper  exercise  of  the  police  power.  Under  Oiozza  v. 
Tieman,  148  U.  S.  at  662,  this  reasoning  upholds  all  enacts 
ments  which  promote  the  health,  morals  and  education  of  the 
citizen,  and  good  order.    In  Crowley  v.  Christensen,  137  U.  S. 
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86y  the  police  power  is  said  to  authorize  the  regulation  of  the 
pursuit  ''of  any  lawful  trade  or  business,"  and  that  these 
regulations  may  be  ''almost  infinite,  varying  with  the  nature 
of  the  business."  In  McGuire  v.  Chicago,  B.  &  Q.  R,  Co.,  131 
Iowa,  at  360,  this  court,  speaking  through  Weaver,  Judge, 
declares  that  "the  relations  between  employer  and  employe 
are  and  always  have  been  recognized  as  proper  subjects  of 
police  regulation."  In  Barbier  v.  Connolly,  113  U.  S.  27,  the 
police  power  is  held  to  sustain  legislation  which  tends  to 
increase  the  industries  of  the  state,  develop  its  resources  and 
add  to  its  wealth  and  prosperity.  Kentucky  SitUe  Journal  Co, 
V.  Workmen's  Comp.  Bd.  (Ky.),  170  S.  W.  1166,  holds  that 
the  right  to  regulate  the  management  of  industries  is  within 
the  police  power,  and  that  workmen's  compensation  acts  are, 
in  so  far  as  they  provide  for  employers'  paying  into  the  com- 
pensation fund  provided  for,  though  they  deprive  injured 
employes  of  a  jury  trial.  Judge  Brewer,  in  Kansas  Pac.  B.  Co. 
V.  Mower,  16  Eans.  573,  said  that  this  power  is  one  "whose 
necessity  and  uses  grow  with  the  increasing  complexities  of 
our  civilization  and  the  increasing  diversities  in  the  industries 
and  modes  of  life."  It  extends  "to  the  protection  of  the 
lives,  limbs,  health,  comfort  and  quiet  of  all  persons."  Thorpe 
V.  Bidland  dc  B.  B.  Co.,  27  Vt.  140,  149;  Ba/ilroad  Co.  v. 
Husen,  95  U.  S.  465.  It  has  been  expressly  held  that  such  acts 
as  the  one  under  consideration  are  sustained  by  the  police 
power.  State  v.  Clausen  (Wash.),  117  Pac.  1101;  StoU  v. 
Pacific  Coast  Co.,  205  Fed,  169 ;  Jensen  v.  Southern  Pac.  R. 
Co.  (N.  Y.),  109  N.  E,  600. 

It  may  not  be  doubted  that  the  exercise  of  the  power  must 
not  be  a  mere  pretense,  and  that  its  exercise  is  sanctioned 
only  for  uses  properly  within  the  scope  of  and  the  necessity  for 
exercising  the  power — and  that  is  all  that  may  be  claimed  for 
the  authorities  that  deal  with  the  point,  such  as  Cooley,  Con- 
stitutional Limitations,  Chapter  7;  Winter  v.  Jones,  10  Qa. 
190  (54  Am.  Dec.  379) ;  Railway  v.  Milwaukee,  97  Wis.,  at 
422 ;  Lawion  v.  Steele,  152  U.  S.,  at  137 ;  Tick  Wo  v.  Hopkins, 
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118  U.  S.  356 ;  Henderson  v.  Mayor,  92  U.  S.  259 ;  Soon  Hing 
V.  Crowley,  5  Sup.  Ct.  Bep.  731,  and  State  v.  DaUon  (B.  I.), 
46  AtL  234. 

It  will  be  found  that  in  the  foregoing  cases  there  were 
present  laws  or  ordinances  which  were  clearly  a  mere  attempt 
to  accomplish,  in  the  guise  of  exercise  of  the  police  power, 
objects  that  were  not  a  legitimate  exercise  of  that  power,  or 
that  the  discussion  proceeds  upon  what  should  be  done  when 
acts  of  the  assembly  or  ordinances  are  of  that  character.  None 
of  this  proves  that  ''the  entire  chapter  is  unconstitutional  and 
void  (inter  alia)  because  of  being  a  false  pretense  merely." 
That  a  duly  enacted  statute  is  a  mere  colorable  use  of  the 
police  power  is  surely  not  to  be  presumed.  On  the  contrary^ 
courts  will  presume  that  such  act  is  a  legitimate  exercise  of 
legislative  power,  and  not  an  attempt  to  evade  the  Constitu- 
tion. HatUy  V.  Sims  (Ind.),  94  N.  E.  401.  The  courts  do  not 
and  should  not  readily  find  that  the  legislature  entertained 
such  purpose.  In  the  case  of  McLean  v.  Arkansas,  211  U.  S. 
539,  547,  it  is  held  that  a  statute  should  not  be  set  aside  by 
the  judiciary  unless  it  ''is  unmistakably  and  palpably  in 
excess  of  legislative  powers. ''    It  is  said : 

"The  mere  fact  that  a  court  may  differ  with  the  legisla- 
ture in  its  views  of  public  policy,  or  that  judges  may  hold 
views  inconsistent  with  the  propriety  of  the  legislation  in 
question,  affords  no  ground  for  judicial  interference  .  .  . 
and  it  is  not  to  be  set  aside  because  the  judiciary  may  be  of 
opinion  that  the  act  will  fail  of  its  purpose,  or  because  it  is 
thought  to  be  an  unwise  exertion  of  the  authority  vested  in 
the  legislative  branch  of  the  government.'' 

In  Lochner  v.  New  York,  198  U.  S.  45,  an  act  regulating 
the  hours  of  service  of  employes  in  baking  establishments ;  in 
Adair  v.  United  States,  208  U.  S.  161,  an  act  prohibiting 
the  discharge  of  a  servant  because  he  is  a  member  of  a  labor 
union;  in  Street  v.  Vamey  Electrical  Supply  Co.,  61  L.  R.  A. 
154,  a  statute  fixing  a  minimum  wage  of  20  cents  an  hour  to 
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be  paid  to  unskilled  labor  on  public  works,  were  respectively 
held  void.  In  cases  of  the  class  of  Pahner  v.  Tingle,  55  O.  St. 
423  •  City  of  Cleveland  v.  Clements  Co.,  67  0.  St.  197 ;  In  re 
Preston,  63  0.  St.  428,  and  in  State  v.  Robins,  71  0.  St.  273, 
it  is  held  that,  for  one  reason  or  another,  a  statute  impairing 
the  right  freely  to  contract  as  to  hours  of  labor  was  unconsti- 
tutional. In  the  Lochner  ease,  the  decision  is  largely  con- 
trolled by,  if,  indeed,  it  does  not  turn  upon,  the  arbitrary 
singling  out  employes  in  a  bakery  for  the  subject  of  the 
statute.  In  Adair's  case,  the  act  is  held  to  take  from  the 
employer  the  right  to  discharge  the  employe  with  or  without 
reason — ^held  there  is  no  power  in  the  legislature  to  say  he 
must  not  discharge  because  the  servant  is  a  member  of  a  labor 
union.  In  Street's  case,  the  decision  is  that  unskilled  labor  on 
public  works  should  not  be  singled  out  for  the  benefit  con- 
ferred by  the  statute,  and  that  the  legislature  may  not  fix  a 
niiTiiTnTiTn  wage.  In  all  of  them  was  present  a  control  of  the 
right  to  contract  without  any  election  as  to  whether  to  sub- 
mit to  the  statute  regulation  or  not.  Most,  if  not  all,  of  them 
involve  that  the  object  of  the  whole  act  is  not  within  the  police 
power. 

The  manifest  distinction  is  that  the  Iowa  act  leaves  both 
employer  and  employe  the  liberty  to  accept  or  reject  its  pro- 
visions, and  that  its  requirements  in  case  of  acceptance  con- 
stitute a  proper  exercise  of  the  police  power — such  exercise  of 
it  as  would  sustain  compulsory  acceptance. 

II.  It  is  charged  that  the  act  creates  improper  differ- 
entiations, because  it  is  arbitrary  to  except  from  the  operation 
of  the  act  household  or  domestic  servants,  farm  or  other 

laborers  engaged  in  agricultural  pursuits,  and 
persons  whose  employment  is  of  a  casual 

14.  GoNsnrn- 

TioNAL  uiw :     nature. 

equalorotec- 

ciaS^ncaT^'  ^®  ^  ^^^^'  ^®  ^*^®  *®  ^*^y»  &Tst,  that  such 

meiTscom!^"     excepting  has  been  quite  generally  sustained, 
pensauon  act  Qj^  complaint  by  a  coal  mining  company 
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that  a  statute  exempts  househol4  or  domestic  servants,  farm 
or  other  employes  engaged  in  agricultural  pursuits,  and  per- 
sons whose  employment  is  of  a  casual  nature,  and  those 
engaged  in  clerical  labor,  it  has  been  held  that  such  differ- 
entiation between  parties  in  the  class  to  which  defendants  such 
as  the  one  at  bar  belong,  and  some  or  all  of  these  excepted  per- 
sons, is  not  arbitrary,  but  natural  and  justified,  and  said  that 
most  laws  must,  in  a  sense,  be  special,  and  that  strict  equality 
is  neither  necessary  nor  practically  obtainable.  Misitnuri 
Pac,  B.  Co,  V.  Mackey,  127  U.  S.  205 ;  Mirmeapolis  &  St.  L. 
B.  Co.  V.  Herrick,  127  U.  S.  210;  Duncan  v.  Missouri,  152 
U.  S.  377 ;  McQuire  v.  Chicago,  B.  dk  Q.  B.  Co.,  131  Iowa  340 
(81  Sup.  Ct,  Rep.  259,  264). 

As  we  view  it,  substantially  such  differentiations  as  are 
here  challenged  have  been  sustained.  Dirken  v.  Oreai  North- 
ern Paper  Co.  (Me.),  86  Atl.  320,  sustains  exclusion  of  those 
in  domestic  service  and  those  engaged  in  agricultural  pur- 
suits; Deibeikis  v.  Link-Belt  Co.  (lU.),  104  N.  E.  211,  the 
excepting  those  engaged  in  casual  work  and  clerical  and 
administrative  employment  in  a  branch  of  hazardous  busi- 
ness. See  Borgnis  v.  Falk  (Wis.),  133  N.  W.  209;  Consoli- 
dated Coal  Co.  V.  People  of  III,  22  Sup.  Ct.  Rep.  616.  And 
see  also.  Soon  Ring's  case,  5  Sup.  Ct.  Bep.  730;  Ives  v.  South 
Buffalo  B.  Co.  (N.  Y.),  94  N.  E.  431;  Jacobson  v.  Comnunir 
wealth  of  Mass.,  25  Sup.  Ct.  Rep.  358. 

We  shall  see,  presently,  that  the  power  to  classify  is  pri- 
marily in  the  legislature,  that  the  courts  accord  it  the  widest 
latitude  in  performing  this  function,  and  that  a  classification 
adopted  by  it  will  be  sustained  unless  it  is  so  palpably  arbi- 
trary as  that  there  is  no  room  for  doubt  that  discretion  has 
been  abused  by  indulging  in  an  unjustifiable  discrimination. 
Certainly,  we  should  not  say  the  legislature  discriminated 
thus  in  determining  that  there  were  substantial  differences 
in  hazard  and  situation  between  those  within  the  act  and 
household  or  domestic  servants,  farm  laborers  engaged  in  agri- 
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cultural  pursuits,  and  those  in  an  employment  of  a  casual 
nature.  Certainly,  such  finding  is  in  no  view  palpably  arbi- 
trary. On  the  contrary,  it  will  be  found  to  be  the  quite  spon- 
taneous belief  of  most  men  that  such  differences  between  these 
classes  exist  as  reasonably  justify  the  difference  in  treatment 
exhibited  by  the  act 

Now,  si>eaking  as  to  the  employes  excluded,  their  exclu- 
sion is  either  the  granting  of  a  privilege  denied  to  others  or  the 
imposition  of  a  burden  from  which  others  are  relieved.    If 

the  last,  it  suffices  that  no  excluded  person  is 

^^*  SSnjSlaW:     ^^^^  complaining,  and  that  appellant  has  no 

SSI  bor^**°*     grievance  because  others  are  unfairly  treated. 

rowed  objec-         Speaking  from  the  angle  of  those  included, 

their  inclusion  is  either  a  burden  not  placed 
on  others  or  a  privilege  not  shared  by  others.  If  the  last,  there 
is  no  grievance.  One  may  not  well  complain  of  a  discrimi- 
nation consisting  of  his  being  treated  better  than  others. 

Assuming,  for  the  time,  that  the  act  is  not  compulsory, 
then  excluding  these  certain  employes  works  discrimination 
neither  against  those  excluded  nor  against  those  included.    If 

it  is  at  the  option  of  those  included  whether 
ic.  oownrnr-        they  will  take  what  the  act  gives,  its  opera- 

TIONAI«LAW:  .  o  7  *r 

wai  jwjotec-    tion  upon  them  is  due  to  consent  on  their  part 

uonf^OTUonai  ^^^  ^*  **^  *^^  operate.    All  they  need  to 
g^icauoii:      ^^  ^^  prevent  discrimination  against  them 

consisting  of  being  included  when  others  are 
not,  is  to  reject  the  act.  The  moment  they  reject,  they  are,  for 
all  practical  purposes,  as  much  excluded  as  those  who  are 
excluded  by  the  words  of  the  statute. 

On  the  other  hand,  there  is  nothing  in  the  act  to  prevent 
those  excluded  from  making  contracts  by  which  they  may 
have  all  that  the  statute  gives  to  those  who  accept  it.  There 
is  nothing  in  the  statute  which  prevents  a  farmer  and  his 
laborer  from  entering  into  contract  that,  if  the  laborer  be 
injured  in  the  course  of  the  employment,  the  employer  shall 

Vou  175  lA.— 10 
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not  make  certain  defenses,  and  that  arbitrators^  mntnally 
agreed  npon,  shall  award  compensation,  in  accordance  with 
the  schedule  contained  in  this  act;  and  they  may  resort  to 
the  general  arbitration  statutes. 

If  both  those  included  and  those  excluded  are  each  per- 
mitted to  and  can  readily  put  themselves  into  the  position  of 
the  others,  there  would  seem  to  be,  at  most,  a  purely  academic 
discrimination  against  either. 

2. 

Next,  we  are  asked  to  hold  that  the  statute  contains  an 
improi>er  classification  and  an  arbitrary  differentiation; 
because,  as  is  claimed,  if  employer  and  employe  both  reject, 

the  employe  none  the  less  takes  the  benefit  of 

*^'  m^NT^*™      *^®  ^^y  *^^  where  the  master  accepts  and  the 

oompeiiuLtioii    employe  rejects,  the  one  who  rejects  gets  as 

by^onSioye?"    much  as  the  onc  who  accepts.    We  might  well 

dispose  of  this  contention  with  saying  that 
it  deals  with  what  is  not  in  this  case.  But  going  beyond  that, 
we  find  this  to  be  the  situation :  Section  5  provides  that  where 
both  reject,  the  liability  of  the  employer  shall  be  the  same  as 
though  the  employe  had  not  rejected.  But  this  does  not  stand 
alone.  For  paragraph  B  of  Section  3  provides  that,  if  the 
employe  rejects,  he  must  suffer  in  his  suit  for  injury;  that 
the  employer  may  plead  and  rely  upon  "any  and  all  defenses, 
including  those  at  common  law,  and  the  rules  and  defenses 
of  contributory  negligence,  assumption  of  risk,  and  fellow 
servant,"  with  certain  limitations;  and  Section  10  is  that 
compensation  under  the  act  is  to  be  awarded  only  if  both 
have  done  what  amounts  to  acceptance  of  the  act.  Construing 
all  together,  it  is  found  that  the  act  does  penalize  the  employe 
who  rejects.  That  the  penalties  imposed  upon  the  master  and 
the  servant  may  not  be  precisely  the  same  is,  as  will  presently 
be  seen,  not  vital,  and  does  not  sustain  the  broad  assertion 
made,  that  an  arbitrary  difference  is  created  as  to  the  conse- 
quences of  conduct  which  is,  in  substance,  alike. 
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It  may  be  well  said,  in  passing,  that  such  differences  as 
do  exist  are  sustained  by  the  quite  generally  accepted  doctrine 
that  the  freedom  to  contract  is  only  in  theory  enjoyed  by  the 

employe  as  fully  as  by  his  employer,  and 
^'-  SonSoulw:  ^^^^  *^®  police  power  may  be  invoked  to  sus- 
SSirnl/iawirr  tain  somc  differentiations  in  favor  of  the 
^mpensauon  employe,  on  the  theory  that  this  is  a  method 
queiices  at-  of  protecting  him  for  the  public  good  against 
^umceand     the  actual  inequality  between  him  and  his 

employer. 

3. 

While  it  is  undoubted  that  wholly  arbitrary  classification 
will  not  be  sustained,  such,  for  instance,  as  rests  wholly  on 
the  nature  of  the  employer's  business,  when  it  should  rest 
upon  difference  in  the  nature  of  the  employment — Clevelandf 
C.  C.  &  St  L.  B.  Co.  V.  Faland  (Ind.),  91  N.  E.  594;  Indian- 
apolis, T.  &  T.  Co.  V.  Kinney  (Ind.),  85  N.  E.  954 ;  or  where 
the  exaction  of  a  peddler's  license  is  differentiated  on  whether 
the  peddler  be  or  be  not  a  veteran  of  the  Civil  War — State  v. 
Garbroski,  111  Iowa  496;  or  singling  out  from  the  general 
law  of  the  state  only  such  masters  and  servants  as  are  railroad 
employers  and  employes ;  and  though  others  are  in  like  situa- 
tion,—Cfcico^o,  M.  it  St.  P.  R.  Co.  V,  Westby  (C.  C.  A.),  178 
Fed.  619,  to  which,  however,  Sonsmiih  v.  Pere  Marquette  B.  Co. 
(Mich.),  138  N.  W.  347,  356,  360,  runs  counter,— yet  these 
and  others  but  settle  that  no  discrimination  which  is  palpably 
arbitrary  and  unreasonable  will  be  sustained  by  the  courts. 
But  we  get  nearer  to  the  question  in  hand  by  looking  into  the 
cases  in  which  confessed  discriminations  have  been  sustained, 
and  the  general  rules  upon  which  courts  proceed  in  dealing 
with  differentiations  made  by  the  legislature. 

a.  As  to  the  general  rules  applicable,  we  find  that  in 
Chmdling  v.  Chicago,  177  U.  S.  183,  it  is  declared  that  regula- 
tions of  a  lawful  trade  or  business  are  of  very  frequent  occur- 
rence, and  that  ''what  such  regulations  shall  be,  and  to  what 
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particular  trade,  business  or  occupation  they  shall  apply,  are 
questions  for  the  state  to  determine,  and  their  determination 
comes  within  the  proper  exercise  of  the  police  power  by  the 
state."  True,  the  same  court  holds,  in  cases  like  that  of  OuLf, 
C.  &  S.  F.  B.  Co,  V.  EUis,  165  U.  S.  150  (and  it  is  the  holding 
of  JoUiffe  V.  Broum,  14  Wash.  155),  that  acts  imposing  an 
attorney  fee  for  non-payment  of  or  delay  in  paying  claims 
for  damages  to  or  overcharges  on  freight,  stock  killed,  and  the 
like,  are  void  on  thci  ground  that  consequences  were  attached 
to  non-payment  of  debts  of  which  a  railroad  was  guilty,  that 
were  not  attached  when  others  were.  The  reason  for  this 
seeming  conflict  in  decision  is  that  in  these  last  the  police 
power  was  not  involved-  And  the  Supreme  Court  of  the 
United  States  has  more  recently  held  that  an  attorney  fee 
might  validly  be  exacted  for  delay  in  making  payment  of  loss 
due  to  setting  fire,  because  such  requirement  is  an  exercise  of 
the  police  power. 

b.  It  is  not  fatal  that  the  act  does  not  in  legal  effect  cover 
the  entire  •field  subject  to  such  regulation  (Dutton  v.  Priest 
[Fla.],  65  So.  282) ;  or  singles  out  a  particularly  hazardous 
employment  and  subjects  it  to  burdens  not  placed  on  other 
extra-hazardous  employments  {Cunningham  v.  Northwest  em 
Imp.  Co.  [Mont.],  119  Pac.  554);  or  that  it  is  limited  to 
employes  engaged  in  extra-hazardous  work  (State  v,  Clausen 
[Wash.],  117  Pac.  1101).  In  Cunningham's  case,  suprct,  it  is 
held  not  to  be  an  arbitrary  discrimination  that  the  act  makes 
no  difference  between  employers  who  are  careful  and  others 
who  are  or  may  be  careless.  It  does  not  avoid  the  act  that  it 
makes  differences  in  the  measure  of  damages.  Minneapolis 
dt  St.  L.  B.  Co.  V.  Beckwith,  129  U.  S.  26.  An  act  as  to 
closing  openings  in  floors  has  been  sustained,  although  it  dis- 
tinguished between  buildings  in  cities  and  buildings  in  vil- 
lages as  to  some  requirements,  and  distinguished  between  pri- 
vate residences  and  other  structures  as  to  the  strength  of  sup- 
ports required  for  joists.  Chicago  D.  dt  C.  Co.  v,  Fraley,  33 
Sup.  Ct.  Rep.  715.    In  Field  v.  Barber  Asphalt  Pav.  Co.,  194 
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U.  S.  618,  there  is  sustained  a  statute  which  provides  that  a 
street  improvement  may  not  be  made  if  resident  owners  pro- 
test, but  fails  to  give  like  effect  to  protest  on  part  of  nonresi- 
dent owners.  In  City  v.  Sturges,  32  Sup.  Ct.  Rep.  92,  an  act 
is  upheld  which  imposed  liability  for  damage  to  property 
caused  by  mob  or  riot,  and  charging  cities  therewith,  although 
as  to  liability  for  like  acts  done  in  a  village  or  incorporated 
town,  the  county,  instead  of  the  village  or  town,  is  made 
responsible.  And  in  Oentsch  v.  State,  71  0.  St.  151,  a  statute 
for  keeping  open  polls  which  provided  different  hours,  making 
the  distinction  rest  on  a  population  of  more  than  300,000,  is 
held  not  to  be  class  legislation,  though  there  were  but  two 
eities  of  that  size  in  the  state — and  we  have  afSrmed  the  same, 
in  effect. 

In  Cargill  Co.  v.  Mifmesoia,  180  U.  S.  452,  a  law  was  sus- 
tained which  required  a  state  license  of  owners  of  elevators  on 
railway  right  of  ways,  and  not  of  owners  of  elevators  not  so 
situated.  As  said  in  Missouri  Pac.  B.  Co.  v.  Mackey,  8  Sup. 
Ct.  Bep.,  at  1163,  it  is  simply  a  question  of  legislative  discre- 
tion whether  the  same  liability  shall  be  applied  to  carriers  by 
canal  and  stage  coaches  and  to  persons  using  steam  in  man- 
ufactures. 

c.  When  legislation  proceeds  under  any  express  power, 
say,  to  regulate  the  removal  of  causes,  the  discretion  in  apply- 
ing the  power  and  in  excepting  from  the  application  of  the 
statute  is  of  the  widest.  McChesney  v.  Illinois  Cent.  R.  Co,, 
197  Fed.  85,  86.  And  so  of  an  exercise  of  the  police  power. 
Duiion  v.  Priest  (Fla.),  65  So.  282.  So  there  was  sustained 
the  singling  out  railroads  for  a  prohibition  against  letting 
Johnson  grass  or  Russian  thistle  go  to  seed.  Missouri,  K.  &  T, 
R.  Co.  V.  May,  194  U.  S.  267,  269.  And  so  of  a  law  confining 
what  shall  constitute  a  certain  misdemeanor  to  acts  of  women 
between  the  ages  of  15  and  30.  People  v.  Coon,  67  Hun. 
(N.  Y.)  523,  525. 

d.  It  is  not  controlling  that  some  inequality  may  be 
ocfBasioned.    LouisvUle  &  N,  R.  Co.  v.  MeUon,  218  U.  S.  36 ; 
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Merchants  dk  Mfrs.  Bank  v.  CommomueaUh,  17  Sup.  Ct.  Bep. 
829 ;  Missouri  Pac.  B.  Co.  v.  Mackey,  127  U.  S.  205.  And  Mr. 
Justice  Brewer  said,  in  Atchison,  T.  &  8.  F.  JB.  Co.  v.  Matthews, 
174  U.  S.  96,  106 : 

''Indeed,  the  very  idea  of  classification  is  that  of  inequal- 
ity, so  that  it  goes  without  saying  that  the  fact  of  inequality 
in  no  manner  determines  the  matter  of  constitutionality." 

No  rigid  equality  is  required,  and  wide  latitude  by  the 
courts  is  permitted  in  the  discretion  and  wisdom  of  the  legis- 
lature. Hayes  v.  Missouri,  120  U.  S.  68 ;  BeWs  Oap  B.  Co.  v. 
Penmylvania,  134  U.  S.  232,  237 ;  Orient  Ins.  Co.  v.  Daggs, 
172  U.  S.  557;  Sonsmith's  case  (Mich.),  138  N.  W.  356,  360; 
Dutton's  case  (Pla.),  65  So.  282. 

e.  It  suffices  if  the  differentiation  "is  practicable,'' — 
Insurance  Co.  v.  Daggs,  supra, — and  if  the  classification  and 
discrimination  is  ''judicious" — State  v.  Powers,  38  O.  St. 
54,  63. 

While  not  without  limit,  there  are  inhibited  only  "dear 
and  hostile  discriminations  against  particular  persons  and 
classes,  especially  such  as  are  of  an  unusual  character, 
unknown  to  the  practice  of  our  governments."  BM's  Oap 
case,  supra.  Laws  exhibiting  differentiations  are  not  review- 
able unless  "palpably  arbitrary"  (Insurance  Co.  v.  Daggs, 
supra);  are  "purely  fanciful  and  arbitrary"  (Maiheson  v. 
Minneapolis  St.  B.  Co.  [Minn.],  148  N.  W.  71;  wholly  with- 
out a  reasonable  or  practical  basis  (Duiton^s  case  [Fla.],  65 
So.  282) ;  "so  manifest  as  to  leave  no  room  for  reasonable 
doubt"  {Sexton  v.  Newark  Dist.  Tel  Co.  [N.  J.],  86  Atl. 
451).  The  courts  have  no  right  to  interfere  unless  the  classi- 
fication made  is  so  clearly  arbitrary  as  to  be  violative  of  con- 
stitutional rights  {Cunningham's  case  [Mont.],  119  Pac.  554) ; 
may  interfere  only  if  it  is  arbitrary  to  unreasonableness  and 
unjustly  discriminative  {Dutton's  case,  65  So.  282,  283) ;  or 
where  it  is  the  plainly  evinced  legislative  purpose  to  make 
unjust  discrimination,  or  a  false  and  unnatural  classification 
has  been  resorted  to  for  the  purpose  of  giving  a  special  law 
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the  appearance  of  a  general  one,  with  intent  to  evade  some 
constitutional  limitation  {Cincinnaii  8i.  B.  Co,  v.  Hargtman, 
72  0.  St.  93,  107). 

In  Jeffrey  v.  Blagg,  35  Sup.  Ct.  Sep.,  at  169,  speaking 
to  a  classification  under  which  certain  defenses  were  left  those 
who  employed  less  than  five,  and  taken  from  those  who 
employed  more  than  five,  the  Supreme  Court  of  the  United 
States  said : 

''This  court  has  many  times  affirmed  the  general  propo- 
sition that  it  is  not  the  purpose  of  the  14th  Amendment  in 
the  equal  protection  clause  to  take  from  the  states  the  right 
and  power  to  classify  the  subjects  of  legislation.  It  is  only 
when  such  attempted  classification  is  arbitrary  and  unreason- 
able that  the  court  can  declare  it  beyond  the  legislative 
authority.  Lindsley  v.  Natural  Carbonic  Oas  Co,,  31  Sup.  Ct. 
Rep.  337,  and  previous  cases  in  this  court  cited  on  page  79. 
That  a  law  may  work  hardship  and  inequality  is  not  enough. 
Many  valid  laws,  from  the  generality  of  their  application, 
necessarily  do  that,  and  the  legislature  must  be  allowed  a  wide 
field  of  choice  in  determining  the  subject-matter  of  its  laws, 
what  shall  come  within  them,  and  what  shall  be  excluded.'' 

In  Oundling's  case,  177  U.  S.  183,  the  same  court  says: 

''Unless  the  regulations  are  so  utterly  unreasonable  and 
extravagant  in  their  nature  and  purpose  that  the  property 
and  personal  rights  of  the  citizen  are  unnecessarily,  and  in  a 
manner  wholly  arbitrary,  interfered  with  or  destroyed  with- 
out due  process  of  law,  they  do  not  extend  beyond  the  power 
of  the  state  to  pass,  and  they  form  no  subject  for  Federal 
interference." 

It  is  an  elementary  principle  in  determining  the  consti- 
tutionality of  a  statute  that  any  reasonable  doubt  must  be 
solved  in  favor  of  the  legislative  action.  Oates  v.  Brooks,  59 
Iowa  510.  The  violation  of  the  Constitution  should  be  clear 
and  apparent  before  the  act  may  be  declared  void.  Seed  v. 
Wright,  2  Q.  Gr.  15.  The  power  to  set  aside  a  law  is  not  to  be 
resorted  to  unless  the  eiase  be  clear,  decisive  and  unavoidable. 
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Santo  V.  State,  2  Iowa  165,  208 ;  McCormick  v.  Rusck,  15  Iowa 
127.  It  must  be  a  case  of  clear,  plain  and  palpable  conflict 
with  the  Constitution.  Central  Iowa  B.  Co.  v.  Board  of  Super- 
visors, 67  Iowa  199.  Only  when  the  conflict  is  so  clear,  pal- 
pable and  plain  as  to  leave  no  doubt  of  the  invalidity  of  the 
statute  in  the  judicial  mind.  Morrison  v.  Springer,  15  Iowa 
304;  Burlington,  C.  B.  &  N.  B.  Co.  v.  Dey,  82  Iowa  312.  When 
the  statute  is  clearly,  palpably,  plainly  and  beyond  reasonable 
doubt  in  conflict  with  the  Constitution.  Stewart  v.  Board  of 
Supervisors,  30  Iowa  9. 

Surely,  the  excepting  from  the  act  said  employes,  and  the 
claimed  difference  in  consequences  attaching  respectively  to 
rejection  and  acceptance  by  master  and  servant,  are  not  so 
manifestly  and  palpably  arbitrary,  and  such  misuse  of  the  con- 
ceded power  to  classify,  as  that  we  should  hold  the  statute 
void  on  account  of  these  differentiations. 

III.    Section  42  of  the  act  provides  that  every  employer, 
subject  to  its  provisions,  shall  insure  his  liability  thereunder 
in  some  organization  approved  by  the  State  Department  of 
^•«  SS)nElaw:      Insurance,   and  various  provisions  go  into 
oompeiun^iii-   detail  as  to  this  and  also  supervision  and  reg- 
surance.  ulation  of  taking  and  maintaining  such  insur- 

ance. Still  other  provisions  afford  methods 
by  which  the  insurance  can  be  carried  by  mutual  arrangement 
by  the  employer  and  employe,  or  under  which  the  employer 
may  carry  his  own  risk ;  and  there  are  various  regulations  and 
supervisions  of  these  other  arrangements  for  carr3dng  insur- 
ance, for  terminating  such  arrangements,  and  the  like. 

The  act  in  these  regards  is  challenged,  flrst,  in  a  loose 
way,  for  so  interfering  with  the  right  to  contract — ^more  spe- 
cifically because  Section  45  denies  to  employers  the  right  to 

elect  what  plan  of  insurance  they  will  use; 

^^"  purpoSeof'        *^^  lastly,  again  rather  loosely,  it  is  urged 

aoryinsur?*     that  the  entire  insurance  scjieme  of  the  act 

power.^^^^      operates  as  an  unauthorized  use  of  the  taxing 

poWer — ^is,  in  effect,  a  tax  levied  upon  the 


.4' 
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employer  to  assure  payment  for  injuries  sustained  by  his 
employe. 

It  will  be  noticed  that  the  condition  precedent  is  that 
such  insurance  shall  be  maintained  by  ''every  employer,  sub- 
ject to  the  provisions  of  this  act."  (Sec.  42.)  While  this 
clearly  shows  that  no  employer  is  compelled  to  insure  unless 
he  has  accepted,  and  thus  become  subject  to,  the  act,  we  shall, 
for  present  purposes,  deal  with  this  point  as  though  such 
employers  as  are  named  in  the  act  were  compelled  thereby 
to  perfect  and  maintain  such  insurance. 

Concede,  for  the  sake  of  argument,  that  this  part  of  the 
statute  works  a  taxation  of  the  employer.  Is  there  any  funda- 
mental objection  to  such  a  tax  as  thist  It  is  undoubted  that 
the  taxing  power  may  not  be  used  as  a  subterfuge  to  accom- 
plish that  which  is  not  legitimately  for  the  taxing  power; 
undoubted  that  its  exercise,  no  matter  in  what  form,  can  be 
sustained  only  where  the  exaction  is,  in  the  sense  of  the  law, 
for  a  public  use.  As  is  not  unusual,  the  difficulty  is  not  in 
ascertaining  the  rule,  but  in  applying  it.  Why  have  such 
statutes  as  this  been  upheld  as  not  being  violative  of  the  due 
process  clause,  and  upheld  generally  t 

A  compulsory  insurance  law  to  provide  workmen's  com- 
pensation by  the  method  of  insuring  in  a  state  fund  has  been 
sustained  in  the  Clausen  case  (Wash.)  117  Pac.  1101,  against 
the  objection  that  it  was  violative  of  the  due  process  clause 
of  the  Federal  Constitution,  and  sustained  as  being  a  reason- 
able police  regulation.  What  amounts  to  a  compulsory  tax, 
akin  in  principle  to  the  taxation  involved  here,  is  upheld  by 
the  Supreme  Court  of  the  United  States  in  Noble's  case  (Guar- 
anty of  Deposit  Act),  31  Sup.  Ct.  Bep.  186,  and  followed  in 
Assaria  Si.  Bank  v.  Dolley,  31  Sup.  Ct.  Bep.  189,  upholding 
compulsory  taxation  of  the  banks  concerned.  Jensen  v.  Soyih" 
em  Pac,  B.  Co.,  the  most  recent  pronouncement  by  the  Court 
of  Appeals  of  New  York,  109  N.  B.  600,  604,  recognizes  that 
the  reasoning  in  the  Noble  case  sustains  what  may  be  called 
taxation  features  of  workmen's  compensation  acts;  aiid  the 
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court  says  that  a  compulsory  scheme  of  insurance  to  secure 
injured  workmen  in  hazardous  employments  and  their  depend- 
ents from  becoming  objects  of  charity  ''certainly  promotes  the 
public  welfare  as  directly  as  does  an  insurance  of  bank  depos- 
itors from  loss." 

An  analysis  of  these  decisions  demonstrates  that  they 
proceed  on  the  reasoning  that  the  statute  does  not  impose  on 
the  employer  a  liability  to  pay  an  employe  or  his  dependents 
any  sum  of  money  whatsoever,  but  does  require  that  he  shall 
secure  to  all  his  employes  compensation  guaranteed  by  insur- 
ance— ^require  that  he  do  this  under  regulation  by  the  state  on 
penalty  for  failure  to  comply,  a  penalty  imposed  on  the  theory 
that  he  commits  an  unlawful  act  when  he  does  that  or  omits 
that  through  which  the  employes  and  their  dependents  will 
suffer,  and,  so  suffering,  inflict  an  injury  upon  the  state. 
They  hold  that  compensation  acts  do  not  enforce  individual 
liability  growing  out  of  contract,  or  liability  for  a  tortious  act 
or  omission;  that  their  basic  aim  is  social  justice;  that  they 
exercise  a  highly  intelligent  selfishness  in  recognizing  that 
there  is  no  ultimate  advantage  in  obtaining  products  at  too  low 
rates  on  the  fictitious  basis  that  such  rates  include  all  the  cost 
of  the  product,  when,  in  truth,  the  selling  price  is  below  cost, 
because  part  of  the  cost  is  thrown  upon  the  most  helpless  of 
the  people,  in  the  first  instance,  which  ''saving,"  and  more, 
is  ultimately  thrown  upon  the  general  community,  in  expense 
of  litigation  over  accidents,  of  caring  for  pauperized  victims 
of  the  accidents,  and  in  the  indefinable,  but  none  the  less  real 
and  serious,  damage  to  the  state  growing  out  of  distress  and 
pauperism  thus  permitted  to  exist.  We  so  reach  the  satisfac- 
tory conclusion  that  the  only  inquiry  we  need  to  address  our- 
selves to  is  whether  the  so-called  taxation  involved  in  the 
maintenance  of  insurance  be — if  a  tax,  or,  though  a  tax,  a  tax 
for  a  public  purpose — sustained  by  the  police  power;  and  we 
think  the  cases  answer  in  the  a£Srmative,  and  that  independ- 
ent thought  sustains  them. 
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2. 

To  paraphrase  the  inquiry,  is  such  requirement  a  means 
of  promoting  the  public  welfare;  is  the  premium  to  be  paid 
an  exaction  for  public  use  when  exacted  in  order  to  make 
more  certain  that  an  injured  employe  shall  receive  the  com- 
pensation provided  by  the  legislature  f  That,  in  a  sense,  this 
is  a  provision  for  the  benefit  of  the  employe  rather  than  6ne 
directly  for  the  benefit  of  the  public  at  large  may  be  con- 
ceded. But  does  the  concession  present  a  case  of  improper 
exercise  of  the  police  power  t  True,  it  has  been  held  that  the 
taxing  power  may  not  be  invoked  to  aid  a  private  enterprise 
upon  the  ground  that  its  establishment  would  be  a  benefit  to 
the  people  of  the  community.  Loan  Association  v.  Topeka,  20 
Wall.  655,  663,  664.  In  re  Justices  (Mass.),  30  N.  E.  1142, 
declares  it  is  not  within  the  power  of  the  legislature  to  give 
a  city  power  to  purchase  fuel  for  sale  to  its  citizens,  although 
they  may  be  indigent,  in  rigorous  winters,  and  have  great  diffi- 
culty in  obtaining  fuel.  True,  also,  the  same  authority  has 
declared  {In  re  Municipal  Fuel  Plants,  66  N.  E.  25)  that,  if  at 
any  time  it  should  be  made  to  appear  that  conditions  were  such 
that  fuel  could  not  be  obtained  by  private  enterprise,  the 
court  might  hold  that  the  municipality  was  authorized  to  enter 
upon  the  business  of  conducting  fuel  yards  for  the  same  reasons 
which  authorize  one  to  acquire  and  maintain  water,  gas  and 
light  plants.  Acts  have  been  condemned  which  appropriated 
public  money  for  seed  grain,  and  loans  to  farmers  whose  crops 
have  been  destroyed  by  hail  or  storms  in  a  given  year  {Deer- 
ing  V.  Peterson  [Minn.],  77  N.  W.  568);  and  authorizing 
townships  to  issue  bonds  and  use  the  proceeds  to  provide  desti- 
tute citizens  of  those  townships  with  provisions  and  with  grain 
for  seed  and  feed  (State  v,  Osawkee  Township,  14  Eans.  418). 
So  of  legislation  authorizing  a  city  to  issue  bonds  in  order 
to  loan  mone}^  to  owners  of  buildings  to  enable  them  to 
rebuild  property  destroyed  in  the  great  Boston  fire  of  1872 
{Lowell  v.  City  of  Boston,  111  Mass.  454) ;  and  k  similar  act 
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passed  in  South  Carolina  {Feldman  v.  City  Council  of 
Charleston,  23  S.  C.  57  [55  Am.  Bep.  6] ) ;  and  legislation 
providing  for  a  quarterly  payment  out  of  the  state  treasury 
to  provide  relief  for  worthy  blind  (Auditor  v.  State  [Ohio], 
78  N.  E.  955) ;  and  an  act  raising  taxes  to  provide  treatment 
for  inebriates  at  institutions  devoted  to  their  care  and  cure 
(Wisconsin  K.  I.  Co,  v.  Milwaukee  County  [Wis.],  70  N.  W. 
68;  ataie  v.  FroeUich  [Wis.],  94  N.  W.  50) ;  and  an  inher- 
itance tax  imposed  for  the  purpose  of  paying  the  expenses  of 
deserving  students  at  the  state  university  (State  ex  rel.  Oarth 
V.  Suritzler  [Mo.],  45  S.  W.  245) ;  and  the  use  of  public  funds 
to  erect  a  building  for  a  Grand  Army  of  the  Republic  Post 
(Kingman  v.  City  of  Brockton  [Mass.],  26  N.  E.  998) ;  and  a 
tax  ordered  after  the  close  of  the  Civil  War  to  pay  bounties 
to  soldiers  who  enlisted  during  that  war  (Mead  v.  Inhabitants 
of  Acton  [Mass.],  1  N.  E.  413) ;  and  an  act  requiring  the 
deduction  of  a  certain  percentage  of  the  salaries  paid  to  teach- 
ers in  public  schools  for  the  creation  of  a  pension  fund  (State 
V.  Kurtz,  21  0.  C.  C.  B.  261,  and  State  v.  Hubbard,  22  0.  C. 
C.  R.  252,  267,  affirmed  in  65  0.  St.  574) ;  and  a  provision 
that,  under  the  so-called  Torrens  Registration  Act,  a  S3rstem 
for  the  registration  of  land  titles,  the  person  first  registering 
a  parcel  of  land  should  pay  a  certain  sum,  based  on  the  value 
of  the  land,  into  an  insurance  fund  for  the  protection  of  land 
titles  (State  v.  Ouilbert,  56  O.  St.  575).  In  Louisville  &  N.  B, 
Co.  V.  Baldwin  (Ala.),  5  So.  311,  an  act  was  avoided  which 
imposed  the  expenses  of  examining  employes  as  to  color-blind- 
ness upon  the  railroad  company  who  might  employ  such  per- 
sons. In  Charlotte,  C.  &  A.  B.  Co.  v.  Gibbes,  142  U.  S.  386, 
the  Supreme  Court  of  the  United  States  declared,  on  the  other 
hand,  that  such  charge  against  the  company  was  proper.  On 
the  whole,  however,  it  is  clear  that  taxes  may  not  be  levied 
for  a  purely  private  use.  In  re  Justices  (Mass.),  30  N.  E. 
1142,  1144;^  Butchers'  Union  Co.  v.  Crescent  City  Co.,  Ill 
U.  S.,  at  756. 
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But  when  all  is  said,  rules  of  law  that  such  taxes  are  not 
sanctioned,  and  that  certain  instances  of  taxation  were,  there- 
fore, unwarranted,  and  beyond  the  power  of  the  legislature, 
do  not  settle  whether  some  other  attempt  at  taxation  is  or  is 
not  within  the  ban.  The  quarrel  is  not  over  the  rule  that  the 
tax  must  be  for  a  public  use,  but  over  whether  its  exercise  in 
this  case  exacts  a  tax  for  other  than  public  use.  On  this  prob- 
lem, ascertaining  how  far  the  courts  may  inquire  into  the 
character  of  the  use  for  which  the  tax  is  intended,  and  of  the 
cases  wherein  taxation  has  been  sustained,  will  be  found  more 
helpful  than  the  study  of  cases  in  which  the  i4ght  to 
tax  has  been  denied.  At  the  outset,  we  find  the  clearly  estab- 
lished rule  that  the  courts  must  not  interfere  unless  the  exer- 
cise of  the  police  power  is  an  arbitrary  invasion  of  substantial 
private  rights,  by  means  of  'illegal  or  palpably  unjust  hostile 
and  oppressive  exactions,  burdens,  discriminations  or  depriva- 
tions'' (Duiion  v.  Priesi  [Pla.],  65  So.  282) ;  that  the  legisla- 
ture, being  familiar  with  local  conditions,  is  primarily  the 
judge  of  the  necessity  of  such  enactments ;  and  that  the  couit 
should  not  interfere,  no  matter  what  its  opinion  of  the  wisdom 
or  necessity  of  the  act,  unless  the  same  ''is  unmistakably  and 
palpably  in  excess  of  legislative  powers,  .  .  .  and  has  no 
reasonable  relation  to  the  protection  of  the  public  health,  safety 
or  welfare." 

In  Broadhead  v.  City  of  MUwaukee,  19  Wis.  658,  686, 
it  is  said  that : 

''To  justify  the  court  in  arresting  the  proceedings  and  in 
declaring  the  tax  void,  the  absence  of  all  possible  public  inter- 
est  in  the  purposes  for  which  th6  funds  are  raised  must  be  so 
clear  and  palpable  as  to  be  perceptible  by  every  mind  at  the 
first  blush.'* 

In  Sharpless  v.  Mayor  of  Philadelphia,  21  Pa.  St.  147, 
174,  it  is  declared  that  a  tax  law  must  be  considered  valid 
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unless  it  be  for  a  purpose  in  which  the  community  has  no 
interest. 

It  is  not  a  sufficient  ground  for  the  interposition  of  the 
judiciary  that  in  a  sense  the  tax  is  to  be  used  for  what  is  both  a 
private  and  a  public  benefit ;  or  that  others  than  the  taxpayer 
are  benefited. 

In  Noble  State  Bank  v.  Haskell,  31  Sup.  Ct.  Bep.  at  300, 
the  levy  and  collection  from  every  bank  existing  under  state 
laws  of  an  assessment  based  on  deposits,  for  the  purpose  of 
creating  a  depositors'  guarantee  fund,  saving  harmless  a 
depositor  if  any  such  bank  becomes  insolvent,  is  held  to  be 
for  a  public  use,  although,  judged  from  the  proximate  effect 
of  the  taking,  the  use  seems  to  be  a  private  one.  It  is  said, 
at  pages  186,  187,  to  be  a  valid  exercise  of  the  police  power; 
that  such  enactments  are  to  be  upheld  where  the  state  thinks 
the  public  welfare  requires  them ;  that  such  an  assessment  is 
not  primarily  even  a  private  benefit,  but  tends  to  make  the 
banking  business  safe,  which  is  a  benefit  to  the  public,  because 
resorting  to  a  bank  as  a  place  to  keep  money  is  almost  com- 
pulsory. To  the  same  effect  is  State  S.  it  C.  Bank  v.  Anderson 
(CaUf.),132Pac.  755. 

The  principle  has  been  accepted  early  in  holding  that 
what  was,  in  terms,  a  tax  on  owners  of  dogs  to  raise  a  fund  for 
reimbursing  the  owners  of  sheep  which  were  killed  by  dogs, 
was,  in  truth,  a  police  regulation.  That  is  the  holding  of 
People  V.  Van  Horn  (Mich.),  9  N.  W.  246.  And  this  decision 
has  been  followed  in  a  line  of  cases  collected  in  a  note  in  17 
L.  R.  A.  (N.  S.)  p.  855.  A  very  interesting  and  valuable 
decision  which  sustains  such  dog  tax  is  McGlone  v,  Womack 
(Ky.),  Ill  S.  W.  688.  It  holds  that  the  purpose  of  such  tax 
is  a  public  one,  and  the  question  of  the  impossibility  of  deter- 
mining who  is  at  fault  is  discussed  as  it  would  be  in  a  work- 
men's compensation  act,  and  the  reasonable  character  of  the 
tax  is  established,  though  it  must  be  said  that  three  justices 
dissented. 

In  the  Haskell  case,  supra,  at  page  188,  it  was  said  that  it 
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would  seem  there  may  be  many  eases  of  taxation  in  which  the 
share  of  each  party  in  the  benefit  of  a  scheme  of  mutual  pro- 
tection is  sufiBcient  compensation  for  the  correlative  burden 
that  it  is  compelled  to  assume ;  at  least,  that  this  is  so  with 
reference  to  the  right  to  exercise  the  police  power  in  exacting 
such  taxation,  citing  Ohio  Oil  Co.  v.  State  of  Indiana,  177  U. 
S.  190  (20  Sup.  Ct.  R«p.  576).    In  County  of  Mobile  v.  Kin^ 
baU,  102  U.  S.  691,  as  approved  in  Charlotte,  C.  <fe  A.  B.  Co. 
V.  CUbbes,  142  U.  S.  386,  it  was  held  that  a  provision  for  the 
issuing  of  bonds  by  a  county  could  not  be  declared  invalid, 
although  it  imposed  upon  one  county  the  expense  of  an 
improvement  in  which  the  whole  state  was  interested;  and  so 
of  work  done  ill  a  particular  county  for  the  benefit  of  the 
public,  where  the  cost  is  cast  upon  the  county  instead  of  upon 
the  whole  state ;  that  in  cases  where  the  interests  of  the  public 
and  of  individuals  are  blended  in  any  work  or  service  imposed 
by  law,  it  is  a  matter  of  legislative  discretion  whether  the  cost 
shall  be  thrown  entirely  upon  the  individuals  or  upon  the 
state,  or  be  apportioned  between  them.    In  the  Oibbes  case, 
supra,  this  doctrine  is  applied  to  opening,  widening  or  improv- 
ing streets  where  the  owners  of  adjoining  property  are  com- 
pelled to  bear  the  expenses,  or  part  of  them,  although  the  work 
is  done  chiefly  for  the  benefit  of  the  public ;  and  to  the  drain- 
ing of  marsh  lands,  where  the  expense  is  usually  thrown  upon 
the  owners  of  the  property,  though  the  public  is  directly 
interested  in  removing  the  causes  of  malaria ;  and  to  quaran- 
tine regulations  for  the  protection  of  the  public  against  the 
spread  of  disease,  where  the  vessel  examined  is  made  to  pay 
for  all  or  part  of  the  expense  of  examination ;  and  to  charging 
the  railroad  with  the  expense  of  compulsory  examination  of 
a  railroad  engineer  to  ascertain  whether  he  is  free  from  color- 
blindness. 

In  a  word,  a  tax  law  must  be  considered  valid  unless  it  be 
for  a  purpose  in  which  the  community  has  no  interest  {Sharp- 
less  case,  21  Pa.  St.  147,  174) ;  or  *'if  there  be  the  least  possi- 
bility that  it  will  be  promotive  in  any  degree  of  the  public 
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welfare"  (Baaih  v.  Town  of  Woodbury,  32  Conn.  118,  128). 
This  diqMwes  of  L<mton  v.  SteeU,  152  U.  S.,  at  137,  in  effect 
that  it  is  not  sufficient  that  the  interests  of  many  persona  are 
served,  but  that  it  must  be  the  interest  of  the  public  generally, 
as  distinguished  from  those  of  a  particular  class. 


4. 


If  a  tax  raised  aids  in  a  sdieme  to  prevent  the  vast 
economic  waste  which  arises  from  personal  injury  litigation, 
and  if  it  be  to  the  interest  of  the  public  to  care  for  the  victims 
of  industrial  accidents  to  the  extent,  at  least,  of  making  com- 
pensation sure  and  free  from  expense,  then  such  tax  is  for  the 
benefit  of  the  public,  though  it  be  at  the  same  time  beneficial 
to  a  class  of  citizens.  The  inquiries  to  be  answered  in  testing 
whether  an  enactment  purporting  to  be  for  the  promotion 
of  the  public  good  is  fairly  within  the  field  of  the  police  power, 
are,  according  to  State  v.  Redmon  (Wis.),  14  L.  R.  A.  (N.  S.) 
229,  well  stated  in  Freund  's  Police  Power,  §  143,  thus ; 

''Does  a  danger  exist f  Is  it  of  sufficient  magnitude t 
Does  it  concern  the  public  f  Does  the  proposed  measure  tend 
to  remove  itt  Is  the  restraint  or  requirement  in  proportion 
to  the  danger  f  Is  it  possible  to  secure  the  object  sought  with- 
out impairing  essential  rights  and  principles  T" 

To  this  we  are  moved  to  add  that  the  test  b  not  whether 
these  conditions  do  exist,  but  that  the  courts  may  not  avoid 
such  taxation  unless  it  is  palpable  that  the  legislature  had  no 
right  to  assume  that  such  conditions  existed,  and  that  being 
passed,  that  the  legislature  palpably  exceeded  its  powers  to 
deal  with  these  conditions,  if  they  do  exist,  or  may  reasonably 
have  been  held  to  exist. 

We  think  the  authorities  and  sound  reasoning  leave  no 
room  for  doubt  as  to  how  we  shall  answer  whether  this  was  a 
justified  exercise  of  the  police  power.  That  what  the  act  does 
in  this  regard  is  a  valid  exercise  of  the  police  power  is  decided 
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in  Cunningham's  case  (Mont),  119  Pac.  554;  State  v.  CUmsen 
(Wash.),  117  Pac.  1102, 1103 ;  and  Borgnis  v.  Falk  (Wis.),  133 
N.  W.  209.  In  the  Cunmnghaan  case,  supra,  it  is  declared  that 
this  is  so,  notwithstanding  the  act  operates  to  the  direct  bene- 
fit of  the  injured  employe  or  his  dependents,  and  not  directly 
to  that  of  the  public  generally.  In  Cooley  on  Taxation  (3d 
Ed.),  page  1125,  it  is  said  to  be  a  valid  exercise  of  the  power, 
even  though  the  act  does  not  have  the  raising  of  revenue  for 
its  object ;  if  it  looks  rather  to  the  regulation  of  relative  rights, 
privileges  and  duties  as  between  individuals,  to  the  conserva- 
tion of  order  in  the  political  society,  and  to  the  encouragement 
of  industry.    The  same  author  says,  at  page  204: 

''The  support  of  paupers  and  the  giving  assistance  to 
those  who,  by  reason  of  age,  infirmily  or  disability,  are  likely 
to  become  such,  is,  by  the  practice  and  the  common  consent 
of  civilized  countries,  a  public  purpose."  See  State  v.  David- 
son (Wis.),  88  N.  W.  596  (90  N.  W.  1067) ;  State  v.  Cassidy, 
22  Minn.  312 ;  Charlotte,  C.  &  A.  B.  Co.  v.  CKbbes,  12  Sup.  Ct. 
Bep.  255 ;  Consolidated  Coal  Co.  v.  People  of  Illinois,  22  Sup. 
Ct  Rep.  616 ;  People  v.  Squire,  12  Sup.  Ct.  Eep.  880. 

In  re  Shattvck  (N.  Y.),  86  N.  E.  455,  bases  its  decision 
upon  the  statement:  ''In  view  of  the  quite  universal 
rule  that  charitable  uses  and  public  uses  are  synonymous;" 
and  in  Trustees  of  Firemen's  Fund  v.  Boome,  93  N.  Y.  313, 
it  is  held  that  a  particular  business  could  be  taxed  to  support 
burdens  of  the  government  related  to  such  business,  and  that 
the  support  of  volunteer  firemen  disabled  by  accident,  disa- 
bility, or  old  age,  and  their  families,  is  a  public  purpose. 

In  principle,  the  bank  deposit  guaranty  decision  is  a  hold- 
ing that  the  taking  justified  by  that  statute  is  a  proper  exercise 
of  the  police  power.  It  does  not  have  a  provision  more  in  the  , 
public  interest  than  that  involved  in  this  case,  and  the  mutual 
benefits  to  the  parties  immediately  concerned  were  not  as 
direct.  A  compulsory  scheme  of  insurance  to  secure  injured 
workmen  in  hazardous  employments,  and  their  dependents, 
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from  becoming  objects  of  charity^  certainly  promotes  tbe  pub- 
lic welfare  as  directly  as  does  an  insurance  of  bank  depositors 
from  loss. 

And  in  AcUer  v.  Whitbeck,  44  0.  St.,  at  565,  it  is  held  that 
the  ineyitable  accidents  and  personal  injuries  resultant  from 
modem  industrialism  are  a  source  of  burden  to  the  general 
public  beyond  those  of  the  pursuits  of  men  in  general,  and  it 
is  within  the  legislative  power  to  tax  the  industries  respon- 
sible for  that  added  public  burden. 

Applying  the  doctrine  of  the  bank  deposit  guaranty  deci- 
sion, we  find  that  in  this  case  the  mutual  benefits  are  direct. 
Granted  that  employers  are  compelled  to  insure,  and  that  there 
is  in  that  sense  a  taking,  they  insure  themselves  and  their 
employes  from  loss,  not  others.  The  payment  of  the  required 
premium  exempts  them  from  further  liability.  The  theoretical 
taking,  no  doubt,  disappears  in  practical  experience.  As  a 
matter  of  fact,  every  industrial  concern,  except  the  very  large 
ones  which  insure  themselves,  have,  for  some  time,  been  forced 
by  conditions,  not  by  law,  to  carry  accident  indemnity  insur- 
ance. The  difference  is  that  a  relatively  small  part  of  the 
sums  thus  paid  actually  reached  injured  workmen  or  their 
dependents. 

5. 

We  do  not  find  the  argument  persuasive  that  the  act  has 
induced  insurance  associations  to  combine  and  to  place  the  rate 
of  insurance  at  prohibitive  figures.  There  is  no  evidence  in 
the  record  that  this  is  so,  notwithstanding  that,  ir.  argument, 
reference  is  made  to  the  biennial  report  of  the  Iowa  Industrial 
Commission,  speaking  to  Iowa  coal  mines.  If  proven,  it  would 
not  be  controlling;  because,  first,  if  the  rates  are  made  pro- 
hibitive, the  employer  will  reject  the  act,  and  there  will  be 
no  insurance  taken,  which  will  automatically  lead  extortioners 
to  mend  their  way,  to  avoid  killing  the  goose  that  lays  golden 
eggs ;  second,  there  are  more  direct  and  better  methods  of  deal- 
ing with  combinations  such  as'  are  here  charged  to  exist,  than 
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by  declaring  an  otherwise  valid  act  void,  because  it  requires 
the  employer  to  insure  his  liability. 

We  hold  that  the  insurance  features  of  the  act  do  not 
invalidate  it. 

IV.  If  the  employer  and  the  employe  reach  an  agree- 
ment in  regard  to  the  compensation  under  this  act,  a  memo- 
randum thereof  shall  be  filed  with  the  commissioner;  and 

unless  he,  within  twenty  days,  notify  of  his 

'^'  Sona2law :     disapproval,  the  agreement  stands  approved, 

^'^e'r^^d'e^i^'  aJEid  is  enforceable  for  all  purposes  under  the 

^power"^''  provisions  of  the  act.    (Section  26.) 

compenmuon  If  the  parties  in  interest  fail  to  readi  an 

act. 

agreement  in  regard  to  compensation  under 
the  act,  either  party  may  notify  the  commianoner,  who  there- 
upon forms  a  committee  of  arbitration  of  three,  of  which  the 
commissioner  is  one,  and  is  chairman.  The  other  two  shall 
be  named  respectively  by  the  two  parties.  If  a  vacancy  occurs, 
it  shall  be  filled  by  the  party  whose  representative  is  unable 
to  act  (Sec.  27.)  Then  come  provisions  as  to  the  oath  to  be 
administered  the  arbitrators,  and  other  provisions  as  to  filling 
vacancies.    (Sees.  28,  29.) 

It  is  next  provided  that  the  committee  shall  make  such 
inquiries  and  investigations  as  it  shall  deem  necessary,  where 
the  inquiry  shall  be  held,  and  that  the  decision  of  the  commit- 
tee, together  with  a  statement  of  evidence  submitted  before  it, 
its  findings  of  fact,  rulings  of  law,  and  any  other  matters  perti- 
nent to  questions  arising  before  it,  shall  be  filed  with  the  com- 
missioner. Unless  a  claim  for  a  review  is  filed  by  either  party 
within  five  days,  the  decision  becomes  enforceable  under  the 
provisions  of  the  act.  (Sec.  80.)  The  commissioner  has  power 
to  subpoena,  administer  oaths,  examine  such  books  and  records 
of  the  parties  to  a  proceeding  or  investigation  as  relate  to 
questions  in  dispute  or  under  investigation,  and  may  make 
rules  and  regulations,  not  inconsistent  with  the  act,  for  carry- 
ing out  its  provisions.     (Sec.  25.) 

If  a  claim  for  review  is  filed,  the  commissioner  shall  hear 
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the  parties,  and  may  hear  evidence  in  regard  to  any  or  all  mat- 
ters pertinent  thereto,  and  may  revise  the  decision  of  the 
committee  in  whole  or  in  part,  or  refer  the  matter  back  to  it 
for  further  findings  of  fact,  and  he  shall  file  its  decision  with 
the  record  of  the  proceedings,  and  notify  the  parties.  No 
party  shall,  as  a  matter  of  right,  be  entitled  to  a  second  hearing 
upon  any  question  of  fact.    (Sec.  33. '^ 

Any  party  in  interest  may  present  certified  copy  of  an 
order  of  the  commissioner  or  decision  of  the  committee  as  to 
which  no  claim  for  review  is  made,  within  the  time  allowed  for 
such  presentation,  or  present  a  memorandum  of  agreement 
approved  by  the  commissioner,  and  all  papers  in  connection 
with  same,  to  the  district  court,  whereupon  said  court  shall 
render  decree  in  accordance  therewith,  and  notify  the  parties. 
Such  decree  shall  have  the  same  effect,  and  in  all  proceedings 
in  relation  thereto  shall  thereafter  be  the  same,  as  though 
rendered  in  a  suit  duly  heard  and  determined  by  said  court. 
But  there  shall  be  no  appeal  from  said  decree  upon  questions 
of  fact ;  nor  where  the  decree  is  based  on  an  order  or  decision 
of  the  commissioner  which  has  not  been  presented  to  the  court 
within  ten  days  after  the  commissioner  gives  notice  of  its 
filing.  Upon  the  presentation  to  the  court  of  a  certified  copy 
of  a  decision  of  the  commissioner,  ending,  diminishing  or 
increasing  a  weekly  payment  under  the  provisions  of  the  act, 
the  court  shall  revoke  or  modify  the  decree  to  conform  to  such 
decision.     (Sec.  34.) 

Any  payment  to  be  made  under  the  act  may  be  reviewed 
by  the  commissioner,  at  the  request  of  either  of  the  parties,  and 
on  such  review  it  may  be  ended,  diminished  or  increased,  sub- 
ject to  the  maximum  or  minimum  amounts  provided  for  in 
the. act,  if  the  commissioner  finds  that  the  condition  of  the 
employe  warrants  such  action.    (Sec.  35.) 

Process  and  procedure  under  the  act  shall  be  as  summary 
as  reasonably  may  be.    (Sec.  25.) 

It  is  interposed  that  these  work  an  improper  delegation  of 
judicial  power,  and  a  denial  of  judicial  hearing;  that  the 
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eourts  are  compelled  to  enter  judgment  upon  the  award  with- 
out further  hearing ;  that  there  is  no  provision  for  appeal  from 
the  judgment  on  the  award  except  the  limited  one  permitted 
by  the  act ;  that  the  judgment  must  be  modified  by  the  court, 
if  modified  by  the  commissioner,  and  that  this  works  a  denial 
of  due  process  of  law,  and  taking  of  property  without  due 
process  of  law. 

2. 

It  is  not  wholly  clear  that  here  there  is  a  delegation  of 
judicial  power.  It  might  perhaps  as  well  be  claimed  that  what 
has  really  been  delegated  is  not  judicial  power,  but  power  by 
award  and  resulting  entry  of  decree  to  apply  the  measure  of 
damages  created  by  legislative  act, — a  delegation  of  legisla- 
tive rather  than  of  judicial  power ;  and  Chief  Justice  Marshall 
said,  in  Wayma/n  v.  Sovihhardy  10  Wheat.  1,  that  Congress 
can  delegate  ' '  what  powers  it  might  rightfully  exercise  itself, ' ' 
and  grants  of  legislative  power  to  subordinate  municipal  cor- 
porations and  administrative  boards  have  uniformly  been  sus- 
tained. See  Martin  v,  Witherspoarif  135  Mass.  175.  Accord- 
ing to  Sabre  v.  Rutland  R,  Co.  (Vt.),  85  Atl.  694,  such  acts 
confer  the  power  upon  investigation  to  apply  the  general  pro- 
visions of  law  to  particular  circumstances  and  situations,  and 
may  validly  leave  much  of  detail  to  the  discretion  of  a  com- 
mission ;  though  they  may  in  a  sense  clothe  an  administrative 
body  with  quasi  judicial  functions  in  some  respects,  this  is 
authorized  by  the  police  power,  and  confers  power  merely  to 
determine  facts  upon  which  existing  law  shall  operate — ^which 
is  a  conferring  of  auxiliary  or  subordinate  legislative  powers. 
The  act  takes  away  the  cause  of  action  on  the  one  hand,  and 
the  ground  of  defense  on  the  other,  and  merges  both  in  a 
statutory  indemnity,  fixed  and  certain.  Staie  v.  Clausen 
(Wash.),  37  L.  R.  A.  (N.  S.)  487. 

In  State  v.  Superior  Court  (Wash.),  120  Pac.  861,  the 
public  utilities  act  conferring  certain  powers  on  the  public 
service  commission  is  said  to  be  valid  against  objection  that 
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it  is  a  usurpation  of  legislative  or  judicial  functions,  because 
the  power  to  be  exercised  by  the  commission  consists  simply 
.in  the  ascertainment  of  facts  on  which  the  general  rule  of 
the  legislature  and  of  the  Constitution  that  reasonable  rates 
shall  be  adopted,  operates. 

Others  of  the  authorities  proceed  on  the  reasoning  that 
the  commission  and  arbitration  boards  are  not  courts;  that 
the  hearing  before  them  is  not  the  hearing  the  denial  of 
which  is  inhibited  by  the  due  process  clause ;  that  there  is  no 
adversative  proceeding;  that  such  bodies  have,  at  most,  only 
quasi  judicial  function ;  that  they  are  an  administrative  body 
or  arm  of  government  which,  in  the  course  of  its  adminis- 
tration of  a  law,  are  empowered  to  ascertain  some  questions 
of  fact,  and  apply  that  law  thereto ;  that  such  are  not  thereby 
vested  with  judicial  power  in  the  constitutional  sense;  that 
such  are  executive  tribunals,  charged  with  the  duty  of  adminis- 
tering an  act  of  legislature,  and  of  applying  the  terms  of  that 
act  to  specific  cases  under  the  sanction  of  an  agreement  to 
which  all  persons  affected  by  that  act  are  parties. 

3. 

But  assume  that  the  delegation  is  one  of  judicial  powers. 
While,  if  the  parties  are  left  wholly  free  on  whether  to  reject 
or  accept  this  arbitration  and  resulting  court  orders,  it  is, 

perhaps,  not  strictly  necessary  to  determine 
22.  coNmru-        whether  enforced  submission  to  said  procedure 

TIONilL  L4W :  "^ 

distribution  of  would  be  Valid,  wc  hold  that,  even  if  submis- 

powers :  work-  '  ' 

Smaatiorract:  ®^^"  ^^  compulsory,  there  is  here  no  unwar- 
femii??-'^®'^  ranted  delegation.  It  does  not  at  all  foUow 
bitratorS!.^  ^'    from  pronouncements  that  judicial  power  may 

not  be  delegated,  that  none  but  duly  consti- 
tuted constitutional  courts  may  exercise  judicial  power. 

It  is  said  in  State  ex  rel,  Atty.  Gen.  v.  Hawkins,  44  O. 
St.  98 : 

"What  is  judicial  power  cannot  be  brought  within  the 
ring-fence  of  a  definition.  It  is  undoubtedly  power  to  hear  and 
determine ;  but  this  is  not  peculiar  to  the  judicial  office.    Many 
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of  the  acts  of  administrative  and  executive  officers  involve  the 
exercise  of  the  same  power.  Boards  for  the  equalization  of 
taxes,  of  public  works,  of  county  commissioners,  township 
trustees,  judges  of  election,  viewers  of  roads,  all,  in  one  form  or 
another,  hear  and  determine  questions  in  the  exercise  of  their 
functions,  more  or  less  directly  affecting  private,  as  well  as 
public  rights.  .  .  .  'Theauthority  to  ascertain  facts  and  to 
apply  the  law  to  facts  when  ascertained,  appertains  as  well  to 
the  other  departments  of  the  government  as  to  the  judiciary. '  " 

While,  says  In  re  Stockyards  Company,  149  Iowa  5,  11, 
it  is,  of  course,  true  that  the  power  to  tax,  that  is,  the  power 
to  provide  the  method  of  taxation  and  specify  the  subject- 
matter  to  be  taxed,  is  legislative,  the  determination  of  ques- 
tions of  fact  as  to  whether  particular  property  comes  within 
the  statutory  description  and  particular  persons  are  persons 
required  to  pay  taxes  on  property,  as  well  as  the  determination 
of  the  correctness  of  the  method  pursued  in  any  particular 
case,  may  well  be,  and  often  is,  strictly  judicial.  It  holds  that, 
so  far  as  the  determination  involves  the  interpretation  of  the 
law  and  the  decision  of  issues  of  fact  on  evidence  submitted  in 
accordance  with  the  rules  of  law,  it  is  necessarily  judicial  in 
its  nature,  and  that  such  questions  may  be  left  to  special  trib- 
unals or  officers  exercising  quasi  judicial  functions,  or  pro- 
vision may  be  made  for  their  determination  by  courts  of  law. 

We  said,  in  Denny's  case,  143  Iowa,  at  474: 

**0f  course,  the  legislature  may  provide  for  a  review  in  the 
courts  of  the  action  of  a  tribunal,  legislative  in  character, 
which  it  has  required  to  determine  issues  of  a  judicial  nature." 

In  Sabre  v.  Rutland  R.  Co.  (Vt.)  85  Atl.  694,  there  is 
sustained  an  act  creating  a  Board  of  Railroad  Commissioners, 
and  held  that  it  does  not  conflict  with  the  constitutional  pro- 
visions as  to  the  distribution  of  the  powers  of  government, 
since  that  provision  does  not  require  an  absolute  separation  of 
functions,  but  permits  those  of  an  administrative  office  or  body 
to  be,  to  a  large  extent,  judicial  and  legislative  in  character ; 
and  see  In  re  Stockyards  Company,  supra. 
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In  Cunmngham's  case  (Mont.),  119  Pac.  554,  a  miner's 
compensation  act  is  upheld  which  provides  a  summary  method 
for  the  disposition  of  claims  filed  under  the  law,  and  declared 
that  same  is  not  unconstitutional  as  conferring  judicial  power 
on  the  state  auditor  having  charge  thereof. 

In  State  v.  Mountain  Timber  Co,  (Wash.),  135  Pac.  646, 
it  is  held  that,  as  it  was  the  fundamental  idea  of  the  industrial 
insurance  act  to  provide  more  certain,  speedy  and  adequate 
compensation  for  injured  employes,  there .  is,  therefore,  a 
valid  exercise  of  the  police  power,  and  that  the  provision  for 
its  execution  by  the  industrial  insurance  commission,  without 
the  intervention  of  the  courts,  is  valid,  because  necessary  to 
carry  the  idea  into  effect,  even  though  it  might  be  considered 
a  delegation  of  judicial  power  to  the  commission,  and  in  some 
cases  deny  right  of  trial  by  jury,  contrary  to  the  state 
Constitution. 

4. 

The  following  have  been  held  to  be  a  warranted  dele- 
gation of  judicial  power:  To  the  commissioner  of  internal 
revenue,  power  to  designate  marks,  brands  and  stamps  required 
by  the  act  defining  butter  and  imposing  a  tax  on  the  manufac- 
ture of  oleomargarine  (In  re  Kollock,  17  Sup.  Ct.  Rep.  444) ; 
an  act  which  permits  a  hearing  by  the  secretary  of  war  on 
whether  a  bridge  is  an  unreasonable  obstruction  to  naviga- 
tion, and  authorizes  him  to  require  changes  that  will,  in  his 
judgment,  render  navigation  reasonably  safe  and  unobstructed 
( Union  Bridge  Co,  v.  United  States,  27  Sup.  Ct.  Rep.  367 ; 
President,  etc,  Bridge  Co,  v.  United  States,  30  Sup.  Ct.  Rep. 
356) ;  one  authorizing  a  public  service  commission  to  investi- 
gate the  necessity  of  gates  at  a  crossing  near  a  station  used 
by  a  large  number  of  persons  in  going  to  and  from  a  station, 
and  if  it  found  it  dangerous,  to  require  the  erection  of  gates 
(Sabre  v,  Rutland  R,  Co.  [Vt.],  85  Atl.  694) ;  one  authorizing 
the  superintendent  of  banks  to  take  possession  of  the  property 
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and  bysinefis  of  a  bank  and  retain  same  until  it  resumes  busi- 
ness or  its  affairs  shall  be  liquidated,  if  he  believes  that  the 
bank  is  unsafe  (State  8av.  &  Com,  Bcmk  v.  Anderson  [Cal.], 
132  Pac.  755) ;  a  statute  requiring  the  governor  and  council 
to  order  that  an  outward  bound  vessel,  liable  to  pilotage  if 
inward  bound,  shall  be  held  to  pay  pilotage  to  the  pilot  offer- 
ing his  services,  whether  such  services  are  accepted  or  not 
{Martinis  case,  135  Mass.  175) ;  a  provision  of  a  medical  prac- 
tice act  authorizing  the  medical  board  to  refuse  or  revoke 
certificates  of  qualification  for  certain  causes,  and  providing 
for  an  appeal  to  the  governor  and  attorney  general  {France  v. 
Siaie,  57  O.  St.  1).  The  act  at  bar  can  scarcely  be  claimed 
to  come  under  the  ban,  or  within  the  rule  of  cases  like  Board 
of  Education  v.  State,  51  O.  St.  531,  which  considered  an  act 
of  the  legislature  that  undertook  to  determine  that  one  A.  C. 
Lindsay  had  a  claim  against  the  board  of  education  of  a  cer- 
tain township  and  county,  which  act  directed  the  board  of 
education  to  levy  a  tax  for  the  purpose  of  paying  this  claim. 
Nor  is  it  within  State  v.  Ouilbert,  56  0.  St.  575,  wherein  the 
Torrens  Registration  Act  was  held  invalid  because  it  gave  the 
recorder  power:  (1)  to  take  proof  after  notice  on  whether 
a  mortgage  had  been  discharged,  and  after  a  hearing  to  enter 
a  discharge  upon  the  register;  (2)  on  proof  and  hearing  to 
make  an  entry  that  a  lien  claimed  to  be  prior  had  become  inop- 
erative in  law,  by  reason  of  limitation  of  time;  (3)  to  correct 
memorials  made  or  issued  by  mistake,  except  in  cases  wherein 
superior  rights  had  intervened.  It  is  held  that,  so,  a  minis- 
terial oflScer  is  empowered  to  apply  rules  of  evidence  to  the 
ascertainment  of  disputed  facts,  to  interpret  and  apply  the 
statute  of  limitations,  to  decide  upon  law  and  fact  whether 
mistake  has  occurred,  and  who  has  superior  intervening  rights 
against  such  mistake;  and  that  this  is  an  unwarranted  dele- 
gation of  judicial  power,  even  though  appeal  is  provided. 

V.    Contracts  by  which  the  parties  undertake  to  deprive 
themselves  in  toto  of  the  right  to  resort  to  the  courts  to  settle 
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controversies  between  them,  in  which  are  stipulated  ay^ay  all 

the  rights  of  each  or  either  to  resort  to  the 
^^'  TiSSiS  iS!w  •     tribunals  created  by  law,  have  been  universally 
SrwJ«"HSti5'  condemned.    See   Wood  v.   Humphrey,  114 
2S£?L^'  Mass.  185 ;  Pearl  v.  Harris,  121  Mass.  390 ;  Bar- 

ron V.  Bumside,  7  Sup.  Ct.  Rep.,  at  931,  935. 
Appellant  contends  that  the  act  violates  this  rule. 
If  we  assume  that  the  statute  would  be  void  if  it  operated 
to  oust  the  courts  of  all  jurisdiction  to  try  controversies 
between  employer  and  employe,  it  is  an  immaterial  concession 
in  the  cases  where  the  act  is  rejected.  For,  when  rejected,  the 
courts  are  not  ousted  of  jurisdiction  in  toto;  and,  as  we  view 
it,  not  deprived  of  it  at  all.  Where  the  act  is  rejected,  the  full 
dispute  between  the  parties  is  still  submitted  by  ordinary  pro- 
ceedings, and  tried  in  the  usual  way.  True,  some  mere  rules 
of  procedure  are  changed,  some  defenses  are  eliminated,  and 
there  is  some  change  in  burden  of  proof.  Even  if  it  be  assumed 
that  these  changes  are  unauthorized,  the  objection  is  not  sus- 
tained that,  on  rejection  of  the  act,  the  courts  no  longer  have 
jurisdiction  to  try  suits  for  the  injury  of  an  employe. 

2. 

A  somewhat  more  difficult  question  arises  when  the  pro- 
visions of  the  act  are  accepted.  In  that  case,  if  the  parties 
cannot  come  to  an  agreement,  compensation  fixed  by  statute 
schedule  is  awarded  by  arbitration  provided  for  in  the  act. 
In  a  sense,  then,  the  acceptance  of  the  statute  operates  to  take 
from  the  courts  so  much  of  the  controversy  as  is  determined 
by  the  applying  of  the  statute  schedules  through  the  agency 
of  the  statute  arbitrators.  Before  we  reach  the  question 
whether,  if  this  constitute  a  total  ouster  of  the  jurisdiction  of 
the  courts,  it  would  invalidate  the  act,  we,  of  course,  have  to 
determine  whether  such  total  ouster  is  so  effected.  We  are 
forced  to  deal  with  this  question  as  one  of  first  impression, 
because  no  decision  that  sustains  the  Compensation  Act  of 
other  states  is  applicable.    The  Washington  act  and  that  of 
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Massachusetts  reserve  recourse  to  the  courts  and  full  judicial 
review.  In  Sabre's  case  (Vt.),  85  Atl.  694,  695,  a  delegation 
is  sustained  because  in  the  end  the  matter  may  get  to  the 
Supreme  Court  and  have  full  review.  Borgim  v.  Folk  Co. 
(Wis.),  133  N.  W.  209,  sustains  the  Wisconsin  act  with  a  hold- 
ing that  there  is  review  if  the  act  be  without  power,  or  fraudu- 
lent ;  that  if  the  board  act  without  or  in  excess  of  its  jurisdic- 
tion, there  may  be  action  in  court  to  set  aside  the  award,  and 
that  this  may  also  be  done  if  its  findings  of  fact  are  not  sup- 
ported by  the  evidence.  Our  act  has  no  such  reservations,  in 
terms,  and,  therefore,  these  decisions  afford  us  no  light. 


3. 


It  does  not  constitute  an  agreement  for  complete  ouster 
of  the  jurisdiction  of  the  courts  to  provide  by  contract  for  the 
arbitration  of  special  matters,  such  as  agreement  concerning 
the  amount  of  loss  due  under  an  insurance  policy,  an  agree- 
ment how  some  facts  shall  be  fixed,  and  leaving  ultimate 
liability  or  nonliability  to  be  settled  by  the  courts.  Certain 
facts  may  be  fixed  by  a  person  selected  by  contract  for  that 
purpose,  so  long  as  the  ultimate  question  at  issue  may  still  be 
litigated  in  the  courts.  Supreme  Council  v.  Forsinger,  125 
Ind.  52 ;  Whitney  v.  National  Mas.  Accident  Assn.,  52  Minn. 
.  378;  Insurance  Co.  v.  Morse,  20  Wallace  445;  Stephenson  v. 
Piscataqua  F.  4k  M.  Ins.  Co.,  54  Me.  55;  Mentz  v.  Armenia 
Fire  Ins.  Co.,  79  Pa.  St.  478 ;  Reed  v.  Washington  F.  dt  M.  Ins. 
Co.,  138  Mass.  572 ;  Fox  v.  Masonic  Frat.  Accident  Assn.,  96 
Wis.  390,  394,  395. 

The  following  cases  also  throw  some  light  on  the  question : 
Guaranty  T.  &  S.  D.  Co.  v.  Oreen  C.  8.  &  M.  R.  Co.,  139  U.  S. 
137 ;  Gittings  v.  Baker,  2  O.  St,  21 ;  Conner  v.  Drake,  1  0.  St. 
166;  KiU  v.  HoUister,  1  Wilson  (Bng.)  129. 

Contracts  which  provide  that  the  value  of  certain  prop- 
erty, and  other  like  matters,  shall  be  determined  by  a  certain 
person  therein  named,  and  that  his  decision  shall  be  final,  are 
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usually  upheld  as  lawful,  on  the  ground  that  they  do  not  oust 
the  courts  of  their  jurisdiction  over  the  subject  matter,  but 
only  provide  a  safe  and  speedy  manner  of  fixing  definitely 
some  fact  which  is  usually  of  a  complex  and  difficult  nature, 
and  one  that  would  not  be  easy  to  establish  by  evidence.  And 
such  fact,  when  ascertained  and  fixed  by  the  person,  and  in  the 
manner  provided  by  the  terms  of  the  contract,  is  established 
between  the  parties  in  the  absence  of  fraud  or  manifest  mis- 
take ;  but  the  parties  are  at  liberty,  after  so  fixing  such  fact, 
to  go  into  court  and  litigate  such  differences  as  may  still  exist 
between  them.  See  Boston  v.  Pennsylvama  <&  0.  Canal  Co., 
13  Ohio  81 ;  Mansfield  &  8,  City  B.  Co.  v.  Veeder,  17  Ohio  385 ; 
Mundy  v.  Lou:isvill€  &  N,  B.  Co.,  67  Fed.  Bep*  633;  Kane  v. 
Stone  Co.,  39  O.  St.  1 ;  North  Leb.  B.  Co.  v.  McOrann,  33  Pa. 
St.  530  (75  Am.  Dec.  624) ;  Fwunde  v.  Burke,  16  Pa.  St.  469 
(55  Am.  Dec.  519) ;  Monongahela  Nav.  Co.  v.  Fenlon,  4  Watts 
&  Sergeant  (Pa.)  205 ;  Hamilton  v.  Liverpool,  L.  dk  O.  Ins.  Co., 
136  U.  S.  242. 

Chapter  14,  Title  XXI,  of  the  Code  of  1897  provides  that 
all  controversies  which  might  be  the  subject  of  a  civil  action 
may  be  submitted  to  the  decision  of  one  or  more  arbitrators,  as 
by  statute  provided;  and  the  submission  to  arbitrators  may 
be  of  particular  matters  or  demands,  or  of  all  demands  which 
one  party  has  against  the  other,  or  of  mutual  demands ;  and  it 
cannot  be  revoked  except  on  mutual  consent.  Code  Section. 
4395  enacts  that  awards  by  arbitrators  who  have  been  chosen 
without  complying  with  the  provisions  of  the  chapter  shall, 
nevertheless,  be  valid  and  binding  on  the  parties  thereto  as  is 
any  other  contract,  and  may  be  impeached  only  for  fraud  or 
mistake;  and  even  as  the  award  under  the  compensation  act 
can  be  made  finally  effective  only  by  decree  of  court,  so  the 
award  of  nonstatutory  arbitrators  can  be  enforced  only  by  an 
action.  We  are  not  aware  it  has  ever  been  claimed  that 
such  arbitration  statutes  are  void  for  ousting  the  courts  of 
jurisdiction,  or  for  any  other  reason — ^and  this  though  they 
provide  for  submission  of  the  entire  dispute  by  the  parties  to 
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arbitration,  an  extent  to  which,  as  will  presently  be  seen, 
the  compensation  act  does  not  go. 

It  has  provisions  that  indicate  that  it  is  not  intended, 
literally,  at  least,  to  give  the  statutory  arbitrators  all  the 
powers  that  conrts  have.  For  the  district  court  is  empowered 
to  enforce,  by  proper  proceedings,  the  provisions  of  the  section 
relating  to  the  attendance  and  testimony  of  witnesses,  and  the 
examination  of  books  and  records.  (Sec.  25.)  And  provision 
is  made  for  cases  whereby  the  judge,  on  notice,  may  commute 
future  payments  to  a  lump  sum,  restricted  in  amount  by  the 
statute,  and  upon  payment  there  shall  be  a  discharge  of  the 
employer  of  all  future  liability  on  account  of  the  injury  or 
death,  and  he  be  entitled  to  a  duly  executed  release,  upon  filing 
which,  the  liability  of  the  employer  under  any  agreement, 
award,  finding  or  judgment  shall  be  discharged  of  record. 
(Sec.  15.) 

So  far  as  specific  delegation  goes,  the  arbitration  com- 
mittee can  do  no  more  than  to  find  that  the  employe  should 
have  compensation  under  some  item  of  the  statute  schedule; 
and  the  commissioner  may,  on  investigation,  make  a  finding 
that  an  award  thus  made  shall  be  modified  or  terminated. 
It  is  manifest  that  this  does  not,  in  terms,  deprive  the  courts 
of  all  jurisdiction  in  the  premises. 

The  very  basis  of  power  to  award  compensation  under  the 
act  is  that  its  provisions  must  first  be  accepted ;  that  the  claim- 
ant must  be  an  employe ;  that  he  must  have  sustained  personal 
injuries ;  that  they  must  have  arisen  out  of  and  in  course  of 
the  employment ;  and  that  the  compensation  shall  be  at  rates 
fixed  by  the  statute.  By  the  terms  of  Section  10,  payment  of 
compensation  as  per  schedule  is  to  be  made  if  employer  and 
employe  have  accepted  the  act ;  and  under  Section  27,  the  arbi- 
tration committee  is  formed  and  proceeds,  not  because  there  is 
a  dispute  or  the  material  for  a  lawsuit  between  employer  and 
employe,  but  if  these  fail  to  reach  an  agreement  *  *  in  regard  to 
compensation  under  this  act." 

It  is  significant,  too,  that  appeal  is  provided  from  the 
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decree  enforcing  the  award,  on  which  all  save  pure  questions 
of  fact  may  be  reviewed.  For  all  practical  purposes,  the  rule 
prevailing  in  this  court,  on  the  law  side — for  that  matter,  the 
language  of  the  grant  in  the  Constitution — ^take  from  us  the 
power  to  pass  upon  pure  questions  of  fact.  The  elimination  of 
that  power  is  certainly  not  the  taking  of  power  to  review,  in 
Mo.  We  hold  that,  though  the  act  does  not,  in  terms,  provide 
for  judicial  review,  except  by  said  appeal,  the  statute  does 
not  take  from  the  courts  all  jurisdiction  in  the  premises.  Argu- 
ing for  the  validity  of  the  Ohio  Compensation  Act,  the  attor- 
ney general  of  that  state  concedes  that  if  the  board  allowed 
nothing,  or  less  than  the  compensation  fixed  by  statute,  court 
review  remains,  and  that,  perhaps,  the  courts  may  inquire 
whether  the  injury  arose  in  the  course  of  the  emplo3rment  or 
was  self-inflicted. 

Sabre's  case  (Vt.) ,  85  Atl.  694,  695,  holds  that,  as  the  Con- 
stitution provides  that  courts  shall  be  open  for  trial  of  all 
cases  proper  for  their  cognizance,  therefore  the  courts,  regard- 
less of  statute,  may  determine  whether  the  board  created  has 
gone  beyond  the  powers  granted  it.  We  are  in  no  doubt  that 
the  very  structure  of  the  law  of  the  land  and  the  inherent 
power  of  the  courts  would  enable  them  to  interfere,  if  what 
we  have  defined  to  be  the  jurisdiction  conferred  upon  the 
arbitration  committee  were  by  it  exceeded;  that  they  could 
inquire  whether  the  act  was  being  enforced  against  one  who 
had  rejected  it,  whether  the  claiming  employe  was  an  employe, 
whether  he  was  injured  at  all,  whether  his  injury  was  one  aris- 
ing out  of  such  employment,  whether  it  was  due  to  intoxica- 
tion of  the  servant,  or  self-inflicted, — or,  acceptance  being 
conceded,  into  whether  an  award  different  from  the  statute 
schedules  had  been  made,  into  whether  the  award  was  tainted 
with  fraud  on  part  of  the  prevailing  party  or  of  the  arbitra- 
tion committee,  and  into  whether  that  body  attempted  judicial 
functions,  in  violation  of  or  not  granted  by  the  act. 

All  of  which  establishes  that  the  statute  works  no  complete 
ouster  of  jurisdiction — ^the  only  ouster  which  is  condemned. 
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The  utmost  it  does  is  to  provide  administrative  machinery  for 
applying  rates  of  compensation  fixed  by  the  legislature,  as 
between  parties  who  have  agreed  to  have  the  amount  of  com- 
pensation merely,  thus  determined.  The  effect  of  statutes, 
never  challenged  so  far  as  we  are  advised,  which  limit  recovery 
for  negligence  causing  death,  is  to  compel  the  courts  to  do 
what  here  is  done  by  the  arbitrators. 


That  statute  sanction  of  agreements  which  do  divest  the 
courts  of  all  jurisdiction  to  settle  disputes  between  the  con- 
tracting parties  would  nullify  such  statute  is  not  at  all  deter- 
mined by  the  cases  that  condemn  such  agree- 
24.  OON0TITU-        ment.     It  is   one   thing  that  a  particular 

TIONAI.LAW:  .  ° 

diBtributionpf   contract  IS  void  because  the  law  disapproves 

powers :  Judl-  '^'^ 

ri^?o7^s-  ^^»  quite  another,  that  a  law  is  void  because 
uomre  to  del©-  j^  approves  rather  than  disapproves  such  con- 
tract. Whether  such  statute  is  valid  must 
depend  upon  what  ground  contracts  to  oust  the  court  of  juris- 
diction have  been  held  void.  If  avoided  because  against  pub- 
lic policy — and  the  avoidance  has  been  put  on  that  ground 
(see  Pox  V.  Accident  Association,  96  Wis.  390,  394,  395)— then 
contracts  approved  by  the  legislature  are  valid  against  that 
objection.  Since  statutes  not  inhibited  by  the  Constitution 
bindingly  declare  that  what  they  enact  is  public  policy,  a  con- 
tract expressly  authorized  by  such  statute  cannot  be  nullified 
for  being  against  public  policy.  Of  course,  the  legislature 
cannot  validate  such  contract  if  the  Constitution  puts  all  exer- 
cise of  all  judicial  powers  in  the  courts;  nor  any  contract 
that  ousts  the  courts  of  such  jurisdiction  as  the  fundamental 
law  gives  to  the  courts,  exclusively. 

The  true  scope  of  the  inquiry  is,  then,  whether  our  Con- 
stitution prevents  the  delegation  of  judicial  powers  by 
statute — paraphrased,  inhibits  statutory  approval  of  such  dele- 
gation by  contract. 
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The  provisions  of  our  fundamental  law  that  can  be  in 
the  least  applicable  here  are  the  following: 

'  *  The  judicial  power  shall  be  vested  in  a  Supreme  Court, 
district  court,  and  such  .  .  .  inferior  courts  as  the  gen- 
eral  assembly  may  from  time  to  time  establish."  Art.  5, 
Sec.  1. 

If  this  were  aU,  it  might  be  claimed  that  this  vests  all 
judicial  power  or  anything  that  can  be  claimed  to  savor  of  it 
exclusively  in  said  courts,  and  that,  therefore,  any  contract 
which  puts  judicial  power  in  any  aspect  or  of  any  degree  else- 
where than  in  said  courts  cannot,  therefore,  be  sanctioned  by 
the  legislature,  nor  upheld. 

The  duty  of  a  court  to  give  a  statute  such  construction,  if 
possible,  as  will  maintain  it,  rather  than  one  which  will  render 
it  unconstitutional — Santo  v.  State,  2  Iowa,  at  208;  State  v. 
County  Judge,  2  Iowa  280 ;  Duncomhe  v,  Prindle,  12  Iowa  1 ; 
Iowa  Homestead  Co.  v,  Webster  County,  21  Iowa  221— cannot 
be  well  performed  unless  the  Constitution,  too,  be  construed 
with  a  view  to  holding,  if  in  reason  possible,  that  a  statute  has 
not  violated  it.  At  the  least,  to  arrive  at  the  meaning  of  words 
used  in  a  section  of  the  Constitution,  interpretation  should  con- 
sider sections  preceding  and  following  it  having  reference  to 
the  same  subject-matter,  unless  the  words  to  be  construed  have 
such  clear  and  express  meaning  that  there  can  be  but  one  con- 
clusion as  to  what  was  meant.  AUen  v.  Clayton,  63  Iowa  11. 
Construing,  then,  with  consideration  of  all  that  is  said  on  the 
subject,  we  find,  in  Section  4  of  Article  5,  what  shows  that  it 
was  not  intended,  literally,  to  keep  aU  judicial  power  in  the 
Supreme  Court.;  because  this  latter  provides  what  are  clearly 
limitations,  to  wit,  that  the  Supreme  Court  shall  have  (1) 
appellate  jurisdiction  in  cases  of  chancery  and  in  no  others, 
(2)  and  shall  constitute  a  court  for  the  correction  of  errors 
at  law,  ''under  such  restrictions  as  the  general  assembly  may 
by  law  prescribe.'*  Clearly,  this  makes  Section  1  of  the  article 
less  than  a  literal  grant  of  exclusive  power,  because  it  not 
only  specifies  certain  powers  when,  if  there  were  a  grant  of 
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all  power,  no  specification  would  be  necessary,  but  expressly 
says  that  even  the  given  judicial  power  may  be  restricted  by 
the  legislature.  Sec.  6,  Art.  5,  provides  that  the  District  Court 
has  ''jurisdiction  in  civil  and  criminal  matters  arising  in  their 
respective  districts,  in  such  manner  as  shall  be  prescribed 
by  law."  This,  too,  indicates  that  no  unlimited  exclusive 
possession  of  the  judicial  power  is  intended. 

Our  investigation  has  failed  to  find  a  case  in  which  con- 
tracts unduly  restrictive  of  the  powers  of  courts  have  been 
avoided  on  the  ground  that  their  making  was  inhibited  by  a 
Constitution.  And  every  sanction  we  have  given  to  any  dele- 
gation of  judicial  power  to  tribunals  other  than  duly  consti- 
tuted judicial  tribunals  is,  of  necessity,  an  interp)retation 
that  our  Constitution  does  not  prohibit  all  delegations  of  such 
powers.  If  our  fundamental  law  puts  the  exercise  of  all  judi- 
cial power  in  the  constitutional  courts,  we  should  have  held 
that  any  delegation  of  such  power  by  the  legislature  is  an 
unconstitutional  enactment.  Instead,  we  have  sustained  many 
such,  and,  additional  to  the  instances  heretofore  referred  to, 
we  hold,  in  O'Brien  v.  Barr,  83  Iowa  51,  that  it  is  constitu- 
tional to  vest  in  the  executive  council  the  authority  to  deter- 
mine in  which  of  the  penitentiaries  a  convict  shall  be  con- 
fined ;  and,  in  State  v.  Mason  City  &  Ft.  D.  B,  Co.,  85  Iowa  516, 
that,  though  the  board  of  railroad  commissioners  may  not  be  a 
court,  it  may  still  be  given  jurisdiction  to  investigate  and 
determine  by  prescribed  rules  and  judicial  inquiry  questions 
submitted  to  it  under  statute  authority. 

It  is  the  holding  of  In  re  Assessment  of  Stock  Yards  Co., 
149  Iowa  5, 10,  that  the  delegation  of  judicial  powers  to  admin- 
istrative boards  is  not  a  void  act  because  in  contravention  of 
Article  3,  Section  1,  Constitution,  which  provides  that  the 
powers  of  government  of  the  state  are  divided  into  three 
departments,  legislative,  executive  and  judicial,  and  that  no 
person  charged  with  the  exercise  of  powers  properly  belonging 
to  one  of  these  departments  shall  exercise  any  function  apper- 

Vol.  175  U.— 21 
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taining  to  either  of  the  others,  except  as  by  the  Constitution 
expressly  directed  or  permitted. 

We  conclude  that  the  act  is  not  invalid  because  of  effec- 
tuating any  undue  abstraction  of  the  powers  of  courts. 

VI.  There  is  a  general  challenge  that,  if  the  employer 
rejects  the  provisions  of  the  act,  he  is  deprived  of  certain 
defenses,  and  it  is  put  epigrammatically  that  he  is  deprived 

of  practically  all  defense  if  he  insists  upon  his 

^^'  my!^^      constitutional  rights  to  trial  by  jury  under 

compensation    duc  proccss  of  law.     It  is  advisable  to  be 

act :  non-neff-  .  .        ,  , .        .      ,  . 

Ucenceof  em-    more  temperate  in  determination  than  is  this 

ployer.  ^ 

indulgence  in  advocacy. 

It  is  complained  that  the  act  denies  to  defendant  the 
right  to  show  that  the  injury  complained  of  was  caused  by  the 
negligence  of  the  plaintiff.  It  does  enact  that  the  only  negli- 
gence of  the  plaintiff  which  is  available  as  complete  defense  is 
negligence  which  is  self-inflicted  or  injury  which  is  the  result 
of  intoxication.  While  this  is  aU  of  the  negligence  of  the  plain- 
tiff which  so  operates,  we  have  held  herein  that  the  defendant 
is  left  at  liberty  to  prove  that,  either  by  reason  of  the  negli- 
gence of  the  plaintiff  or  for  any  other  reason,  the  defendant  is 
wholly  free  from  fault.  To  be  sure,  under  the  act  it  is  pre- 
sumed that  the  proximate  injury  was  the  direct  result  of  negli- 
gence on  part  of  the  employer,  and  upon  him  is  the  burden 
of  proof  to  rebut  this  presumption,  and  to  show  affirmatively 
that  no  negligence  of  his  is  at  fault  for  the  injury. 

It  was  never  claimed  that  the  Constitution  was  violated  by 
the  rule  that  the  employe  had  the  burden  of  proving  that  the 
master  was  to  blame  for  his  injury,  and  thus  creating  a  pre- 
sumption that  the  injury  was  not  due  to  the 
26.  MAsmiAND      fault  of  the  employer.    We  are  unable  to  see 

sbrtant:  bur-  •    ,  ,      ,  . 

den  of  proof :     why  the  convcrsc  of  the  rule  does  violate  the 

statutory  " 

stituSonaSSr    Constitution.    Rules  as  to  such  presumptions 

and  as  to  burden  of  proof  are  court-made,  and 
can  be  changed  or  abrogated  by  the  legislature. 

If  the  courts  could  place  the  burden  as  it  was  before  the 
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act,  it  is  manifest  that  the  legislature  may  abolish  the  court 
rule  and  substitute  for  it  one  reversing  the  former  rule ;  and 
acts  that  work  this  change  or  abrogation  come  within  the  words 
of  Mr.  Justice  Field,  quoted  in  Magoun  v.  lUinois  T,  &  S,  Bk., 
170  U.  S.  283,  293 : 

''It  is  hardly  necessary  to  say  that  hardship,  impolicy  or 
injustice  of  state  laws  is  not  necessarily  an  objection  to  their 
constitutional  validity." 

In  Mobile,  J.  &  K.  C.  B.  Co.  v.  Tumipseed,  31  Sup.  Ct. 
Bep.  136,  there  is  sustained  a  Mississippi  statute  under  which, 
in  actions  against  railway  companies  for  damage  done  to 
persons  or  property,  proof  that  the  injury  was  inflicted  by  the 
running  of  locomotives  or  cars  is  made  prima-facie  evidence 
of  negligence. 

Cases  like  that  of  Byers  v.  Meridian  Pig.  Co.,  84  O.  St. 
408,  do  not  militate  against  this.  It  holds  that  the  presump- 
tion of  malice  arising  from  the  publication  of  libel  is  not  one 
as  to  a  mere  matter  of  procedure,  but  is  substantive  law ;  and 
that,  as  the  legislature  cannot  take  away  rights  which  it  did 
not  give,  it  may  not  ordain  that  this  presumption  is  rebutted 
if  the  publisher  of  the  libel  retract. 

2. 

Contributory  negligence,  in  the  sense  that,  the  employer 
and  employe  being  both  negligent,  the  employe  will  be 
defeated,  no  matter  how  small  was  his  part  in  the  total  of 

the  two  negligences,  has  been  taken  away. 
27.  MACTnAMD      But  it  will  be  found  that  this  act  has,  in 

8SBTANT: 

workmen's        reality,  added  to  the  defense  of  contributory 

of  defeas*^?"    negligence  rather  than  subtracted  from  it, 

.  gnsutauoniai    though  not  by  comparison  with  what  the  law 

of  contributory  negligence  once  was.  If  it 
were  not  for  this  act,  all  contributory  negligence  would  be 
available  in  mitigation  only.  See  Sec.  3593-a  of  the  Supple- 
mental Supplement  to  the  Code  of  1915,  which  is  in  no  way 
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challenged.  By  reason  of  the  compensation  statute,  there  is  the 
right  so  to  plead  in  mitigation,  plus  the  right  to  plead  some 
contributory  negligences  in  bar. 

And  if  the  act  is  accepted,  Section  2  provides  that  no 
compensation  under  the  act  shall  be  allowed  for  any  injury 
caused  by  the  employe's  wilful  intention  to  injure  himself, 
or  to  wilfully  injure  another;  nor  if  the  injury  is  sustained 
where  intoxication  of  the  employe  was  the  proximate  cause 
of  the  injury. 

We  think  the  Jeffrey  case,  35  Sup.  Ct.  Rep.  167,  is  at  least 
authority  for  the  proposition  that  abolishing  such  defenses 
as  contributory  negligence,  assumed  risk  and  the  negligence 
of  fellow  servants  only,  where  the  employer,  being  free  to 
accept  or  reject,  rejects,  violates  no  constitutional  rights. 

3. 

Taking  away  the  defense  that  the  injury  is  due  to  the 
negligence  of  a  fellow  servant,  which  is  done  by  the  act,  is  not 
objectionable  as  illegal  classification,  nor  in  any  way  violative 
of  constitutional  rights.  Missouri  Pac.  B.  Co.  v.  Mackey,  127 
U.  S.  205 ;  Mobile,  J.  &  K.  C.  B.  Co.  v.  Tumipseed.  219  U.  S. 
35 ;  Watson  v.  8t.  Louis,  I.  M.  &  8.  B.  Co.,  169  Fed.  942. 

4. 

As  to  the  elimination  by  the  act  of  various  defenses  rest- 
ing on  risks  assumed  by  the  employe,  the  taking  of  such 
defenses  has  been  generally  held  to  be  within  the  power  of  the 
legislature.  See  Missouri,  K.  &  T.  B.  Co.  v.  Bailey  (Tex.), 
115  S.  W.  601 ;  El  Paso  &  S.  W.  B.  Co.  v.  Alexander  (Tex.), 
117S.W.  927. 

It  has  been  said  of  the  defenses  of  assumed  risk,  and  that 
the  injury  was  the  act  of  a  fellow  servant,  that,  having  been 
evolved  by  the  courts,  they  may  properly  be  abrogated  by  the 
legislature.  Borgms*  case  (Wis.),  133  N.  W.  209;  Jensen's 
case  (N.  Y.),  109  N.  E.  600,  604.  And  the  Supreme  Court  of 
the  United  States  has  held,  in  Mondou  v.  New  York,  N.  H.  <fe 
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H.  B,  B.  Co.,  32  Sup.  Ct.  Rep.  169,  that  such  rules  as  this  are 
common-law  rules,  and  no  one  has  a  vested  interest  in  such 
rules.  See  also  8ia;te  ex  rel.  Taple  v.  Creamer  (Ohio),  97  N.  E. 
602,  606,  left  column,  and  In  re  Opinion  of  Justices  (Mass.), 
supra,  and  State  v.  Clausen  (Wash.),  supra. 

5. 

It  is  urged  that  trial  by  jury  is  denied  of  all  issues  except 
the  amount  of  damages,  and  conceded  that,  as  to  the  latter,  the 
defendant  waived  trial  by  jury.    It  is  urged  that  such  trial 

is  denied  without  a  repeal  of  Code  Sec.  3650, 

**'  ScSSS  LAW :      that  issues  of  fact  in  an  ordinary  action  must 

iSS^of  riv'htl'    be  tried  by  jury  unless  the  same  is  waived. 

workmen's  .^ 

compenaauon  We  hold  on  this  appeal  that  the  statute 

did  not  deprive  the  appellant  of  the  right 
to  a  trial  by  jury  in  cases  where,  as  here,  he  rejects  the  com- 
pensation statute,  and  that  the  denial  is  an  error  in  interpre- 
tation, rather  than  obedience  to  legislative  action.  Without 
reference  to  the  constitutional  aspects  of  denying  jury  trial, 
the  statute  cannot  be  unconstitutional  for  denying  trial  by 
jury  if  it  does  not  deny  such  trial. 

It  is  true  that  the  statute  accomplishes  giving  the  jury  less 
to  do  than  formerly,  and  changes  the  character  of  its  work. 
It  can  no  longer  pass  upon  whether  the  plaintiff  should  not 
be  wholly  defeated  because  guilty  of  some  degree  of  negligence 
contributing  to  the  injury  complained  of,  and  can  defeat  the 
plaintiff  only  if  the  contribution  is  by  self -infliction,  or  by  neg- 
ligence due  to  intoxication.  Other  contributions  wiU  get  to  it 
only  on  a  plea  in  mitigation.  The  jury  will  no  longer  con- 
sider whether  the  plaintiff  should  be  defeated  because  the 
evidence  shows  he  assumed  the  risk  of  being  injured  as  he  was ; 
will  not  have  the  question  whether  there  must  be  a  failure  to 
recover  because  the  injury  was  due  to  the  negligence  of  a  fel- 
low servant.  It  will  not  have  the  question  whether  the  servant 
has  proven  that  his  injury  is  due  to  the  negligence  of  the 
master,  and  will  begin  its  inquiries  by  assuming  the  master  was 
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thus  negligent,  and  next  consider  whether  the  employer  has 
proven,  notwithstanding  this  presumption,  that  he  is  wholly 
free  from  fault.  It  is  self-evident  that  none  of  this  denies 
trial  by  jury,  but  merely  changes  the  rules  under  which  such 
trial  shall  proceed. 

Passing  abstractions  and  general  discussions,  and  coming 
to  the  question  whether  the  act  is  invalid  because  it  denies  the 
right  to  trial  by  jury  in  proceedings  to  administer  the  act 

between  those  who  have  accepted  it,  we  findjt 

^**  trfafi'ieHai:     universally  held  that  in  such  case  it  is  not  a 

compSfsation    Valid  objection  that  jury  trial  is  not  provided 

fionafiSw"""    for.    Sextonv.NewarkD%si.Ta.Co.{ii.J)y 

86  Atl.  451 ;  State  v.  Clausen  (Wash.),  supra; 
Jensen's  case  (N.  Y.),  109  N.  E.  at  603,  604;  Deibeikis*  case 
(111.),  supra;  MeUen  Lumber  Co.  v.  Industrial  Commissicm 
(Wis.),  142  N.  W.  187;  Kentucky  St.  Jour.  Co.  v.  Workmen's 
Comp.  Bd.  (Ky.),  170  S.  W.  1166. 

The  right  to  jury  trial  can  be  waived.  Our  own  statute 
(Code  Sec.  3650)  provides,  in  terms,  that  the  right  exists  only 
if  it  be  not  waived.  It  may  be  conceded  that  the  cases  hold, 
as  appellant  claims,  that  the  waiver  of  trial  by  jury  and  by 
due  process  of  law  must  be  by  voluntary  assent,  but  it  does  not 
follow  that  constitutional  guarantees  must  be  ''expressly" 
waived  by  the  party  thereby  affected. 

Proceeding  upon  this  premise,  the  authorities  hold  that, 
whenever  two  agree  to  have  their  difficulties  adjusted  by  a 
method  which  excludes  trial  by  jury,  they  thereby  waive  the 
right  to  sucU  trial ;  that  the  right  to  such  trial  is  waived  by 
electing  to  come  within  the  act ;  that  such  acts  take  away  the 
cause  of  action  on  the  one  hand  and  the  ground  of  defense  on 
the  other,  and  merge  both  in  a  statutory  indemnity,  fixed  and 
certain ;  that  for  these  benefits  the  parties  are  required  to  give 
up  ''the  doubtful  privilege  of  having  a  jury  assess  his  dam- 
ages, a  eonsiderable  part  of  which,  if  recovered  at  all,  after 
long  delay,  must  go  to  pay  expenses  and  lawyer  fees.''  In  the 
case  of  State  v.  MouiUain  Timber  Co.,  135  Pac.  645,  it  is  held 
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that  the  right  to  regulate  the  management  of  industries  is  so 
within  the  police  power  as  that  workmen's  compensation  acts 
are  valid,  though  thereby  the  injured  employe  is  deprived  of 
a  jury  trial. 

a.  The  right  to  trial  by  jury  is  not  absolute  in  the  sense 
that  it  has  universal  application.  There  is  not  a  general  right 
to  such  trial  in  special  proceedings.    Oreen^  v*  Smith!,  Ill  Iow» 

183;  In  re  County  Printing,  1^$  lot^v^Qt^?- 
juiy:  scope  of    There  are  cases  holding  it  to  be /^rirpr  lo 

submit  some  ordinary  actions  to  a  jury,  evea 
in  an  advisory  way.  Porter  v.  BtUterfield,  116  Iowa.  725. 
No  jury  is  allowed  in  inquests  such  as  juvenile  delinquent 
acts.  The  right  exists  only  in  cases  where  it  existed  at  the 
adoption  of  the  Constitution.  Cunningham's  case  (Mont.) 
119  Pac.  554. 

b.  The  Federal  Constitution  does  not  regulate  the  grant- 
ing or  denying  jury  trial  by  the  state,  but  has  reference  to 
administration  of  the  Federal  law  in  the  Federal  courts. 

Cunmngham's  case,  supra;  State  v.  Mountain 
"•  iu^i'f^llS    Timber  Co.  (Wash.),  135  Pac.  645,  646. 

Constitution.  v  />  7 

No  fundamental  rights  are  disturbed 
because  said  defenses  have  been  eliminated  or  modified,  nor 
by  changes  made  in  presumption  of  fact. 

Vll.  Aside  from  the  question  whether  the  act  is  wrong- 
fully compulsive,  there  is  little  more  to  be  said  upon  the  gen- 
eral insistence  that  the  statute  violates  the  guaranties  of  due 

.^  ^    process  of  law  and  of  equal  protection  of  the 

™'*;*iJ:fJJ;     laws,  and  that  it  eflFects  a  wrongful  abridg- 

comp€Mation    ^^^^  o'  ^^^  privileges  and   immunities  of 

*^*'  citizenship. 

In  Merchants  <fe  M.  Nat.  BamJc  v.  Pennsylvania,  17  Sup. 
Ct.  Rep.  829,  it  is  said  that,  as  the  statute  fixes  the  time  when 
the  bank  shall  make  its  report  to  the  auditor  general  of  the 
value  of  its  shares,  and  directs  him  to  hear  the  stockholders, 
it  satisfies  the  requirement  as  to  *'due  process  of  law*'  in 
tax  proceedings,  which  is  that  the  law  shall  fix  the  time  and 
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place  at  which  the  assessment  is  to  be  made;  the  rale  being 
that  o£Scial  proceedings  are  always,  in  the  absence  of  express 
provision  to  the  contrary,  to  be  had  at  the  ofBce  of  the  officer 
charged  with  the  duties. 

Buitfield  V.  Stranahan,  24  Sup.  Ct.  Bep.  349,  holds  that 
assuming  that  no  opportunity  was  afforded  by  the  Tea  Inspec- 
tion Act,  29  Statutes  at  Large,  604,  to  an  importer  of  teas  for 
a  hearing  with  reference  to  the  establishing  of  government 
standards  of  purity,  quality  and  fitness  for  consumption,  and 
the  question  as  to  whether  his  tea  should  be  rejected  as  not 
entitled  to  admission  because  inferior  to  government  standards, 
yet  the  statute  is  not  thereby  rendered  objectionable  as  a  denial 
of  due  process  of  law. 

In  Cunningham's  case  (Mont.)»  119  Pac.  554,  555,  it  is 
held  that  the  phrase  ''due  process  of  law"  does  not  necessarily 
mean  trial  or  hearing  by  judicial  proceeding,  and  in  State  8av. 
&  Com.  Bank  v.  Anderson  (Calif.),  132  Pac.  755,  that  due 
process  of  law  does  not  necessarily  imply  a  regular  proceeding 
in  a  court  of  justice.  In  principle,  the  decision  in  Cunning- 
ham's  case,  supra,  is  that  the  power  to  enact  a  compulsory  law 
exists,  and  that  such  enactment  is  not  in  violation  of  the  due 
process  clause  of  the  Federal  Constitution.  And  that  is  the 
holding  of  In  re  Opinion  of  Justices  (Mass.),  96  N.  E.  308, 
and  of  Borgnis'  case  (Wis.),  133  N.  W.  209,  wherein  it  is 
held  that,  since  the  commission  administering  the  workmen's 
compensation  law  is  a  mere  administrative  board,  it  had  power 
to  investigate  or  determine  facts  without  notice  to  the  parties 
of  each  successive  step  in  the  proceedings,  without  thereby 
working  a  denial  of  **due  process  of  law." 

The  Washington  Compensation  Act  is  sustained  against 
objection  that  it  unduly  abridges  the  privileges  and  immuni- 
ties of  the  citizen,  and  that  it  denies  the  equal  protection  of  the 

laws.    Clausen's  case,  117  Pac.  1101.    So  is 

5'-  TioNALLAw^      ^^^  ludustrial  Insurance  Law  of  that  state. 

fmminliueJf*    'S^o^c  V,  Mountain  Timber  Co,  (Wash.),  135 

corporauoni.     p^^    g^g     rpj^^   qj^j^    Employer's   Liability 
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Insurance  Act  is  declared  to  be  a  valid  exercise  of  legislative 
power,  not  repugnant  to  the  Federal  or  State  Constitution, 
or  to  any  limitation  contained  in  either.  State  v.  Creamer 
(Ohio),  97  N.  B.  602. 

Finally,  defendant  admitted  in  answer  that  it  is  a  corpo- 
ration, and  a  corporation  is  not  a  ''citizen"  within  the  pro- 
tection of  the  ''privileges  and  immunities"  provisions  of  the 
Federal  Constitution.  Dutton  v.  Priest  (Fla.),  65  So.  282; 
Paid  V.  Virginia,  8  Wall.  168;  Liverpool  Ins,  Co.  v.  Massa- 
chusetts, 10  Wall.  566 ;  Doyle  v.  Continental  Ins.  Co.,  94  U.  S. 
535;  Lafayette  Ins.  Co.  v.  French,  18  How.  (U.  S.)  404;  Bank 
V.  Earle,  13  Pet.  (U.  S.)  519;  Warren  Man.  Co.  v.  Etna 
Ins.  Co.,  2  Paine  (U.  S.)  501 ;  Ducat  v.  Chicago,  10  Wall.  410; 
Pembina  C.  8.  Mining  Co.  v.  Pennsylvania,  125  U.  S.  181. 

The  eflfect  of  Kentucky  State  Journal  Co.  v.  Workmen^ s 
Camp.  Bd.  (Ky.),  170  S.  W.  1166,  is  to  hold  the  Workmen's 
Compensation  Board  Act  of  Kentucky  invalid  because  the 
Constitution  of  Kentucky  prohibits  the  legislature  from  limit- 
ing the  amount  to  be  recovered  for  personal  injuries  and  for 
injuries  resulting  in  death. 

Division  IV. 

In  our  treatment  of  many  objections  made,  we  have 
assumed,  argtiefido,  that  the  act  is  compulsory.  In  terms,  it 
compels  the  doing  of  nothing  and  the  acceptance  of  nothing, 

unless  its  provisions  be  accepted.    In  terms 

'*'  ira^Sr^      ^^  least,  it  leaves  the  parties  free  whether  to 

canpSiM^tion    accept  or  reject.    But  the  complaint  is  made 

it^'defenaoi:    that,  cvcn  though  this  be  so,  and  even  though 

conatituuonai    many  requirements  of  the  act,  if  in  truth 

Iaw. 

voluntarily  accepted,  work  nothing  inhibited 
by  fundamental  law,  the  freedom  to  take  or  leave  is  one  in 
seeming  only;  that,  notwithstanding  its  protestations  to  the 
contrary,  the  statute  exercises  unreasonable  coercion  to  induce 
acceptance  of  it ;  and  that,  if  what  it  provides  independently 
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* 

be  constitutional^  it  is  yet  unconstitutional  to  compel  accept- 
ance of  what  would  be  valid  if  one  were  truly  left  free  to 
accept  or  reject  it 

There  are  some  provisions  not  yet  discussed :  for  instance, 
the  provision  of  Section  26  that,  if  the  employer  and  employe 
reach  an  agreement  in  regard  to  compensation  under  the  act, 
a  memorandum  thereof  filed  with  the  commissioner  is  not  to 
be  approved  by  him  unless  its  terms  conform  to  the  provisions 
of  the  act.  Of  this  it  is  complained  that  it  compels  settlement 
to  be  made  through  the  machinery  of  the  statute;  that  it 
denies  the  right  of  the  parties  to  discuss  and  settle  differences, 
and  so  denies  the  right  of  contract.  The  last  paragraph  in 
Section  1,  that  where  the  parties  have  not  given  notice  of  the 
election  to  reject,  every  contract  of  hire  between  them,  express 
or  implied,  shall  be  construed  as  an  implied  agreement  between 
them  on  part  of  one  to  provide,  secure  and  pay,  and  on  part 
of  the  other  to  accept  compensation  in  the  manner  provided 
by  the  act,  is  charged  to  work  * '  arbitrary  constructions  which 
deprive  defendant  of  its  rights,  remedies  and  property;''  and 
it  is  said  that  this  is  especially  accomplished  by  that  part  of 
Section  1  which  creates  a  conducive  presumption  that  an 
employer  defined  by  the  act  has  elected  to  provide,  secure  and 
pay  compensation  according  to  its  terms. 

It  is  complained  that,  because  this  conclusive  presumption 
prevails,  unless  certain  prescribed  notices  are  given  by  him 
which  the  statute  prescribes  terms  for,  it  operates  to 
deprive  the  employer  of  an  election  to  remain  outside 
of  the  penalties  of  the  act.  It  is  difficult  to  grasp  the  point 
that  the  employer  has  not  such  election  because  he  is  con- 
clusively presumed  to  have  elected  to  accept,  unless  specified 
notices  are  by  him  given.  This  surely  does  not  compel  him 
to  accept  the  act,  but  is  merely  a  provision  what  he  must  do 
to  avoid  a  presumption  that  he  has  accepted.  And  it  is  also- 
difficult  to  apprehend  how  this  contention  can  be  material, 
here,  where  defendant  concedes  in  his  brief  that  he  has  rejected 
the  law. 
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It  is  urged  that  Section  27,  providing  for  the  formation 
of  an  arbitration  committee  if  the  parties  fail  to  reach  an 
agreement  in  regard  to  compensation,  in  some  way  violates 
constitutional  rights.  And  of  Section  19,  which  makes  pre- 
sumptively fraudulent  any  contract  or  agreement  made  by  the 
employer  with  the  employe  or  other  beneficiary  of  any  daim 
under  the  provision  of  the  act  within  12  days  after  injury, 
it  is  said  that  thereby  the  state  assumes  to  prevent  any  adjust- 
ment  except  through  arbitration. 

The  insurance  provisions  have  been  noted  before.  An 
additional  complaint  is  that  insurance  must  be  taken  out  by 
certain  employers,  no  matter  how  small  the  risk  of  accident, 
and  that  the  alternative  is  being  subjected  to  what  amounts 
to  leaving  them  with  '' practically  no  ground  of  defense.'' 
It  may  not  be  amiss  to  again  point  out  that,  though  no  insur- 
ance be  effected,  substantial  defenses  are  still  left»  if  the 
employer  rejects  the  act,  which,  as  will  be  shown,  he  is  at 
liberty  to  do. 

2. 

Let  it  be  freely  conceded  that  requirement  of  things 
proper  in  themselves  may  make  the  statute  which  requires 
them  void.  It  is  valid  to  provide  a  method  of  arbitration  for 
those  who  freely  accept  the  statute  which  provides  it,  and  to 
limit  the  amount  that  shall  be  paid  and  received  by  those 
who  freely  submit  to  that  limitation.  Statutes  have  been  quite 
generally  enacted,  and  either  never  challenged  or  else  sus- 
tained, in  which  the  legislature  limits  the  amount  that  might 
be  recovered — say  for  death  caused  by  negligence.  If  this 
may  be  done  by  the  legislature,  it  may,  of  course,  do  the  lesser, 
and  provide  that  there  shall  be  no  recovery  beyond  a  pre- 
scribed amount  for  an  injury  due  to  negligence  which  does  not 
cause  death.  By  the  same  token,  since  the  act  of  assembly  is 
public  policy,  one  who  makes  a  contract  that  recovery  for 
injury  shall  have  a  certain  maximum,  or  be  arbitrarily  a 
certain  sum,  is  not  violating  public  policy,  if  the  legislature 
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affirmatively  declares  that  such  limiting  is  proper.  If  it  be 
conceded  that  in  the  exercise  of  the  police  power  the  legisla- 
ture may  say  that,  where  the  parties  agree  to  it,  the  compensa- 
tion for  injury  shall  be  per  schedule  enacted  by  the  legisla- 
ture, it  may  certainly  create  a  commission  or  administrative 
board  or  body,  with  power  to  administer  such  schedule  as 
between  parties  who  have  freely  agreed  to  such  application  of 
the  schedules  by  arbitrament. 

But  all  this  assumes  that  the  statute  is  in  truth  accepted, 
freely.  If  that  be  not  so,  such  provisions  as  have  been 
instanced  may  not  save  the  statute,  because  in  themselves 
proper.  One  may  waive  a  constitutional  right,  but  cannot  be 
compelled  to  do  so  and  be  arbitrarily  subjected  to  an  option 
to  stand  upon  one  right  under  penalty  of  losing  another. 
Byers  v.  Meridian  Printing  Co,,  84  O.  St.  408.  It  would  not 
save  the  act  if  every  provision  in  it  was  itself  valid,  and  though 
it  said,  in  the  plainest  words,  that  all  were  free  to  reject  it, 
if  the  death  penalty  were  to  be  inflicted  on  rejection,  or  if  one 
rejecting  were  thereupon  denied  the  right  to  vote  or  to  send 
his  children  to  the  public  schools.  The  test,  then,  is  whether 
the  act  in  truth  resorts  to  undue  compulsion  to  induce 
acceptance. 

The  only  compulsion  is  to  eliminate  and  modify  certain 
defenses,  and  to  change  certain  court-made  rules,  already  fully 
discussed.  It  has  already  been  demonstrated,  we  think,  that 
such  eliminations,  modifications  and  changes  are,  in  them- 
selves, a  proper  exercise  of  legislative  powers. 

In  Jeffrey  v.  Blagg,  35  Sup.  Ct.  Rep.  167,  dealing  with 
the  validity  of  the  Ohio  Compensation  Act,  which,  among 
other  things,  was  attacked  for  arbitrarily  eliminating  defenses 
like  contributory  negligence,  assumed  risk,  and  the  negligence 
of  fellow  servants,  from  larger  shops,  while  leaving  them  to 
smaller  ones,  the  court  said : 

'^No  employer  is  obliged  to  go  into  this  plan.  He  may 
stay  out  of  it  altogether,  if  he  will." 

The  Supreme  Court  of  Ohio  has  upheld  the  Ohio  act  on 
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the  spx>uiid  that  it  is  purely  optional  and  voluntary,  both  as 
to  employes  and  employer,  in  so  far  as  it  deals  with  the  require- 
ment that,  if  the  parties  concerned  elect  to  accept  the  act, 
they  shall  make  certain  payments  to  effectuate  insurance 
against  the  results  of  accidents  in  the  employment.  Substan- 
tially this  is  afiSrmed  in  In  re  Opinion  of  Jusiices  (Mass.), 
96  N.  E.  308,  as  to  a  statute  substantially  like  the  one  at  bar. 
It  is  therein  said  that,  so  long  as  it  is  elective,  an  act  requiring 
an  employer  to  become  a  subscriber,  and  the  employe  to  waive 
right  to  sue  at  common  law  and  accept  compensation  provided 
in  the  act,  violates  no  constitutional  requirement.  The  same 
is  the  holding  of  the  Supreme  Court  of  Wisconsin  in  Mellen 
V.  Industrial  Commissum,  142  N.  W.  187,  189.  The  Deiheikis 
case  (111.),  104  N.  E.  211,  212,  holds  that  the  requirement  to 
arbitrate,  being  elective,  is  not  an  unconstitutional  delegation 
of  judicial  power  to  the  arbitrator,  and  parties  may  validly 
agree  to  submit  to  arbitrators  other  than  the  regularly  organ- 
ized courts.  The  Borgnis  case  (Wis.),  supra,  refuses  to  accede 
to  the  theory  that  the  withdrawal  of  certain  defenses  coerces 
the  employer,  and  that  his  acceptance  coerces  the  employe, 
thi^ough  fear  of  discharge. 

It  comes  to  this :  Can  a  law  be  void  for  coercion  which 
attaches  no  penalty  to  rejection  of  its  provisions  other  than 
taking  away,  in  whole  or  in  part,  that  which  the  citizen  may 
lawfully  be  deprived  of  without  reference  to  any  statute  which 
might  be  either  accepted  or  rejected  f  If  the  legislature  may 
validly  say:  **You  shall  not  defend  with  contributory  negli- 
gence, nor  with  fault  of  fellow  servants ;  you  must  prove  you 
are  not  in  fault  for  the  injury  suffered  by  your  servant  while 
doing  your  work;  you  must  effect  insurance  so  that  your 
insolvency  may  not  leave  him  a  crippled  public  charge,  or 
make  a  public  burden  of  his  dependents;  you  may  contract 
with  each  other  to  arbitrate  summarily,  effectively  and  cheaply, 
and  the  award  shall  be  not  more  than  a  stated  sum,  and  you 
shall  not  contract  for  less  payment" — can  validly  compel  all 
this  without  enacting  a  workmen's  compensation  act — then 
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how  can  the  saying  that ' '  these  things  you  shall  lose  and  these 
things  you  shall  do  unless  you  accept  the  act/'  be  undue 
compulsion  1 

One  who  is  at  liberty  to  do  or  not  to  do  a  thing  can 
always  say,  "I  will  not  do  what  I  can  refuse  to  do,  with  or 
without  reason,  unless  you  do  what  I  demand."  There  can 
be  no  coercion  in  the  sight  of  the  law  effectuated  by  doing  or 
not  doing  what  one  has  the  absolute  right  to  do  or  not  to  do, 
no  matter  what  terms  are  attached  to  doing  or  refraining.  One 
who  has  absolute  right  to  do  or  not  to  do  a  thing  can  attach 
to  his  doing  or  not  doing  any  condition,  no  matter  how  unrea- 
sonable or  arbitrary.  The  remedy  is  refusal  to  accede  to  the 
unreasonable  demand*  To  threaten  one  with  suit  on  a  note 
and  resulting  costs  unless  something  asked  be  done,  is  not 
duress  if  the  note  is  confessed  and  due.  One  having  a  house 
to  lease  may  decline  to  lease  it  unless  the  proposing  tenant 
will  agree  to  stay  away  from  church,  or  to  eat  nothing  but 
tomatoes.    The  remedy  is  to  get  another  house. 

Constitutional  rights  can  be  waived.  That  such  waiver 
itself  works  a  violation  of  the  Constitution,  where  the  induce- 
ment to  waive  does  nothing  prohibited  by  the  Constitution,  is 
inconceivable. 

The  only  penalty  for  non-acceptance  of  this  act  is  the 
infliction  of  what  the  legislature  may  do  in  any  event.  This 
is  not  invidious  compulsion. 

The  trial  court  erred  in  holding  that  the  act  precludes 
the  defense  that  the  employer  is  in  no  wise  at  fault  for  the 
injury  charged  to  him.    For  this,  reversal  must  ensue.     In 

all  other  respects  the  decision  below  is  right, 

•*>•  J^JJ^t**^      and  the  validity  of  the  statute  under  consider- 

SSSSSation    ation  is  hereby  affirmed.    It  follows:  (1)  that 

cStinS'em^'      defendant  has  the  burden  of  proving  that  the 

frf^uto'ry^neg-   injury  to  the  plaintiff  was  not  the  direct  result 

lisence aji mit-  ,     ,. ,  •   ^,  i.  • 

igauxiffdam-     and  did  not  grow  out  of  the  negligence  of 

defendant  and  that  no  negligence  of  defend- 
ant was  the  proximate  cause  of  the  injury ;  (2)  that  defendant 
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has  the  burden  of  proving  that  plaintiff  was  wilfully  negli- 
gent, and  thus  negligent  with  intent  to  cause  the  injury,  or 
that  plaintiff's  negligence  was  the  result  of  his  intoxication; 
(3)  a  defendant  may  plead  other  than  said  contributory  negli- 
gences on  part  of  plaintiff,  but  only  as  in  mitigation  of  dam* 
ages,  in  suits  brought  for  injuries  sustained  after  the  taking 
effect  of  Section  3593-a  of  the  Supplemental  Supplement  to  the 
Code,  1915,  and  has  the  burden  of  proof  on  these;  (4)  any 
of  said  matters  upon  which  he  has  the  burden  of  proof, 
defendant  must  plead  as  a  defense,  or  as  matter  in  mitigation, 
respectively;  (5)  on  issue's  being  joined  by  thus  pleading,  a 
jury  triri  must  be  had,  unless  trial  by  jury  is  waived. 

The  Fourteenth  Amendment  is  not  violated  by  the 
announcing  of  said  rule  of  pleading. 

The  cause  is  remanded  for  proceeding  therewith  in  all 
ways  not  inconsistent  with  this  opinion. 

The  petitions  for  rehearing  are  each — Overrtded, 
Affirmed  in  part  and  Reversed  in  part. 

All  the  Justices  concur. 


Sophia  Pobteb,  Appellee,  v.  Gbaoe  Heishman,  Appellant. 

BUSBAND  AND  WIFE:    AUenstlon  of  Affectiaiis— Verdict— Snfflci- 

1  ency  of  Evidence.  Evidence  reviewed,  and  held  sufficient  to  sup- 
port a  verdict  in  some  amount  for  the  alienation  of  the  affections 
of  a  husband  for  his  wife. 

WITNESSES:  Impeadiment— Hostility.    It  is  always  relevant  to  in- 

2  quire  of  a  witness  whether  he  is  not  hostile  to  the  party  against 
whom  he  is  testifying,  and  whether  he  had  not  made  threats  to 
testify  against  such  party,  and,  with  proper  foundation  therefor, 
the  witness  may  be  impeached. 

HUSBAND  AND  WIFE:    AUenation  of  Affections  of  HniAMOd— Ex- 

8    oessive  Vezdiet — 110,000.    In  computing  the  damages  suffered  by 

a  wife  because  of  the  alienation  of  the  affections  of  the  husband 

for  the  wife,  the  all-important  inquiry  is:     What  has  the  wife  lost 

in  the  way  of  affections  T    Were  the  relations  between  the  wife  and 
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her  huBband,  prior  to  the  alienation  by  defendant,  of  the  most  ami- 
cable, harmonious  and  loving  character,  or  had  the  wife,  from 
other  causes,  already  lost  in  large  degree  the  affections  of  the  hus- 
band T  Tested  by  this  rule,  held,  a  verdict  for  $10,000  was,  under 
the  record,  excessive. 

Appeal  from  Orinnell  Superior  Court. — P.  G.  Nobbis,  Judge. 

Wednesday,  Ogtobeb  27,  1915. 

Rehearing  Denied  Thursday,  April  6,  1916. 

Action  at  law  to  recover  damages  from  the  defendant 
for  the  alienation  of  the  affections  of  plaintiff's  husband. 
Upon  issues  joined,  the  case  was  tried  to  a  jury,  resulting  in 
a  verdict  and  judgment  for  plaintiff  in  the  sum  of  $10,000, 
and  defendant  appeals. — Reversed  and  Bemcmded. 

J.  H.  Paiton  and  W.  B.  Lewis,  for  appellant. 
Bray,  Shifflet  cfe  WUkie,  for  appellee. 

Deemer,  J. — I.  Plaintiff  was  married  to  Art  Porter  in 
January  of  the  year  1902.  She  was  his  senior  by  several 
years,  and  at  the  time  of  his  marriage,  the  husband  was  a 

minor.    After  marriage,  they  lived  on  a  farm 

*'  wSro^emi?     ^^^  ^^^  years,  when  they,  in  the  year  1909, 

[{JSa^'/.^ct:    moved  to  Grinnell,  and  shortly  thereafter,  the 

evSelS^^'      husband  became  interested  in  the  automobile 

business,    conducting    a   small    garage   and 
repair  shop. 

Defendant  is  the  wife  of  E.  C.  Heishman,  and  they,  too, 
lived  on  a  farm  for  some  years  before  moving  to  Grinnell, 
some  time  in  the  year  1908.  At  the  time  of  trial,  defendant 
was  about  42  years  of  age,  and  she-  had  two  sons,  one  21  and 
the  other  19  years  of  age.  According  to  the  record,  defendant 
became  acquainted  with  Art  Porter  some  time  in  the  year  1911, 
the  exact  time  being  in  dispute;  but  the  acquaintanceship 
was  not  earlier  than  February  and  not  later  than  the  fall  of 
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that  year.  The  defendant's  husband  owned  an  automobile, 
and  had  occasion  to  have  it  repaired  and  to  buy  supplies  for 
it  from  Art  Porter.  This  commenced  some  time  in  the  fall 
of  the  year  1911.  Some  time  in  the  fall  of  1911,  the  Porter 
family  arranged  to  get  milk  from  the  Heishmans,  and,  for 
some  months,  either  plaintiff's  husband  went  for  it  or  it  was 
delivered  to  the  Porters  by  one  of  the  defendant's  boys.  At 
the  time  when  plaintiff  was  getting  milk,  he  (Art  Porter) 
would  go  frequently  into  the  defendant's  house  and  play  cards 
with  defendant's  husband  or  the  boys.  Porter  rode  in  the 
Heishman  auto  several  times  during  the  year  1911,  and, 
becoming  an  agent  for  the  sale  of  what  is  known  as  the  Garter 
car,  he  thought  the  Heishmans  a  good  prospect,  and  tx>ck  them 
riding  several  times  in  one  of  these  cars.  Finally  the  family 
became  interested  in  the  new  car  and  agreed  upon  its  purchase, 
delivery  to  be  made  at  Des  Moines  on  the  fourth  day  of  July, 
1912.  Defendant  had  not  met  the  plaintiff  until  that  day, 
when  plaintiff  insisted  upon  making  the  trip  to  Des  Moines 
with  the  Heishmans,  to  get  the  car.  On  the  day  preceding, 
plaintiff  and  her  husband  had  some  words  about  the  Des 
Moines  trip  and  regarding  the  defendant ;  and  plaintiff  testi- 
fied that,  on  this  occasion,  her  husband  struck  her,  knocking 
her  down  and  giving  her  a  black  eye.  On  the  next  day,  plain- 
tiff and  her  husband  and  defendant  and  her  husband  went  to 
Des  Moines  to  get  the  car.  All  rode  in  the  car  that,  day  and 
spent  part  of  the  afternoon  in  one  of  the  parks  in  the  city; 
but  they  did  not  drive  the  car  home.  Plaintiff  says  that  this 
was  by  reason  of  a  prior  agreement  between  her  husband  and 
Mrs.  Heishman  that  they  would  not  take  it  back  to  Qrinnell 
with  them  that  day,  but  would  return  and  bring  it  back  when 
plaintiff  was  not  along.  In  any  event,  plaintiff's  husband, 
defendant  and  one  of  her  sons  went  to  Des  Moines  on  the  sixth 
day  of  July  and  brought  the  car  back  to  Grinnell.  It  was 
arranged  at  the  time  of  the  purchase  that  the  car  should  be 
kept  at  Art  Porter's  garage  after  it  was  brought  home,  and 
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that  Porter  should  teach  the  defendant  how  to  drive  it.  There 
was  also  some  kind  of  an  arrangement  to  store  the  auto  with- 
out expense  l^  Porter,  in  order  that  he  might  use  it  for 
demonstrating  purposes.  Plaintiff  says  that  she  became  sus- 
picious of  her  husband's  conduct  with  defendant  some  time 
prior  to  the  making  of  the  Des  Moines  trip,  and  had  trouble 
with  him  over  his  conduct  with  Mrs.  Heishman ;  and,  on  the 
morning  of  July  4th,  said  to  defendant  that  there  was  too 
much  talk  going  around  about  her  riding  around  town  so 
much  with  plaintiff's  husband.  This  was  squarely  denied  by 
defendant,  who  says  that  no  complaint  was  made  to  her  until 
about  Christmas  of  the  year  1912. 

To  all  outward  appearances,  the  relations  between  the 
two  families  were  amicable  until  the  month  of  December,  when 
plaintiff  upbraided  the  defendant  because  of  the  talk  about 
her  and  plaintiff's  husband.  This  was  again  repeated  in 
January,  1913,  in  a  talk  between  plaintiff  and  defendant  and 
her  husband.  Before  that,  the  parties  were  frequently 
together;  they  took  many  rides  in  automobiles  around  the  city 
and  into  the  country,  attended  band  concerts  and  moving  pic- 
ture shows,  and  the  defendant  and  her  family  had  Thanks- 
giving dinner  at  the  Porter  home.  All  family  relations  were 
broken  between  plaintiff  and  the  defendant  and  her  family 
at  this  January  meeting,  and  plaintiff's  husband  left  home 
and  did  not  return  until  February  27,  1913,  remaining  but 
for  a  few  days,  and  then  taking  what  was  supposed  to  be  his 
final  departure,  but  returning  again  in  May,  after  plaintiff 
had  brought  this  suit,  when  it  is  claimed  he  threatened  to  kill 
her,  and  locked  her  in  a  bathroom  until  she  would  sign  some 
papers  disposing  of  this  action.  In  September  of  the  year 
1912,  plaintiff's  husband  and  defendant  attended  the  Mar- 
shalltown  Fair  together,  taking  defendant's  machine  there  for 
demonstrating  purposes.  According  to  some  of  the  witnesses, 
and  as  stated  by  defendant,  she  went  under  an  arrangement 
that  she  should  receive  pay  for  her  time  while  there,  for  allow- 
ing her  car  to  be  used  and  for  assisting  in  making  sales.    The 
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two  stayed  in  Marshalltown  for  several  days,  until  they  were 
located  by  the  plaintiff.  After  that,  they  made  a  trip  together 
in  company  with  defendant's  sister-in-law  and  another  man, 
and  there  is  ample  testimony,  if  believed  by  a  jury,  to  show 
that  the  plaintiff's  husband  and  the  defendant  had  sexual 
intercouiBe  on  both  occasions.  There  is  also  a  great  deal  of 
testimony  tending  to  show  that  plaintiff's  husband  was  fre- 
quently at  defendant's  house  at  all  times  of  the  day  and  night, 
ofttimes  when  defendant's  family  was  away  from  home;  that 
defendant  was  daily  and  often  several  times  a  day  at  the 
Porter  garage;  that  they  had  long  daily  conversations  over 
the  telephone;  and  that  plaintiff's  husband  called  defendant 
endearing  names.  They  were  seen  quite  often  together  at  Des 
Moines  and  Colfax,  sometimes  at  hotels  and  at  other  times  on 
the  street,  or  in  stores.  There  is  also  testimony  that  plaintiff's 
husband  purchased  clothing  and  gave  it  to  the  defendant, 
although  this  is  denied  by  defendant  and  her  husband. 

Although  this  is  but  a  part  of  the  record,  enough  has  been 
recited  to  show  that  there  is  ample  testimony  to  support  a 
verdict  for  the  plaintiff  in  some  amount,  and  that  there  is  no 
merit  in  the  defendant's  contention  that  plaintiff  did  not  make 
out  a  case  for  the  jury. 

11.  Some  rulings  on  testimony  are  challenged.  We  shall 
refer  to  but  one  of  them,  as  the  others  are  manifestly  correct, 
and  need  no  attention,  because  they  involve  no  new  or  doubt- 
ful propositions.  One  B.  J.  Patterson,  a  wit- 
tep^chmcnt:     ness  for  the  plaintiff,  gave  very  material  and 

damaging  testimony  regarding  the  conduct  of 
plaintiff's  husband  and  the  defendant  while  at  the  Marshall- 
town  Fair.  For  the  purpose  of  showing  his  interest  in  the 
case  and  his  hostility  to  the  defendant,  the  following  record 
was  made: 

''I  do  not  know  Robert  Ramsey.  I  did  not  to  my  knowl- 
edge meet  him  and  talk  with  him  here  in  Grinnell  when  I  was 
here  on  the  other  trial.  Q.  And  did  you  have  a  talk  with 
some  man  and  Arthur  Porter  here  on  the  streets  here  in  Grin- 


it 
ti 


340  Porter  v.  HEiSHifAN.  [175  Iowa 

nell  while  you  were  here  attending  the  other  trial  t  A.  No, 
sir.  Q.  And  didn  't  you  talk  with  him  and  Arthur  Porter  here 
on  the  streets  in  Grinnell  about  the  fact  that  you  had  a  woman 
here  at  the  Monroe  Hotel  when  you  were  here  at  that  timet 
(Same  objection  by  plaintiff  as  last  made — ^incompetent,  irrele- 
vant, immaterial,  not  proper  cross-examination.  Overruled, 
and  plaintiff  excepts.)  A.  No,  sir.  Q.  And  did  you  talk 
with  them  on  the  streets  here  in  Grinnell  at  the  time  you  were 
here  attending  that  trial  about  having  registered  at  the  Monroe 
Hotel  as  R.  G.  Bates  and  wife?    A.    No,  sir. 

Mr.  Bray:    Same  objection. 

The  Court:    You  may  answer. 

Mr.  Bray:    If  the  court  please,  it  seems  to  me  that  this 
is  the  same  identical  proposition. 

' '  The  Court :  This  is  as  to  his  statement  about  it. 
"Mr.  Bray:  But  I  want  to  call  your  honor's  attention 
to  this  proposition.  The  only  statements  they  can  prove  by 
him  are  any  statements  which  are  contradictory  of  the  testi- 
mony he  has  given  on  this  trial,  and  which  are  material.  If 
it  were  true  that  this  man  has  committed  an  immoral  act,  and 
if  he  had  made  statements  about  it,  that  contradicts  nothing 
that  he  testified  to  as  a  witness.  I  don't  know  under  what 
rule  that  would  be  admissible.  It  is  exactly  in  the  same  class 
with  the  other  testimony  that  has  been  excluded. 

' '  The  Court :  Yes ;  I  think  so.  The  answers  to  those  last 
two  questions  may  go  out.    (Excepted  to  by  defendant.) 

'^Q.  And  did  you  not  say  to  them  on  the  streets  here  in 
Grinnell  at  the  time  you  were  attending  that  other  trial  of  this 
case  that,  if  they  brought  that  fact — ^that  is,  that  you  had  a 
woman  there  at  the  hotel  that  was  not  your  wife — against  you, 
that  if  they  brought  that  back  against  you,  didn't  you  in 
substance  say  to  them  you  would  go  on  the  witness  stand  and 
give  the  defendant  helH  A.  I  did  not.  Q.  And  did  you 
not  in  substance  at  that  time,  that  same  time,  to  these  same 
parties  in  the  same  place,  say  in  substance  that  you  would 
testify  that  you  and  Art  Porter  had  gone  to  Marshalltown 
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with  the  Heishman  women  and  slept  at  hotels  with  themf 
A.    I  did  not." 

Ramsey  was  produced  as  a  witness  for  defendant,  and 
the  following  is  taken  from  the  record : 

''I  was  here  at  the  former  trial  of  this  case  in  June  and 
July.  I  know  R.  J.  Patterson  when  I  see  him.  I  had  a  conver- 
sation with  him  here  in  Orinnell  during  that  trial.  Q.  Did 
he  say  to  you  in  substance  in  that  conversation  that  if  they 
brought  up  something  that  occurred  down  here  at  the  Monroe 
Hotel  against  him  that  he  would  go  on  the  stand  as  a  witness 
and  give  them  hell,  and  that  he  would  tell  something  they  did 
not  want  to  hearf  (Objected  to  as  incompetent,  irrelevant 
and  immaterial,  and  if  for  the  purpose  of  impeachment,  no 
sufficient  foundation  has  been  laid  for  this  testimony.  Objec- 
tion sustained,  and  defendant  excepted.)" 

Facts  showing  hostility  of  a  witness  are  not  collateral  to 
the  main  inquiry;  and  if  a  witness  denies  this  hostility  or 
denies  having  made  statements  showing  such  hostility,  he  may 
be  contradicted  and  also  impeached  by  showing  that  he  made 
such  statements.  No  objection  was  made  to  the  interrogatories 
laying  the  foundation  for  the  impeachment,  and  a  proper 
foundation  was  laid  for  Ramsey's  testimony.  We  think  the 
ruling  sustaining  the  objections  thereto  cannot  be  sustained. 
Pou}eU  V.  Martin,  10  Iowa  568 ;  Bice  v.  Bice  (Mich.),  62  N.  W. 
833;  Alward  v.  Oaks  (Minn.),  65  N.  W.  270;  Beardsley  v. 
WHdman,  41  Conn.  515 ;  Aneals  v.  People  (111.),  25  N.  E.  1022 ; 
Skinner  v.  Siaie  (Ind.),  22  N.  E.  115. 

III.  The  verdict  for  $10,000  is  said  to  be  excessive.  We 
are  constrained  to  hold  that  this  is  true.  In  order  to  sustain 
so  large  a  recovery,  it  is  necessary  to  show  that  the  relations 

between  the  plaintiff  and  her  husband  were 

*•  SHI?^'ffJt?°     of  the  most  amicable,  harmonious  and  pleas- 

Mona^of^hus-       *^*  character;  that  the  defendant  ruthlessly, 

siven/eiSictr       maliciously    and    without    excuse    disturbed 

these  relations,  and  by  her  own  machinations 
destroyed  the  husband's  love  for  his  wife  and  broke  up  the 
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theretofore  pleasant  relations  existing;  that,  prior  to  that  time, 
plaintiff's  husband  was  faithful  and  true  and  religiously 
observed  his  marital  obligations ;  and  that  he  was  led  astray 
by  the  wicked  wiles  of  the  defendant.  If  he,  instead  of  the 
defendant,  was  the  aggressor;  if  his  love  and  affection 
for  his  wife  were  of  such  character  that,  notwithstanding,  he 
sought  the  society  of  other  women  and  left  his  home  to  gratify 
sexual  or  other  passions,  defendant  should  not  be  held  liable 
to  the  same  extent  as  if  she  alone  were  to  blame.  In  all  such 
actions,  the  law  must  take  into  account  the  nature  and  charac- 
ter of  the  husband 's  affections,  his  loyalty  to  his  home  and  to 
his  wife,  whether  he  was  seeking  the  company  of  other  women, 
and  generally  the  nature  of  defendant's  wrong  and  her  respon- 
sibility for  the  situation.  The  testimony  shows  beyond  all 
possibility  of  dispute  that,  before  Porter  met  the  defendant, 
or  at  least  before  the  relations  between  them  were  any  more 
than  formal,  he  (Porter)  frequently  went  to  Des  Moines,  where 
he  would  stay  several  nights  at  a  time ;  that  he  carried  a  key 
to  a  room  in  the  city  of  Des  Moines ;  that  he  frequently  was 
in  company  with  strange  women  in  Des  Moines  and  occasion- 
ally met  them  by  appointment ;  that  he  became  infected  with 
a  venereal  disease ;  that  he  purchased  shoes  for  a  Des  Moines 
woman;  that,  in  his  conduct  with  some  young  women,  he 
caused  his  wife  to  become  suspicious  of  him.  In  the  fall  of 
the  year  1911,  trouble  arose  between  him  and  his  wife  over 
his  conduct  with  other  women,  and  he  frequently  abused  his 
wife  because  she  upbraided  him.  In  his  relations  with  the 
defendant,  he  seemed  to  be  the  aggressor.  The  first  times 
they  went  out  riding  were  on  his  invitations.  According  to 
the  testimony.  Porter  made  most  of  the  advances^  and  after 
a  time,  was  not  at  all  secretive  in  his  conduct.  He  planned 
most  of  the  trips  away  from  home  and  was  largely  responsible 
for  the  defendant's  conduct,  whatever  it  may  have  been.  We 
are  not  to  be  understood  as  saying  that  plaintiff  is  not  entitled 
to  some  damages,  although  her  husband  may  have  been  at 
fault.    What  we  do  mean  to  hold  is  that  plaintiff's  husband 
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indicated  by  his  conduct  that  she  had  largely  lost  his  affections 
before  the  defendant  came  into  their  lives.  They  had  trouble 
regarding  sexual  intercourse  with  each  other,  and  there  is 
testimony  tending  to  show  that  he  lost  his  affections  for  her 
and  requested  her  not  to  be  so  demonstrative  of  her  affections. 
Whatever  the  faults  of  the  defendant,  plaintiff's  husband  did 
not  repel  her  advances,  but  courted  and  solicited  them,  thus 
demonstrating  to  some  extent  his  want  of  affection  for  his  wife. 

A  verdict  of  $10,000  under  this  record,-  which  we  have 
not  attempted  to  set  out  in  detail,  must  have  been  the  result 
of  passion  and  prejudice,  and  not  of  deliberate  judgment. 
From  a  financial  standpoint,  plaintiff  lost  nothing  but  the 
support  of  her  husband.  He  had  no  means  save  what  he 
earned  from  day  to  day;  and  while  this  is  not  in  any  sense 
controlling,  it  is  important  to  be  considered  in  looking  at  the 
verdict.  Plaintiff  is  entitled  to  such  damages  as  resulted  from 
defendant's  wrongful  conduct,  but  not  for  any  infringement 
of  her  marital  rights  due  to  some  other  cause.  The  case  differs 
somewhat  from  one  where  a  man  steals  away  the  affections 
of  a  wife.  In  such  affairs,  the  man  is  generally  the  aggressor. 
By  nature,  it  is  the  male  of  the  species,  and  not  the  female, 
who  makes  such  advances.  It  is  not  true  in  such  matters  that 
the  female  is  more  deadly  than  the  male.  Of  course,  a  woman 
may  become  so  depraved,  especially  in  sexual  matters,  as  to  be 
worse  than  the  man ;  but  even  then,  the  male  usually  makes 
the  first  advances.  Were  there  no  other  ground  for  setting 
aside  the  verdict  than  the  amount  thereof,  we  would  feel  it 
our  duty  to  reverse  the  case  for  that  reason  alone. 

IV.  Other  matters  need  not  be  considered,  for  they  are 
not  likely  to  arise  on  a  retrial.  We  discover  no  errors  in  the 
instructions  of  which  defendant  may  complain,  or  in  the 
rulings  on  testimony,  save  as  above  indicated;  but  for  the 
reasons  pointed  out,  the  judgment  must  be  and  it  is — Reversed 
and  Remanded. 

Weaver,  Qaynor,  Preston  and  Salinger,  JJ.,  concur. 
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Statb  op  Iowa,  ex  rel  D.  M.  FbebmjlS,  Appellee,  v.  D.  G. 

Cabvsy,  Appellant. 

FLBADZNO:    HMIoiiA—Wlien  Not  AUowable— Motion  to  Strike  Mo- 

1  tloiL  A  motion  to  strike  another  motion  is  unknown  to  our  prac- 
tiee. 

PRINCIPLE  APPLIED:  Plaintiff,  claiming  that  the  petition 
and  answer  thereto  entitled  him  to  judgment,  moved  for  judgment 
on  the  pleading.  Defendant  moved  to  strike  the  motion  for  judg- 
ment.   Held,  the  motion  to  strike  was  properly  overruled* 

FLBADIKO:     Mdtions— Mdtion  for  Judgment  on  Pleadings— When 

2  Allowable.  A  motion  for  judgment  on  the  pleadings  is  proper 
whenever,  in  the  opinion  of  the  mover,  the  answer  raises  no  issue 
of  fact  to  be  tried,  and  the  allegations  of  the  petition  and  answer, 
taken  as  true,  entitle  him  to  the  relief  prayed.  And  this  is  true 
even  though  a  demurrer  might  reach  the  same  result. 

PIiBADINO:    Motions— iJodgment  on  Motion— Effect  of  Motion.    A 

3  motion  by  plaintiff  for  judgment  on  the  pleading  necessarily  admits 
the  truth  of  affirmative  matters  pleaded  in  the  answer. 

OFFIOEBS:    Vaeandes  and  Holdings  Over— Death  of  Be-elected  In- 

4  enmbent— Bight  of  Appointee.  The  death  of  the  re-eleeted  in- 
cumbent of  a  public  office  before  entering  upon  the  new  term  cre- 
ates a  vacancy  in  the  term  which  he  was  serving  a4  the  time  of 
hia  death,  but  not  in  the  new  term  for  tohich  he  had  been  elected. 
(Sec  1206,  Code,  1807.)  It  follows  that  the  duly  appointed  and 
qnalifled  appointee  to  fill  such  vacancy  possesses  two  rights:  (1) 
To  serve  for  the  balance  of  such  existing  term,  and  (2)  to  hold 
over  until  the  next  general  election,  for  the  new  term  for  which 
deceased  was  elected,  provided  he  qualifies  anew,  within  10  days 
after  such  new  term  commences.  (Sees.  1206,  1275,  CMe,  1897; 
Sees.  1060,  1177,  Code  Supp.,  lOliS;  Constitution,  Art  11,  Sec  6.) 

OFFIOEBS:    Bight  to  Ofllee— Qno  Warranto— Burden  of  Proof.    Re- 

5  lator  in  quo  warranto,  seeking  to  establish  his  right  to  a  public 
^  office  as  a  rival  claimant  thereto,  must  recover,  if  at  all,  on  the 
»  strength  or  validity  of  his  own  title  to  the  office,  and  not  upon  the 

weakness  or  defective  character  of  the  incumbent's  title. 

00N8V1T UTIONAL  LAW:     Oonstmction— Tenure  of  Office — Statu- 

6  tory  Vacancy  and  Qnaliflcation.    The  constitutional  provision  that 
"all  persons  appointed  to  fill  vacancies  in  office  shall  hold  until 
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the  next  general  election'*  (Art.  11,  Sec.  6)  is  not  incoMiatent 
with  the  authority  of  the  legislature  (a)  to  define  a  "vacancy" 
or  (b)  to  prescribe  and  regulate  the  manner  of  qualifying  for  of- 
fice.     (Sees.  1266, 1275,  Code,  1897.) 

Appeal  from  Buchanan  District  Court. — H.  B.  Boies,  Judge. 

Fbidat,  Novembeb  26,  1915. 

Rehearing  Denied  Thursday,  April  6,  1916. 

The  opinion  sufficiently  states  the  ease. — Reversed. 

Hasner  &  Hasner,  for  appellant. 

B.  J.  O'Brien  and  Edwards,  Longley,  Ransier  dk  Smith, 
for  appellee. 

Weaver,  J. — Jesse  Lyon  was  a  member  of  the  board  of 
supervisors  of  Buchanan  County  for  the  term  ending  Janu- 
ary 2,  1915;  and  at  the  general  election  held  in  November, 
1914,  he  was  re-elected  to  succeed  himself,  but  died  on  or 
about  December  1,  1914.  On  December  16,  1914,  the  county 
auditor,  county  recorder  and  clerk  of  the  district  court,  under 
the  statute  authorizing  such  action  (Section  1272,  Code  Sup., 
1913),  met  and  appointed  the  relator  herein,  D.  M.  Freeman, 
to  fill  the  vacancy  created  by  the  death  of  Lyon.  Relator 
was  a  citizen  of  the  county  and  eligible  to  the  office.  On 
the  same  day,  relator  executed  and  filed  his  official  bond  with 
the  usual  oath  of  office,  and  acted  as  a  member  of  the  board 
of  supervisors  until  and  including  January  1,  1915.  On 
January  2, 1915,  the  county  auditor,  recorder  and  clerk  again 
met  and  appointed  respondent  herein,  D.  C.  Carvey,  to  fill 
the  vacancy  caused  by  Lyon's  death,  in  the  office  of  supervisor 
for  the  term  beginning  January  2,  1915.  Two  days  later, 
respondent,  who  was  also  a  citizen  of  the  county  and  eligible 
to  the  office,  qualified  under  the  appointment  by  ffiing  his 
official  bond  and  oath  of  office,  and  entered  upon  the  duties 
of  the  position.    On  January  26,  1915,  the  relator  served  a 
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written  demand  upon  the  county  attorney  that  he  bring  an 
action  in  qtio  warranto  to  oust  the  respondent  from  the  office  of 
supervisor.  The  county  attorney  refused  to  proceed  as 
requested,  and  thereupon,  on  January  28,  1915,  relator  having 
prepared  the  petition  in  this  case,  presented  it  to  Hon.  C.  W. 
MuUan,  judge  of  the  district  court,  who  endorsed  thereon  per- 
mission to  the  relator  to  prosecute  such  action.  On  February 
2,  1915,  the  action  was  begun  by  filing  the  petition  in  the 
clerk's  office. 

The  petition  sets  out  the  facts  substantially  as  we  have 
stated  them.  Respondent,  appearing,  filed  an  answer,  in  which 
he  admits  that  the  county  attorney  had  refused  to  bring  the 
action ;  admits  the  death  of  Lyon  while  in  office  as  supervisor 
for  the  term  ending  January  2,  1915,  thereby  creating  a 
vacancy  in  the  office  for  the  remainder  of  that  term;  admits 
that  the  relator  was  appointed  to  fill  said  vacancy,  was  eligible 
thereto  and  duly  qualified  therefor ;  admits  that  relator  took 
possession  of  the  office  and  discharged  the  duties  thereof  until 
January  2,  1915 ;  admits  that  before  his  death,  the  said  Lyon 
above  mentioned  had  been  elected  supervisor  for  the  term 
beginning  January  2,  1915,  and  that  on  said  day,  there  being 
a  vacancy  in  the  office  for  said  term,  the  appointing  board 
for  the  county  appointed  the  respondent  to  fill  the  same,  and 
that  he  thereupon  qualified  for  the  office  as  provided  by  law, 
and  thereby  became  entitled  to  hold  such  office  until  the  next 
election  at  which  his  successor  could  be  chosen.  He  further 
alleges  that  the  relator  never  qualified,  as  required  by  law, 
to  hold  the  office,  except  under  the  appointment  of  December 
16,  1914,  and  that  the  bond  and  oath  then  filed  by  him  consti- 
tute the  only  qualification  he  has  made  or  attempted  at  any 
time.  He  denies  also  all  matters  alleged  in  the  petition  and 
not  in  the  answer  admitted. 

These  pleadings  having  been  filed,  the  relator  filed  a 
motion  for  judgment  thereon  in  his  favor,  stating  as  grounds 
therefor  that  the  petition  and  answer  show  clearly  and  conclu- 
sively that,  as  the  person  named  in  the  appointment  of  Decern- 
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ber  16,  1914,  the  relator  is  entitled  to  hold  the  office  until  the 
vacancy  is  filled  at  a  regular  election,  and  that  the  appoint- 
ment of  the  respondent  is  therefore  void.  Respondent  there- 
upon moved  to  strike  the  foregoing  motion  from  the  files, 
because  the  only  proper  way  to  raise  such  objection  to  a  plead- 
ing is  by  demurrer.  The  court  overruled  the  motion  to  strike 
and  sustained  the  motion  for  judgment  in  favor  of  the  relator. 
The  respondent  appeals. 

I.  We  are  first  met  with  a  question  of  pleading  and 
practice.  It  is  appellant's  position  that  his  motion  to  strike 
the  appellee's  motion  for  judgment  should  have  been  sustained. 

A  motion  to  strike  another  motion  is  not  pro- 

*  uons:  whennot  vidcd  for  in  our  practice  act  and  is  not  to  be 

uontoBtrike       approved.     If  there  be  any  reason  why  a 

motion.  , 

motion  should  not  be  considered  or  should  be 
denied,  it  constitutes  sufficient  reason  why  it  should  be  over- 
ruled. A  motion  to  strike  in  such  case  only  encumbers  the 
record, 

The  objection  that  the  motion  for  judgment  presented 
only  such  questions  as  could  have  been  settled  by  demurrer 
is  not  well  taken.    Possibly  a  demurrer  to  the  answer  would 

have  reached  the  same  end,  but  we  think, 
uodb:  motion      uudcr  the  practice  prevailing  m  the  trial 

for  Judgment 

on  pleadings:      courts  of  the  State,  if  it  was  the  relator's 

when  allowable. 

judgment  that  the  allegations  of  the  answer 
raised  no  issue  of  fact  to  be  tried,  and  that  the  allegations 
of  both  petition  and  answer  being  all  taken  as  true  entitled 
him  to  the  relief  prayed,  it  was  competent  for  him  to  move 
for  judgment  on  the  pleadings,  and  there  was  no  prejudicial 
error  in  entertaining  the  motion.  Whether  the  ruling  sustain- 
ing the  motion  and  entering  judgment  for  the  relator  can  be 
sustained  is  another  question,  which  we  shall  consider  in  the 
next  paragraph  of  this  opinion.  It  is  no  sufficient  objection 
to  this  holding  that,  if  the  relator  had  demurred,  opportunity 
would  have  been  given  respondent  to  amend  if  so  advised. 
Motions  attacking  a  pleading  are  frequently  given  effect  as 
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demurrers,  and  an  order  sustaining  such  a  motion  has  never 
been  held  to  deprive  the  pleader  of  the  chance  to  amend  if  he 
indicate  such  a  desire.  We  must  assume  that,  if  appellant  in 
this  case  had  wished  to  amend,  he  would  have  said  so,  and 
that  leave  would  have  been  given.  No  such  request  was  made. 
But  it  is  said  that  the  answer  contained  a  general  denial, 
and  such  being  the  case,  neither  demurrer  nor  motion  for 
judgment  would  lie.  There  was  no  general  denial.  The 
answer  denies  nothing  in  the  petition  except  those  allegations 
''not  expressly  herein  admitted,"  and  then  proceeds  to  admit 
practically  all  the  matters  alleged  by  the  relator.  The  very 
general  character  of  the  admissions  and  the  qualified  character 
of  the  denial  are  such  that  it  may  fairly  be  said  that  the 
latter  raises  no  material  issue  upon  any  pertinent  fact.    Of 

the  new  or  affirmative  matters  pleaded  in  the 
uonBijudk-  answer,  it  is  to  be  said  that  the  motion  for 
Hon :  effect  of      judgment  necessarily  admits  the  truth  thereof. 

motion.  wo  w  ,  ,. 

The  petition  and  answer  taken  together  dis- 
close no  material  disputes  of  fact.  The  real  question  presented 
is  one  of  law,  and  there  was  no  error  in  so  treating  it. 

II.  The  real  question  before  us  may  be  briefly  stated 
as  follows:  Under  the  conceded  facts,  was  the  relator's 
appointment  to  the  office  of  supervisor  an  appointment  to  a 

vacancy  ending  with  that  term,  January  2, 

*'  cani^i^and*"  ^^^^>  ^^  ^^^  ^®»  ^^  ^^'^^  appointment,  acquire 

d^SlTff^e-*''  the  right  to  hold  the  office  until  the  vacancy 

bLluf?i*ATtSf"  could  be  filled  at  the  next  general  election? 

appo  n  ee.  ,pj^^  cases  treating  questions  having  more 

or  less  likeness  to  the  one  we  have  here  stated  are  very 
numerous  and  are  to  be  found  in  the  decisions  of  the 
courts  of  many  jurisdictions.  Upon  no  one  phase  of  these 
contests  does  there  seem  to  be  an  entire  consensus  of  opinion, 
and  upon  many  it  is  impossible  to  reconcile  the  precedents. 
To  some  extent,  the  apparent  disharmony  has  its  rise  in  the 
varying  provisions  of  state  Constitutions  and  statutes ;  and  in 
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order  to  keep  our  discussion  within  bounds,  it  is  well  that  we 
recall  at  the  outset  what  our  written  law  has  to  say  in  this 
regard. 

Section  6  of  Article  11  of  the  Constitution  of  Iowa  reads 
as  follows: 

''In  all  cases  of  elections  to  fill  vacancies  in  ofiSce  occur- 
ring before  the  expiration  of  a  full  term,  the  person  so  elected 
shall  hold  for  the  residue  of  the  unexpired  term;  and  all 
persons  appointed  to  fill  vacancies  in  ofBce  shall  hold  until  the 
next  general  election,  and  until  their  successors  are  elected 
and  qualified." 

In  Code  Section  1266,  the  legislature  defines  ^'vacancy" 
and  when  it  shall  be  deemed  to  exist  as  follows : 

^' Every  civil  ofBce  shall  be  vacant  upon  the  happening  of 
either  of  the  following  events : 

"1.    A  failure  to  elect  at  the  proper  election  •  •  • ; 

**2.  Failure  of  the  incumbent  or  holdrover  officer  to 
qualify  within  the  time  prescribed  by  law  ; 

**3.    The  incumbent  ceasing  to  be  a  resident  •  •  •;    « 

^^4.    The  resignation  or  death  of  the  incumbent; 

^^5.  The  removal  of  the  incumbent  from,  or  forfeiture 
of,  his  o£Sce  •  •  * ; 

''6.  The  conviction  of  incumbent  of  an  infamous 
crime  •  •  •; 

*'7.  The  Acceptance  •  •  •  of  a  commission  to  any 
military  ofiSce  •   •   •." 

It  is  further  enacted  that: 

*' Except  when  otherwise  provided,  every  officer  elected 
or  appointed  for  a  fixed  term  shall  hold  office  until  his  suc- 
cessor is  elected  and  qualified,  unless  he  resigns,  or  is  removed 
or  suspended,  as  provided  by  law."    Code  Section  1265. 

Also: 

^'The  term  of  office  of  all  officers  chosen  at  a  general 
election  for  a  full  term  shall  commence  on  the  second  secular 
day  of  January  next  thereafter,  except  when  otherwise  pro- 
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vided  by  the  Constitution  or  by  statute;  that  of  an  officer 
chosen  to  fill  a  vacancy  shall  commence  as  soon  as  he  has 
qualified  therefor."    Code  Supp.,  1913,  Section  1060. 

A  county  supervisor  is  required  to  ^ve  bond  (Code  Supp., 
1913,  Section  1182-a) ;  and  in  common  with  other  elected 
officers,  he  is  to  file  this  bond  with  his  oath  of  office  before  noon 
of  the  second  secular  day  of  January  after  the  election  (Code 
Supp.,  1913,  Section  1177).  When,  however,  *'it  is  ascer- 
tained that  the  incumbent  is  entitled  to  hold  over  by  reason 
of  the  nonelection  of  a  successor,  or  for  the  neglect  or  refusal 
of  the  successor  to  qualify,  he  shall  qualify  anew  within  the 
time  provided  by  Section  1275  of  the  Code.'*  Code  Supp., 
1913,  Section  1195. 

Turning  to  the  cited  Section  1275  of  the  Code,  we  find 
it  reads  as  follows: 

^'Persons  elected  or  appointed  to  fill  vacancies  and  officers 
entitled  to  hold  over  to  fill  vacancies  occurring  through  a 
failure  to  elect,  appoint  or  qualify,  as  provided  in  this  chap- 
ter, shall  qualify  within  ten  days  from  such  election,  appoint- 
ment, or  failure  to  elect,  appoint  or  qualify,  in  the  same  man- 
ner as  those  originally  elected  or  appointed  to  such  offices." 

The  foregoing  appears  to  constitute  all  the  written  law 
of  the  state  bearing  upon  the  subject  matter  of  this  litigation ; 
and  at  first  blush,  it  would  seem  too  comprehensive,  clear  and 
explicit  to  call  for  construction,  and  to  provide  for  every 
variety  of  circumstance  which  could  reasonably  be  anticipated. 
It  does  not,  however,  in  express  words  provide  for  the  con- 
tingency of  the  death  of  a  re-elected  officer  after  his  re- 
election and  before  he  qualifies  for  the  new  term.  Notwith- 
standing this  omission,  we  are  persuaded  that  provision  for 
such  a  case  is  to  be  found  in  the  evident  spirit  and  intent  of 
the  legislative  language;  and  this  being  ascertained,  we  shall 
have  little  occasion  to  enter  upon  a  review  of  the  many  prece- 
dents to  which  our  attention  has  been  called.  That  the  death 
of  Lyon  created  a  vacancy  in  the  office  of  supervisor  is  declared 
by  statute.    Indeed,  in  the  absence  of  any  statute,  and  in  the 


Apr.  1916]  Statb  v.  Cabvet.  351 

very  nature  of  things,  it  must  be  said  that,  whenever  an  office 
exists  and  there  is  no  incumbent  to  perform  its  functions,  there 
is  a  vacancy.  At  the  date  of  his  death,  deceased  was  in  pos- 
session of  the  office  and  vested  with  the  right  to  retain  it  to 
the  end  of  his  current  term.  He  had  yet  acquired  no  right 
to  the  succeeding  term.  He  had  been  elected,  but  he  had  not 
qualified.  The  time  for  him  to  elect  whether  he  would  qualify 
or  would  decline  to  assume  the  responsibility  for  another  term 
had  not  yet  arrived.  The  vacancy  created  by  his  death  was 
a  vacancy  of  the  office  for  the  remainder  of  his  current  term. 
While  there  is  considerable  confusion  in  the  cases,  the  great 
weight  of  authority  is  that  where  a  re-elected  incumbent  dies 
before  entering  upon  the  new  term,  his  death  creates  a  vacancy 
in  the  term  which  he  was  then  serving,  but  not  in  the  term 
upon  which  he  had  not  yet  entered.  State  ex  rel.  Sheds  v. 
Speidel,  62  O.  St.  156  (56  N.  E.  871) ;  State  ex  rel.  HeUier  v. 
Vincent,  20  S.  D.  90;  Peopfe  v.  Nye  (Cal.),  98  Pac.  241. 

So,  too,  and  quite  in  point  in  principle,  is  the  holding  by 
much  the  greater  number  of  courts  that  the  death  of  a  person 
elected  to  office  before  the  time  arrives  for  him  to  qualify 
therefor  or  to  enter  upon  his  official  duties  does  not  create  a 
vacancy;  and  this  is  especially  true  where,  by  Constitution 
or  statute,  it  is  provided  that  the  incumbent  of  such  an  office 
shall  hold  the  same  for  the  term  provided  by  law,  and  until 
his  successor  is  elected  and  qualified.  See  the  following  cases 
cited  in  note  to  Commonwealth  v.  Sheatz  (Pa.),  50  L.  B.  A. 
(N.  S.)  376;  Kimberlin  v.  State,  130  Ind.  120  (29  N.  E.  773) ; 
People  V.  Mclver,  68  N.  C.  467 ;  Lawrence  v,  Haniey,  84  Mich. 
399  (47  N.  W.  753) ;  State  ex  rel.  Hoyi  v,  Metcalfe,  80  Ohio 
St.  244  (88  N.  E.  738) ;  Comnumwealth  v.  Haniey,  9  Pa.  513; 
State  V.  Benedict,  15  Minn.  198;  People  v.  Nye  (Cal.),  98 
Pac.  241. 

As  we  have  seen,  this  state  has  provided,  both  by  Consti- 
tution and  by  statute,  that  one  who  is  elected  to  office  for  a 
stated  term  shall  hold  for  the  period  of  such  term  and  until 
his  successor  has  been  elected  and  qualified.    The  right  to  hold 
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over  is  not  limited  to  elected  incumbents,  but  extends  without 
doubt  to  incumbents  serving  by  appointment. 

It  follows  from  the  foregoing  that  the  appointment  of  the 
relator  to  the  ofiSce  of  supervisor  on  December  16,  1914,  was 
an  appointment  to  fill  the  only  vacancy  then  existing — ^the 
vacancy  in  the  office  for  the  remainder  of  the  current  term, 
and  no  more.  Having  accepted  the  appointment  and  quali- 
fied thereunder,  relator's  right  to  continue  in  office  after  noon 
of  the  second  secular  day  of  January,  1915,  was  not  referable 
to  any  authority  in  the  appointing  board  to  fill  a  vacancy 
before  it  occurred,  but  to  the  hold-over  provisions  of  the  Con- 
stitution and  of  the  statute  by  which,  upon  failure  of  a  suc- 
cessor to  appear  and  qualify  at  the  proper  time,  the  incumbent 
is  entitled  to  continue  in  the  position. 

If  this  were  all  the  record,  the  case  would  be  free  from 
difficulty  and  could  be  readily  affirmed.  But  we  have  more. 
In  this  state,  as  we  have  seen,  it  is  expressly  provided  by 
statute  that  an  officer  entitled  to  hold  over  to  fill  a  vacancy 
and  proposing  to  exercise  such  right  ''must  qualify  anew" 
within  ten  days ;  and,  upon  failure  to  do  so,  the  office  becomes 
vacant.  It  stands  admitted  that  the  relator  did  furnish  the 
proper  bond  and  execute  the  proper  oath  of  office  on  December 
16,  1914,  to  qualify  him  for  the  acceptance  of  the  appoint- 
ment made  on  that  date,  but  he  has  never  attempted  to  qualify 
as  a  holdover.  Unless,  therefore,  we  are  to  hold  that  the  orig- 
inal qualification  under  his  appointment  to  fill  the  vacancy 
created  by  the  death  of  Lyon  was  sufficient,  and  that  the 
statute  which  required  a  holdover  to  ''qualify  anew"  has  no 
application  to  such  a  case,  it  inevitably  follows  that  when  the 
relator  instituted  this  action,  he  had  vacated  the  office.  But 
we  see  no  escape  from  the  conclusion  that,  as  a  holdover, 
it  was  his  duty  to  requalify.  No  exceptions  to  the  statutory 
requirement  are  expressed,  and  it  is  not  our  province  to  make 
any.  Had  Lyon  lived,  his  qualification  for  the  term  he  was 
then  holding  would  not  have  been  sufficient  to  satisfy  the 
requirement  upon  him  to  requalify  for  the  new  term,  nor 
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would  it  have  satisfied  sach  requirement  had  he  not  been 
re-elected,  but  was  claiming  to  hold  over  because  the  person 
elected  to  succeed  him  had  died  or  refused  to  qualify.  Now 
the  effect  of  relator's  appointment  was  simply  to  induct  him 
into  office  with  th^  same  rights  attaching  to  his  incumbency 
as  had  attached  to  the  incumbency  of  Lyon.  His  right  to 
hold  over  was  neither  more  nor.  less  than  Lyon  would  have 
had,  and  that  right  in  each  instance  was  subject  to  be  lost  by 
failure  to  qualify  anew,  as  the  statute  directs.  Having  failed 
to  qualify,  and  the  statute  having  declared  that  such  failure 
shall  create  a  vacancy  in  the  ofiBce,  is  relator  in  position  to 
maintain  this  action? 

While  the  phrase  quo  tvarranio  persists  in  our  legal  litera- 
ture and  in  the  language  of  lawyers  and  courts,  the  ancient 
proceeding  thus  named  has  long  been  obsolete  in  most  juris* 

dictions.  It  has  not  been  carried  into  our 
5.  OFficBRs :  right  statutes  or  our  practice :  but,  as  in  most  states, 

to  omce :  QUO  *-  /         ^  7 

burdS^f  proof.  ^®  ^^^^  *  Statutory  proceeding  for  the  testing 

of  official  and  corporate  rights,  Code  Section 
4313,  et  seq.  It  authorizes  a  civil  action  brought  by  ordinary 
proceedings  in  the  name  of  the  state;  and  among  the  stated 
purposes  of  such  action,  is  the  ousting  of  any  person  unlaw- 
fully holding  or  exercising  a  public  office.  It  may  be  brought 
as  a  nmtter  of  right  or  duty  by  the  public  prosecutor,  and  in 
some  cases,  where  the  prosecutor  refuses  to  act,  it  may  be 
brought  by  a  private  person  who  has  some  interest  in  the 
matter  and  obtains  leave  of  the  court  or  judge  to  proceed 
therein.  As  interpreted  and  applied  in  this  state,  it  is  proper 
to  make  use  of  this  proceeding  as  an  alternative  or  cumulative 
method  of  contesting  the  validity  of  an  election  or  appoint- 
ment to  a  public  office;  and  in  such  cases,  it  is  ordinarily 
brought  upon  the  relation  of  one  who  claims  a  right  to  such 
office  against  an  incumbent  who  excludes  him  therefrom. 
Haverstock  v.  Ayleswarth,  113  Iowa  378.  Though  brought  in 
the  name  of  the  state,  it  is,  when  thus  used  on  the  relation  of 

Vol.  176  Ia.— 23 
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a  claimant  to  a  contested  office,  essentially  a  personal  action 
for  the  determination  of  the  conflicting  claims  of  the  relator 
and  respondent,  and  is  subject  to  the  general  rules  obtaining 
in  the  trial  of  disputed  rights  in  other  actions  at  law.  Des- 
mond V.  McCarthy,  17  Iowa  525 ;  State  v.  Minton,  49  Iowa  591 ; 
State  V.  Stein  (Neb.),  14  N.  W.  481;  Tarhox  v.  Sughrue,  36 
Kan.  225;  Res  Publica  v.  GHffiths,  2  Dallas  (U.  S.)  112. 

When  the  action  is  brought  by  the  public  prosecutor  in 
the  name  of  the  state  or  upon  his  own  relation  in  his  official 
capacity  for  the  vindication  or  protection  of  public  rights, 
the  burden  is  probably  upon  the  responding  incumbent  of  the 
office  in  the  first  instance  to  show  by  what  right  he  is  exer- 
cising its  functions.  At  least,  such  was  the  ancient  rule.  But 
where  the  proceeding  is  made  use  of  to  settle  the  dispute  of 
rival  claimants  to  the  same  office,  the  burden  is  upon  the 
relator  to  show  the  better  title  in  himself.  Stated  otherwise, 
the  relator  must  recover,  if  at  all,  on  the  strength  or  validity 
of  his  own  title,  and  not  upon  the  weakness  or  defective  char- 
acter of  the  incumbent's  title.  State  v.  Moores  (Neb.),  72 
N.  W.  1056.    In  the  cited  case,  it  is  said : 

''It  is  important  to  remember  that  this  action  was  not 
instituted  by  the  attorney  general,  but  was  brought  by  private 
persons  asserting  the  right  to  the  offices  in  question.  Had  the 
attorney  general  been  the  relator,  it  would  have  devolved  upon 
the  respondents  to  show  that  they  were  rightfully  inducted 
into  office.  *  *  *  When  the  information  is  filed  by  a  private 
person,  the  same  rule  does  not  obtain.  He  is  required  to  show 
that  his  title  to  the  office  is  better  than  that  of  the  incumbent, 
and  must  recover,  if  at  all,  upon  the  strength  of  his  own  title, 
and  not  upon  the  weakness  of  the  claim  of  his  adversary." 

To  the  same  point  is  CommoMvealth  v,  DilUm,  811^  Pa. 
(P.  P.  Smith  32)  41. 

In  a  proceeding  of  this  character,  the  Minnesota  court 
says: 

"The  relators  must  show  title  in  themselves  before  they 


Apr.  1916]  State  V.  Cabvey.  355 

can  properly  inquire  by  what  authority  the  respondents  exer- 
cise their  office.**    State  v.  Oftedal,  75  N.  W.  692,  696. 

So  also  it  is  said  by  the  Michigan  court: 

"The  statutory  relation  by  a  private  claimant  of  office 
is  purely  private  litigation  and  is  substantially  a  civil  pro- 
ceedingy  in  which  the  plaintiff  has  the  burden  of  the  contro- 
versy. No  private  citizen  has  any  right  to  compel  an  officer 
to  show  title  until  he  has^  shown  his  own  right  in  the  first 
place  to  attack  it.  In  such  a  controversy,  it  is  manifest  that 
a  plea  showing  that  relator  has  no  rights  is  as  appropriate  as 
one  setting  up  title  in  the  respondent."  Vrooman  v.  Michie, 
36  N.  W.  749. 

So  in  Indiana: 

"The  relator  must  recover,  if  at  all,  on  the  strength  of 
his  own  title  to  the  office.  He  cannot  prevail  upon  any 
infirmity  or  weakness  of  the  title  of  the  appellee. "  Benham  v. 
Bradt,  84  N.  E.  1084. 

The  same  proposition  is  again  affirmed  by  the  same  court 
in  State  v.  Wheatley  (Ind.),  66  N.  E.  684.  In  the  same  case, 
it  is  held  that  a  relator's  petition  which  does  not  show  that 
he  has  qualified,  as  required  by  law,  for  the  office  claimed  by 
him,  is  fatally  defective. 

In  People  v.  Lacaste,  37  N.  Y.  192,  194,  it  is  said : 

"The  relators,  in  order  to  succeed  in  this  action,  must 
establish  by  competent  evidence,  that,  at  the  election,  they, 
instead  of  the  defendants,  were  duly  elected.  The  burden  is 
upon  them." 

See,  also.  State  v.  Kupferle,  44  Mo.  154 ;  High  on  Extraor- 
dinary Remedies,  Sec.  656.  Indeed,  for  the  purposes  of  this 
case,  counsel  for  appellee  expressly  concede  that: 

"It  is  the  proper  tenure  of  office  of  the  relator  under  his 
appointment  which  determines  this  controversy.  If  his  tenure 
ceased  with  the  ending  of  the  unexpired  term  which  Lyon 
was  then  (at  the  time  of  his  death)  serving,  then  the  defendant 
Carvey  was  improperly   ousted,   and  this   case   should  be 
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reversed;  but  if,  under  that  appointment,  the  relator  was 
entitled  to  hold  until  the  general  election  of  1916,  the  decision 
was  right  and  should  be  affirmed." 

Recurring  to  the  situation  of  the  parties  at  the  time  this 
action  was  begun,  we  find  the  respondent  in  possession  of  the 
office  and  performing  its  duties.  The  relator  instituted  this 
action  to  oust  the  respondent  in  his  favor,  alleging  as  the  basis 
of  his  right  thereto  his  own  appointment  to  fill  the  vacancy 
caused  by  the  death  of  Lyon,  who  was  at  that  time  the  lawful 
incumbent  for  the  term  to  expire  in  the  following  January 
and  was  also  the  re-elected  candidate,  who  would  have  been 
entitled  to  the  position  for  the  next  term,  had  he  lived  and 
qualified  therefor,  as  required  by  law.  By  virtue  of  that 
appointment  and  the  qualification  and  the  appointment  made 
thereunder  on  the  day  of  his  appointment,  and  without  quali- 
fying anew  as  a  holdover,  he  challenges  the  right  of  the  present 
incumbent  of  the  office.  Such  being  his  attitude,  we  think  it 
clear,  both  upon  principle  and  precedent,  as  well  as  upon  statu- 
tory grounds,  that  he  has  failed  to  make  a  case  entitling  hini 
to  a  judgment  of  ouster  against  the  respondent.  As  we  have 
already  said,  the  only  vacancy  existing  in  the  office  at  the  time 
of  his  appointment  was  that  created  by  the  death  of  the  incum- 
bent. The  deceased  was  then  the  incumbent  of  the  office  for 
the  term  ending  the  second  secular  day  of  January,  1915,  and 
the  vacancy  so  created  could  not  be  of  longer  duration.  A 
vacancy  in  the  office  for  the  next  term  could  only  be  brought 
to  pass  or  exist  when  the  hour  for  entrance  thereon  arrived, 
and  no  duly  qualified  person  appeared  to  take  possession  or  to 
assume  its  functions  by  virtue  of  an  election  or  appointment 
thereto,  or  as  an  incumbent  entitled  to  hold  over  upon  failure 
of  a  successor  to  qualify.  It  is  true  that  cases  are  found  and 
cited  to  us  to  the  effect  that  an  appointment  thus  made  con- 
tinues with  unimpaired  force  and  effect  over  the  entire  period 
from  its  date  until  the  next  general  election,  even  though  the 
term  which  the  deceased  incumbent  was  serving  at  the  time 
of  his  death  should  meanwhile  expire ;  but  so  far  as  we  have 
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been  able  to  examine  these  precedents,  not  one  of  them  involves, 
as  does  this  case,  the  effect  of  a  statute  which  defines  a  vacancy 
and  points  out  specifically  when  it  may  be  said  to  exist,  or  of 
a  statute  which  requires  a  holdover  to  qualify  anew,  and 
declares  that^  upon  failure  to  comply  with  this  requirement, 
the  office  shall  become  vacant.  Holding,  as  we  do,  that  wher- 
ever, by  Constitution  or  by  statute,  an  incumbent  is  entitled 
to  hold  over  beyond  his  stated  term,  if,  at  the  end  thereof, 
there  is  no  qualified  successor,  the  death  of  an  incumbent  can 
create  no  vacancy  beyond  the  end  of  his  current  term,  we  are 
unable  to  follow  the  lead  of  the  precedents  upon  which  appellee 
relies.  The  result  is  therefore  inevitable  that,  by  his  appoint- 
ment to  the  vacancy,  relator  became  the  rightful  incumbetit 
of  the  office  until  the  second  secular  day  of  January,  and  as 
such  incumbent,  he  became  entitled,  under  the  Constitution 
and  statute,  to  hold  over  until  the  next  general  election.  But 
he  could,  by  his  own  act  or  neglect,  lose  that  right  and  suffer 
the  office  to  become  vacant  by  failing  to  qualify  anew.    The 

constitutional   provision   is   not  inconsistent 
••  SonSlaw:       ^*^  ***®  authority  of  the  legislature  to  define 
Snureof office-  *  vacancy  or  to  prescribe  and  regulate  the 
^'l'2d''*"  *  manner  of  qualifying  for  office.    It  was  the 
Q       ca  on.      relator's  duty  to  qualify  anew.    The  ten  days 
in  which  this  might  have  been  done  had  expired  before  this 
action  was  brought.    By  this  failure,  the  office  became  vacant. 
Code  Section  1266.    Upon  his  concession  as  to  the  facts,  he 
failed  to  show  good  title  to  the  office  in  himself.    This  being 
the  record,  then,  upon  his  own  theory  of  the  vital  legal  propo- 
sition in  the  case,  and  upon  what  we  believe  the  better  and 
greater  weight  of  the  authorities,  the  judgment  of  ouster  in 
his  favor  cannot  be  permitted  to  stand. 

We  are  cited  to  the  case  of  State  v.  Brawn,  144  Iowa  739, 
as  holding  that  it  is  immaterial  whether  an  appointee  holding 
over  qualifies  anew.  Such  holding  or  such  suggestion  is  not 
there  found.  The  relator  there  had  never  been  appointed  to 
fill  the  vacancy.    He  had  simply  been  designated  by  the  court. 
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which  had  no  power  of  appointment,  to  perform  the  duties 
of  clerk  until  an  appointment  could  be  regularly  made  by  the 
board  of  supervisors,  and  we  held  that  he  acquired  no  right 
of  holdover,  and  it  did  not  lie  in  his  mouth  to  question  the 
validity  of  the  act  of  the  board  in  filling  the  place  by 
appointment. 

This  makes  it  unnecessary  to  enter  upon  discussion  of  the 
regularity  or  validity  of  the  act  of  the  appointing  board  in 
selecting  the  respondent  to  fill  the  office.  For  the  reasons 
stated,  the  judgment  below  will  be  reversed  and  cause  re- 
manded, with  directions  to  the  district  court  to  enter  judgment 
in  harmony  with  the  views  here  expressed. — Reversed. 

Evans,  G.  J.,  Deemis  and  Pbeston,  JJ.,  concur. 


L.  A.  Wbbeb,  Appellee,  v.  Chicago,  Bock  Island  &  Pacific 

^Railroad  Co.,  Appellant. 

GABBIEBS:    Ouriage  of  Passengeni — "Passenger"  Defined.    Plain- 

1  tiff,  a  railway  mail  clerk,  in  case  at  bar,  treated  as  a  '^peeseiiger." 

CABBIEBS:     Carriage  of  Passengera— Negligence— -Derailment— Sea 

2  Ipsa  Loquitur— Presmnption — Sufficiency  of  Explanation.  De- 
railment of  a  train,  in  passenger  cases,  proclaims  negligence,  irre- 
spective of  other  allegations  of  negligence  in  the  petition.  In  ef- 
fect, a  derailment  says  to  the  carrier:  ''You  have  been  negligent; 
explain ! ' '  Whether  the  explanation  is  sufficient  to  quiet  the  ac- 
cusing voice  of  the  derailment  by  showing  that  the  derailment  was 
due  to  causes  over  which  the  carrier  had  no  control  and  against 
which  human  foresight  could  not  have  guarded,  is  usually  a  jury 
question.  To  exculpate  the  carrier,  the  explanation  of  the  derail- 
ment must  go  further  than  to  show  that  the  facts  and  circumstances 
thereof  are  as  consistent  with  care  as  with  negligence.  The  evi- 
dence of  care  must  preponderate. 

EVIDENOE:    Opiiiion  Evidence — Opinions  ftom  Obaenration — Oxdi- 

3  nary  Witneae  Law  of  Necessity-- BCarks  of  Crowbar.  The  opin- 
ion of  an  ordinary  witness  drawn  from  what  he  has  observed  is 
admissible  when,  from  the  nature  of  the  subject  under  investiga- 
tion, no  better  evidence  can  be  obtained,  or  the  facts  cannot  other- 
wise be  fully  presented  to  the  jury. 
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Deemsb  and  Preston,  JJ.,  dissent  as  to  the  application  of  the 
principle. 

PRINCIPLE  APPLIED:  Action  for  personal  injury  caused  by 
the  derailment  of  a  train.  The  defendant  carrier,  claiming  that 
the  derailment  was  due  to  a  cause  over  which  it  had  no  control 
and  against  which  human  foresight  could  not  have  guarded,  sought 
to  show  that  a  certain  named  party,  just  before  the  arrival  of  the 
train,  had  pried  the  spikes  from  the  ties  with  a  crowbar  and  re- 
moved the  rail.  Witnesses  were  permitted  to  describe  the  ties  and 
the  marks  and  indentations  thereon,  but  were  not  permitted  to 
state  to  the  jury  ''what  caused  the  impressions  upon  the  ties." 
The  court  says:  ''They  should  have  been  permitted  to  say  how  the 
impressions,  as  they  observed  them,  appeared  to  have  been  made 
there  at  that  time.'' 

TBIAL:     Oondiict  of  OamiBel— -Acting  for  Two  Oltents  irtth  Sama 

4  IntereBta — ^Ifiaconduct.  An  attorney  is  not  guilty  of  conduct  in- 
consistent with  his  duty  by  acting  for  one  client  in  a  criminal 
action  and  for  another  and  different  client  in  a  civil  action,  both 
actions  growing  out  of  the  same  transaction,  when  the  interests 
of  the  two  clients  are  identical,  even  though  the  conduct  and  advice 
of  the  attorney  results  in  depriving  the  defendant  in  the  civil 
action  of  the  testimof\y  of  the  defendant  in  the  criminal  action. 

PRINCIPLE  APPLIED:  A  train  was  derailed,  the  engineer 
killed,  and  a  passenger  injured.  One  K  was  arrested,  tried  and 
convicted  of  having  caused  the  death  of  the  engineer  by  deliberately 
wrecking  the  train.  One  H  was  attorney  for  K  in  the  criminal 
action.  While  this  criminal  action  was  still  pending,  the  injured 
passenger  brought  action,  with  said  H  as  his  attorney,  to  recover 
for  his  injuries.  It  was  to  the  interest  of  K  to  show  that  he  was 
not  guilty.  It  was  to  the  interest  of  the  passenger  to  show  that 
the  wreck  was  caused  by  some  negligence  of  the  carrier — in  a  word, 
his  interest  was  the  same  as  the  interest  of  K.  It  was  to  the  in- 
terest of  the  carrier  to  show  that  K  was  guilty,  and  thus  show 
that  the  wreck  was  due  to  a  cause  against  which  human  foresight 
ooald  not  reasonably  have  guarded.  The  carrier  attempted  to  take 
the  deposition  of  K  and  thereby  show  K's  guilt.  K^  on  the  advice 
or  at  the  direction  of  H,  refused  to  answer  incriminating  ques- 
tions.   Held,  the  attorney  was  not  guilty  of  misconduct, 

EVIDEKOE:     Hearsay— Exception— Declaration  Against  Interest — 

5  Iiieanity  of  Declarant — ^Law  of  Necessity.  Declarations  of  a  per- 
son as  to  facts  relevant  to  the  matter  under  consideration  are  ad- 
missible in  evidence,  even  between  third  persons,  where  it  appears: 

1.  That  the  declarant  is  dead  or  insane, 

2.  That  the  declaration  was  against  his  pecuniary  or  proprie- 
tary interests. 
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3.  That  he  had  competent  knowledge  of  the  facts  declared. 

4.  That  he  had  no  probable  motive  to  falsify  the  facts. 
Deekeb  and  Pbbston,  JJ.,  dissent  as  to  the  holding  that  a  show- 

ing  of  insanity  may  be  the  equivalent  of  death. 

PRINCIPLE  APPLIED:  A  train  was  wrecked;  plaintiff  was 
injured,  and  sought  to  recover  damages.  One  K  ivas  arrested,  and 
made  oral  and  written  statements,  while  sane,  reciting  how  he 
had  caused  the  wreck  by  removing  a  rail  from  the  track  just  be- 
fore the  train  arrived.  Later,  K  was  duly  adjudged  insane.  After 
being  confined  for  some  time,  the  authorities  released  him,  not  as 
having  recovered  his  sanity,  but  because  safe  to  be  at  large.  Still 
later,  plaintiff's  action  came  on  for  trial,  at  which  time  K  was 
either  in  Chicago  or  New  Jersey.  Defendant  sought  to  show  that 
K  caused  the  wreck — an  act  against  whidi  human  foresight  could 
not  have  guarded.  Held,  the  presumption  must  be  indulged  that 
K  was  still  insane,  and  the  said  oral  and  written  statements  were 
admissible. 

SVIDEKOE:    Premmptloiifl— <k)ntiniiaiice  of  Condition— Insanity.  A 
6    condition  once  shown  to  e^ist  is  presumed  to  continue  until  the 
contrary  is  made  to  appear  by  him  who  as8ert8  auoh  ooutrary  oof^ 
dition.    So  held  in  case  of  insanity. 

Appeal  from  Pottawaitamie  District  Court. — ^A.  B.  Thobnell, 

Judge. 

Pbiday,  Mabch  19,  1915. 

Reheabing  Denied  Thubsdat,  Apbil  6,  1916. 

Action  to  recover  for  personal  injuries.  Defendant 
appeals. — Reversed. 

F.  W.  Sargent,  R.  J.  Ba/nnister  and  Saunders  dt  Stuart, 
for  appellant. 

Popham  &  Havner  and  Flickinger  Bros.,  for  appellee. 

Oatnob,  J. — This  is  an  action  to  recover  damages  for  per- 
sonal injury  claimed  to  have  been  sustained  by  the  plaintiff 
through  the  negligence  of  the  defendant.  There  was  a  trial  to 
a  jury,  a  verdict. for  the  plaintiff,  judgment  on  the  verdict, 
and  defendant  appeals. 
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It  appears  that,  on  the  20th  day  of  March,  1905,  plaintiff 
was  acting  as  mail  clerk  in  the  employ  of  the  United  States 
government,  and,  as  such,  was  engaged  in  handling  the  mail 
on  a  mail  car  attached  to  and  constituting  a  part  of  defend- 
ant's train.  This  train  was  known  as  the  Rocky  Mountain 
Limited,  and  this  particular  train,  as  No.  41;  and  it  was 
proceeding  westward  at  the  time  of  the  alleged  accident. 
Shortly  after  leaving  Homestead,  a  town  on  defendant's  line, 
traveling' at  a  speed  estimated  as  high  as  65  miles  an  hour,  it 
left  the  track,  and  plaintiff  was  injured. 

The  negligence  charged  against  the  defendant,  upon  which 
plaintiff  predicates  his  right  to  recover,  is  that,  on  said  date 
and  at  the  place  where  plaintiff  was  injured,  the  railway 
was  in  a  dangerous  condition  for  trains  to  pass  over  it,  in 
that  the  dump  and  roadbed  were  defective,  the  ties  rotten, 
the  rails  not  properly  spiked  and  clamped  to  the  ties  or 
sleepers,  the  fastenings  loose  thereon,  the  earth  on  the  embank- 
ment soft  and  uneven,  and  the  track  uneven  or  low  on  one 
side,  by  reason  of  which  the  same  was  in  an  unsafe  and  dan- 
gerous condition,  and  this  condition  was  known  to  the  defend- 
ant and  defendant's  agents  at  the  time,  or  had  existed  for 
such  a  length  of  time  before  the  accident  that  it  should  have 
been  known  to  the  defendant  by  the  exercise  of  reasonable 
care  and  inspection.  It  was  further  claimed  that  the  defend- 
ant operated  its  train  at  too  high  a  rate  of  speed,  in  view  of 
the  dangerous  condition  of  the  track  and  roadbed  at  the 
place  of  the  accident.    The  answer  was  a  general  denial. 

The  evidence  shows  that  this  was  a  fast  train,  if  not  the 
fastest  on  the  road.  It  was  composed  of  the  engine  and  six 
cars,  attached  in  this  order :  tender,  mail  car,  combination  bag- 
gage and  smoking  car,  a  sleeping  car  called  Egypt,  another 
sleeper  known  as  Vespasian,  a  chair  car,  and  a  combination 
sleeper  and  observation  car.  The  train  was  made  up  from 
the  engine  to  the  rear  end  in  the  order  above  given.  The 
plaintiff's  run  was  from  West  Liberty  to  Omaha.  The  engine, 
tender,  mail  car,  and  combination  baggage  and  smokihg  car 


•1 


362  Weber  v.  C.  R.  I.  &  P.  B.  Co.        [175  Iowa 

left  the  track,  and  were  hurled  down  to  the  bottom  of  the 
embankment.  The  two  sleeping  cars  left  the  track,  but  were 
left  in  an  upright  position  part  way  down  the  bank.  'The 
chair  car  remained  on  the  top  of  the  dump,  but  entirely  off 
the  track.  The  combination  observation  sleeping  car  was 
standing  with  the  north  wheels  of  the  west  trucks  on  the  north 
rail,  and  the  south  wheels  off  the  south  rail,  and  the  east  trucks 
on  both  rails.  It  appears  that  the  front  trucks  of  the  combi- 
nation observation  sleeping  car,  when  it  came  to  a  standstill, 
were  15  feet  east  of  where  it  is  claimed  by  defendant  that  the 
rails  became  disconnected  which  dumped  the  train.  The  cars 
had  run  some  distance  before  they  headed  down  the  embank- 
ment. 

Plaintiff's  witness,  Hanks,  who  was  in  the  mail  ear  with 
the  plaintiff  at  the  time  of  the  accident,  testifies: 

' '  Next  to  the  chair  car  was  the  sleeping  car.  They  were 
nearly  in  a  straight  line  headed  down  the  embankment.  That 
night,  the  car  I  was  in  ran  for  some  distance  on  the  ties  before 
it  headed  down  the  embankment." 

It  appears  that  the  embankment  was  18  feet  across  the 
top  and  128  feet  wide  at  the  base. 

There  is  evidence  that  the  rail  was  not  out  of  line  on  the 
north  side  of  the  track  until  a  point  was  reached  about  33  feet 
west  of  where  it  is  claimed  by  the  defendant  that  the  ties  were 
disconnected. 

There  is  no  question  that,  on  the  night  this  train  was 
derailed,  the  plaintiff  was  in  the  mail  car  at  the  time,  and  was 
seriously  injured. 

The  controversy  between  the  parties  is  as  to  the  cause  of 
this  derailment.  The  plaintiff  claims  that  it  was  due  to  the 
negligence  of  the  defendant,  in  that  it  did  not  make  proper 
inspection  of  the  road  at  this  point,  and  allowed  the  roadbed 
to  become  in  a  condition  dangerous  for  trains  to  pfuss  over  it  ; 
that  the  roadbed  was  defective,  the  ties  rotten,  the  rails 
improperly  spiked,  the  fastenings  loose,  the  earth  on  the 
embankment  soft  and  uneven,  the  track  uneven  and  low  on 
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one  side ;  and  that  this  was  the  cause  of  the  train 's  derailment. 

The  defendant  claims  that  the  roadbed,  ties,  rails,  spikes 
and  appliances  holding  them  were  in  good  condition  imme- 
diately preceding  the  accident ;  that  the  south  rail  of  the  track, 
at  the  place  where  the  injury  occurred,  was  disconnected  from 
the  rail  just  west  of  it  by  one  Eric  Yon  Kutzlaben ;  and  that 
the  wreck  was  the  result  of  his  wrongful  and  wicked  act  in 
removing  the  spikes  from  the  ties  and  disconnecting  the  two 
rails  within  a  short  time  before  the  train  arrived  at  that  point. 

These  are  the  two  theories  upon  which  the  case  was  sub- 
mitted to  the  jury,  each  theory  having  some  support  in  the 
evidence.  The  jury  found  for  the  plaintiff,  thus  rejecting 
defendant's  theory  of  the  cause  of  the  accident. 

This  case  is  not  triable  de  novo  here,  and  it  is  not  for  us, 
nor  do  we  assume,  to  try  the  case  anew  upon  the  facts  sub- 
mitted in  this  record. 

The  first  proposition  that  confronts  us  upon  this  record 
is  whether  or  not  the  plaintiff,  at  the  time  of  the  injury,  was, 
in  contemplation  of  law,  a  passenger  on  defendant's  train, 

and,  as  such,  entitled  to  invoke  the  rule  that 
1.  CAfiRiBR8:car-    has  been  well  recognized  in  this  state  and  in 

riage  of  i>as-  ^ 

SeSler^'deSned.  ^^^^^  jurisdictions,  touching  the  duty  of  a 

carrier  towards  the  passengers  upon  its  train. 

Upon  this  point  we  have  to  say  that  we  do  not  understand 
that  the  defendant  seriously  contends  that  the  plaintiff,  at  the 
time,  did  not  sustain  to  the  company  the  relationship  of  a 
passenger.  However,  to  entitle  him  to  invoke  this  rule  and 
to  have  the  benefit  of  the  law  regulating  the  relationship 
between  the  carrier  and  its  passengers,  it  must  appear  that 
he  sustained  that  relationship.  It  is  not  easy  to  state  a  general 
rule  nor  to  give  a  definition  of  the  word  ^'passenger"  which 
would  embrace  all  the  essential  elements.  As  said  in  2  Hutch- 
inson on  Carriers  (3d  Ed.),  Sec  997: 

*  *  The  one  usually  accepted  by  the  courts,  when  a  definition 
has  been  attempted,  is  that  a  passenger  is  'one  who  travels  in 
some  public  conveyance  by  virtue  of  a  contract,  express  or 
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implied,  with  the  carrier,  as  the  payment  of  fare,  or  that 
which  is  accepted  as  equivalent  therefor.'  This  definition, 
however,  like  all  others,  is  hardly  comprehensive  enough,  for, 
as  a  general  rule,,  every  person,  not  an  employe,  being  carried 
with  the  express  or  implied  consent  of  the  carrier  upon  a  public 
conveyance  usually  employed  in  the  carriage  of  passengers  is 
presumed  to  be  lawfully  upon  it  as  a  passenger.  There  are 
two  main  elements  in  the  legal  definition  of  a  passenger :  first, 
an  undertaking  on  the  part  of  the  person  to  travel  in  the 
conveyance  provided  by  the  carrier;  and  second,  an  acceptance 
by  the  carrier  of  the  person  as  a  passenger.  Whether  either 
or  both  of  these  elements  exist  is  ordinarily  a  question  for  the 
jury. ' ' 

Camn  v.  Southern  P.  B.  Co.,  136  Fed.  592 ;  SaiUhem  P.  B. 
Co.  V.  Schuyler,  135  Fed.  1015 ;  lUiruris  Ceni,  B.  Co.  v.  Porter 
(Tenn.),94S.W.666. 

In  the  further  consideration  of  this  case,  we  will  treat 
the  plaintiff  as  a  passenger  upon  defendant's  train  at  the 
time  of  the  accident.    It  is,  therefore,  material  to  know  what 

the  reciprocal  duties  were  that  arose  out  of 

*•  SlS?5f ?iS?'"    ^^^  relationship.     It  was  the  duty  of '  the 

Kence^'d'erafN*    passcugcr  to  cxcrcisc  reasonable  care  for  his 

ioquiiur.^pTe^    own  safety;  and  to  this  end  it  must  appear 

sumption :  auf-        „  ..i       .1.,         -■.•■  .»        %  • 

flciencyofex-     affirmatively  that  he  did  not,   by  his  0¥m 

planatlon.  , 

negligence,  contribute  in  any  way  to  the  acci- 
dent complained  of.  There  is  an  implied  undertaking  on  the 
part  of  the  defendant  to  deliver  the  passenger  in  safety  at 
his  destination,  and  to  this  end,  the  law  imposes  upon  the 
carrier  the  duty  of  exercising  the  highest  degree  of  care  not 
to  expose  the  passenger  to  any  danger  which  human  care 
and  foresight  could  reasonably  anticipate  and  provide  against, 
and  to  exercise  the  highest  degree  of  care  and  diligence  rea- 
sonably consistent  with  the  practical  operation  of  its  railroad 
and  the  conduct  of  its  business,  and  if  it  fails  in  the  discharge 
of  this  duty,  and  injury  results,  it  is  chargeable  with  action- 
able  negligence. 
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In  the  case  at  bar,  the  plaintiff  was  injured  by  the  derail-  r 
ment  of  the  train.    A  presumption  that  the  defendant  failed 
in  the  discharge  of  its  duty  to  the  plaintiff  arose  when  this 
was  made  to  appear. 

Of  course/  in  all  cases  where  the  action  is  predicated 
on  negligence,  the  burden  of  proof  in  the  first  place  rests 
upon  the  plaintiff;  but,  as  said  in  Pershing  v.  Chicago,  B.  dk  Q. 
R.  Co.,  71  Iowa  561 : 

''The  rule  which  casts  the  burden  of  proof  on  the  carrier 
is  a  rule  of  evidence,  having  its  foundation  in  considerations 
of  policy.  It  prescribes  the  quantum  of  proof  which  the  pas- 
senger is  required  to  produce  in  making  out  his  case  originally, 
and  he  is  entitled  to  recover  on  that  proof,  unless  the  carrier 
can  overcome  the  presumption  which  arises  under  the  rule 
from  the  facts  proven." 

While  the  burden  rests  upon  the  plaintiff  primarily  to 
show  a  failure  of  duty  on  the  part  of  the  defendant  in  respect 
to  the  matters  charged,  and  that  this  failure  was  the  proximate 
cause  of  the  injury,  this  burden  is  sufficiently  sustained  in  the 
first  place  when  it  is  shown  that  the  injury  was  received  by 
reason  of  the  derailment  of  the  train.  This  makes  a  prima- 
facie  ease  for  the  plaintiff,  and  casts  the  burden  on  the 
defendant  to  show  that  the  injury  was  not  the  result  of  any 
negligence  or  carelessness  on  the  part  of  the  defendant,  and 
that  the  accident  was  such  that  defendant  could  not,  by 
human  foresight  and  care,  have  guarded  against  it. 

This  rule  has  its  foundation  primarily  in  common  expe- 
rience, in  that  such  accidents  as  are  here  complained  of  do 
not  usually  and  ordinarily  occur  where  the  duty  has  been 
fully  performed  by  the  carrier  in  the  equipment  and  manage- 
ment of  its  trains  and  the  construction  and  inspection  of  its 
roadbeds.  They  are,  in  every  sense,  extraordinary  accidents, 
and  when  they  do  occur,  a  presumption  arises  that  the  car- 
rier has  not  discharged  its  full  duty ;  for  they  do  not  usually 
occur  when  it  does.  This,  however,  is  not  a  conclusive  pre- 
sumption, for  experience  shows  that  such  accidents  do  some- 
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times  happen,  even  when  the  carrier  has  performed  its  full 
legal  duty  to  the  passenger,  and  so  the  defendant  may  relieve 
itself;  but  the  burden  rests  upon  it  to  show  that  it  was  without 
fault  in  the  matter. 

A  reference  to  plaintiff's  pleading  will  show  that  he 
charges  several  acts  of  negligence  on  the  part  of  the  defendant, 
which  it  is  claimed  resulted  in  the  derailment  of  the  train. 
As  said  in  Whittlesey  v.  BurUngtofi,  0.  £.  d  N.  B.  Co.,  121 
Iowa  597: 

''It  is  true  that  in  an  action  against  a  railroad  for 
injuries  received  by  a  passenger,  resulting  from  an  accident 
in  the  operation  of  a  train,  which  accident  is  of  such  a  nature 
that  it  would  not  usually  happen  without  negligence,  evidence 
of  the  happening  of  the  accident  and  the  injury  to  plaintiff 
resulting  therefrom,  is  generally  held  to  be  prima  facte  suffi- 
cient to  establish  negligence,  and  to  cast  on  the  defendant 
the  burden  of  proving  want  of  negligence  on  its  part  in  con- 
nection with  the  accident." 

In  Cronk  v.  Wabash  R,  Co,,  123  Iowa  349,  a  case  in  which 
the  plaintiff  was  injured  while  riding  in  the  caboose  of  defend- 
ant's  freight  train,  by  reason  of  the  derailment  of  the  train, 
this  court  said : 

"It  is  said  that  if  the  jury  found  the  roadbed  or  rolling 
stock  defective  in  any  one  of  the  10  or  12  particulars  alleged, 
this  cast  the  burden  of  the  proof  upon  the  defendant  to 
show  that  it  was  not  negligent,  not  only  as  to  that  one,  but  as 
to  all  of  the  specifications  contained  in  the  petition.  It  was 
not  incumbent  upon  the  plaintiff,  however,  in  the  first 
instance,  to  prove  any  of  these  defects.  Upon  proof  that  the 
injury  of  plaintiff  resulted  from  the  derailment  of  the  train, 
the  burden  of  proof  shifted,  and  was  cast  upon  the  defendant 
to  show  that  the  accident  was  not  occasioned  by  any  negligence 
on  its  part.  *  *  *  But  appellant  insists  that,  even  though 
it  then  proves  the  efficient  cause  of  the  accident,  under  this 
instruction,  it  was  bound  to  go  farther,  and  exculpate  itself 
from  every  other  charge  of  negligence  stated  in  the  petition." 
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The  court,  in  answering  this  contention  of  the  appellant, 
held  that,  when  the  company  established  the  cattse  of  the 
derailment,  and  that  it  was  not  responsible  in  any  way  for 
the  derailment,  it  had  exculpated  itself  from  the  charge  of 
negligence.  The  presumption  of  negligence  arose  from  the 
proof  of  the  derailment  and  accident,  and  the  burden  then 
shifted  to  the  defendant  to  show  that  the  derailment  was  due 
to  causes  over  which  it  had  no  control,  and  against  which 
human  foresight  could  not  have  guarded. 

This  pronouncement  of  the  court  is  to  the  effect  that  the 
burden  of  proof  rests  upon  the  plaintiff,  in  the  first  place,  to 
show  his  right  to  recover  for  the  injury  alleged.  Proof  on  the 
part  of  the  plaintiff  of  his  injury,  and  that  the  injury 
resulted  from  the  derailment  of  the  train,  makes  a  primarfacie 
case;  and  then  the  burden  of  proof  shifts  to  the  defend^t 
to  show  that  the  accident  was  not  caused  by  any  negligence 
on  its  part ;  and  when  it  shows  the  efficient  producing  cause 
of  the  accident,  and  that  this  was  independent  of  any  negli- 
gence on  the  part  of  the  defendant,  and  due  to  a  cause  for 
which  the  defendant  was  in  no  way  responsible,  then  by  this, 
it  negatives  the  presumption  arising  from  the  prima-facie 
proof,  and  thereby  establishes  its  freedom  from  negligence. 
As  in  iK)int  upon  this  proposition,  see  Oleeson  v.  Virginia 
MidUmd  B.  Co.,  U.  S.  Supreme  Court,  35  L.  Ed.  458.  This 
was  an  action  for  damages  sustained  by  a  railway  postal  clerk 
on  defendant's  cars  by  reason  of  the  train ^si  being  derailed. 
The  facts  in  that  case,  as  stated  in  the  opinion,  are  that  plain- 
tiff was  a  railway  postal  clerk  in  the  service  of  the  United 
States;  that,  in  discharge  of  his  official  duties,  he  was  making 
a  run  from  Washington  to  Danville,  in  the  postal  car  of  the 
defendant,  and  over  its  road ;  that,  in  the  course  of  such  run, 
the  train  was  derailed  by  a  landslide  which  occurred  in  a 
railway  cut,  and  the  postal  car  in  which  the  plaintiff  was 
working  was  thrown  from  the  track,  the  fireman  killed  and 
the  engineer  seriously  injured ;  that  the  plaintiff  was  thrown 
violently  forward  by  the  force  of  the  collision,  and  also 
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injured.  The  defense  was  that  the  derailment  was  caused  by 
rain  which  had  fallen  a  few  hours  previously,  causing  a  land- 
slide, and  was,  therefore,  the  act  of  (}od.  Second,  that  it  was 
a  sudden  landslide  caused  by  the  vibration  of  the  train  itself, 
which  no  reasonable  foresight  could  have  guarded  against. 
The  court,  after  considerable  discussion  and  citation  of 
authorities,  makes  the  following  pronouncement: 

^'The  law  is  that  the  plaintiff  must  show  negligence  in 
the  defendant.  This  is  done  prima  facie  by  showing,  if  the 
plaintiff  be  a  passenger,  that  the  accident  occurred.  *  *  * 
When  he  proves  the  occurrence  of  the  accident,  the  defendant 
must  answer  that  case  from  all  the  circumstances  of  exculpa- 
tion, whether  disclosed  by  the  one  party  or  the  other.  They 
are  its  matter  o(  defense.  And  it  is  for  the  jury  to  say,  in 
the  light  of  all  the  testimony,  and  under  the  instructions  of 
the  court,  whether  the  relation  of  cause  and  effect  did  exist, 
as  claimed  by  the  defense,  between  the  accident  and  the  alleged 
exonerating  circumstances.  But  when  the  court  refuses  to 
so  frame  the  instructions  as  to  present  the  rule  in  respect  to 
the  prima-facie  case,  •  •  •  it  leaves  the  jury  without  instruc- 
tions, to  which  they  are  entitled,  to  aid  them  in  determining 
what  were  the  facts  and  causes  of  the  accident,  and  how  far 
those  facts  were  or  were  not  within  the  control  of  the 
defendant. ' ' 

The  court  further  in  this  case  said : 

''Since  the  decisions  in  Stokes  v.  8alsi<msiall,  38  U.  S. 
(13  Pet.)  181  [10:115],  and  New  Jersey  R.  &  Tramp.  Co.  v. 
PoUard,  89  U.  S.  (22  Wall.)  341  [22:877],  it  has  been  settled 
law  in  this  court  that  the  happening  of  an  injurious  accident 
is,  in  passenger  cases,  prima-facie  evidence  of  negligence  on 
the  part  of  the  carrier,  and  that  (the  passenger  being  himself 
in  the  exercise  of  due  care)  the  burden  then  rests  upon  the 
carrier  to  show  that  its  whole  duty  was  performed,  and  that 
the  injury  was  unavoidable  by  human  foresight.  The  rule 
announced  in  those  cases  has  received  general  acceptance,  and 
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was  followed  at  the  present  term  in  Inland  a/nd  Seaboard 
Coasting  Co.  v.  Tolson,  139  U.  S.  551  [35:270]." 

See,  also,  IlMnois  Cent.  B.  Co.  v.  Porter  (Tenn.),  94 
S.  W.  666. 

From  the  foregoing,  we  deduce  the  following  principles: 
It  is  the  duty  of  a  common  carrier  of  passengers  to  exercise 
the  highest  degree  of  care  in  transporting  its  passengers  to 
their  destination.  To  this  end,  it  is  its  duty  to  see  that  nothing 
which  human  foresight  could  guard  against  happens  in  the 
management  and  control  of  its  trains,  its  rolling  stock,  and 
roadbed  that  will  imperil  the  safety  of  the  passenger  while 
being  so  transported.  The  derailment  of  a  train  does  not 
usually  and  ordinarily  occur  when  the  carrier  has  discharged 
this  duty.  Proof  of  derailment  of  a  train  and  injury  to  the 
passenger  is,  therefore,  prima^facie  evidence  that  the  company 
has  not  discharged  this  duty.  This  is  based  upon  the  thought 
that  such  accidents  do  not  ordinarily  occur  when  the  carrier 
has  discharged  its  full  duty.* .  This  showing,  therefore,  estab- 
lishes a  failure  on  the  part  of  the  company  to  perform  its 
duty,  and  out  of  this  arises  the  actionable  negligence. 

Common  experience  also  shows  that  accidents  of  this  kind 
do  arise  when  the  carrier  has  done  its  full  duty,  but  this  is 
unusual  and  out  of  the  ordinary  (when  we  consider  the 
multitude  of  trains  that  are  being  operated  every  day  as  com- 
pared with  the  number  of  accidents  from  derailment) ;  so 
then  the  law  wisely  shifts  to  the  defendant  the  burden  of 
exculpating  itself,  either  by  showing  that  it  had  done  its  full 
duty,  and  the  accident  was  unavoidable  and  one  that  could 
not  be  anticipated  or  guarded  against,  or  that  it  was  the 
I'esult  of  some  independent  intervening  cause,  over  Which  the 
defendant  had  no  control  and  could  not  have  guarded  against. 
Upon  such  showing,  and  only  upon  such  showing,  is  the 
defendant  exculpated. 

This  proposition  involves  the  rule  of  res  ipsa  loquitur — 
the  facts  speak  for  themselves.    The  plaintiff  was  a  passenger. 

Vol.  175  !▲.— 24 
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The  defendant  owed  a  duty  to  the  plaintiff  to  transport  him 
in  safety  to  his  destination,  and  not  to  omit  anything  which 
human  foresight  could  anticipate  and  guard  against  for  his 
protection.  The  train  was  derailed.  This  is  an  unusual  and 
extraordinary  fact,  one  that  usually  and  ordinarily  does  not 
happen  when  the  carrier  has  done  its  duty.  Therefore,  the 
fact  of  derailment  speaks  for  itself,  and  says  that  there  has 
been  a  neglect  of  duty  on  the  part  of  the  carrier  or  this  thing 
would  not  have  happened,  and  challenges  the  carrier  to  nega- 
tive this  by  proof  that  it  did  not  fail  in  the  duty  imposed 
upon  it  by  law,  and  that  the  accident  was  the  result  of  condi- 
tions which  human  foresight  could  not  have  anticipated  and 
against  which  it  could  not  have  guarded  the  passenger. 

When  a  railroad  company  undertakes  the  transportation 
of  a  passenger,  the  contract  implies  that  it  is  provided  with  a 
safe  and  sufficient  railroad.  See  Philadelphia  &  Reading  £. 
Co.  V.  Anderson,  94  Pa.  351 ;  Feital  v.  Middlesex  B.  Co.,  109 
Mass.  398,  in  which  the  court  said,  in  discussing  a  case  similar 
in  its  legal  aspects  to  the  one  under  consideration : 

''A  railroad  and  its  cars  are  constructed  and  adjusted 
to  each  other  with  the  purpose  that,  when  there  is  no  defect 
in  either,  the  cars  shall  remain  on  the  track.  The  fact  that 
a  car  runs  off  is  evidence  of  defect  or  negligence  somewhere ; 
and  where  the  track  and  the  cars  are  under  the  exclusive 
control  of  the  defendants,  it  has  been  held  evidence  of  negli- 
gence sufficient  to  charge  them,  in  the  absence  of  any  explana- 
tion showing  that  the  accident  happened  without  fault  on 
their  part,'*  citing  Le  Barron  v.  East  Boston  Ferry  Co.,  11 
Allen  (Mass.)  312;  Carpus  v.  London  &  Brighton  B.  Co.,  5 
Q.  B.  T47.  ''It  is  not  incumbent  upon  the  plaintiff,  after 
proving  an  accident  which  implies  negligence,  to  go  farther 
and  show  what  the  particular  negligence  was,  when  from  the 
circumstances  it  is  not  in  his  power  to  do  so." 

See,  also,  Lemon  v.  Chcunslor,  68  Mo.  340,  and  cases  therein 
cited.    Stokes  v.  SaltonstaU,  13  Pet.  (U.  S.)  181. 

No  better  principles  are  settled  in  the  law  than  these. 
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The  cause  of  an  accident  may  be  inferred  from  circumstances. 
The  law  sometimes  raises  inferences  as  to  the  existence  of 
other  facts  from  proven  facts ;  that  is,  where  a  fact  is  proved 
to  exist  that  could  not,  in  the  nature  of  things,  come  into 
existence  without  an  adequate  producing  cause,  the  cause  may 
be  inferred  from  the  existence  of  the  fact.  This,  however,  is 
only  a  presumption  or  an  inference  based  on  common  knowl- 
edge and  experience,  and  is  rebuttable.  When  an  ultimate 
fact  is  sought  to  be  established  by  the  proving  of  other  facts, 
the  ultimate  fact  cannot  be  considered  established  unless  the 
facts  relied  upon  are  of  such  a  nature  and  so  related  to  each 
other  that  it  is  the  only  natural  or  reasonable  conclusion  to 
be  drawn  therefrom. 

It  is  contended  by  the  defendant,  however,  that  the  plain- 
tiff's cause  of  action  is  bottomed  on  negligence — a  failure  on 
the  part  of  the  defendant  to  discharge  its  legal  duty  to  the 
plaintiff;  that,  to  entitle  the  plaintiff  to  recover,  it  must  appear 
afSrmatively  that  the  defendant  failed  in  the  discharge  of  its 
legal  duty,  and  that  this  failure  was  the  proximate  cause  of 
the  injury  to  the  plaintiff;  and  so  it  is  urged  that,  when  the 
whole  record  is  made,  and  the  circumstances  proved  on  the 
trial  are  as  consistent  with  the  conclusion  of  due  care  as  with 
the  conclusion  of  negligence,  no  presumption  of  negligence 
can  be  indulged  in ;  and  to  support  this  contention,  defendant 
relies  upon  Ashcrafi  v.  Davenport  Locomotive  Works,  148 
Iowa  420;  O'Cmnor  v.  lUinais  C.  R.  Co.,  83  Iowa  105,  111; 
Oandy  v.  Chicago  &  N.  W.  B,  Co,,  30  Iowa  420.  These  cases 
are  those  in  which  no  presumption  of  negligence  arises.  They 
are  cases  in  which  the  burden  rested  upon  the  plaintiff  to  show 
not  only  that  the  defendant  was  chargeable  with  the  negligence 
alleged  against  it  in  the  petition,  but  that  this  negligence  was 
the  proximate  cause  of  the  injury. 

In  the  case  at  bar,  the  proof  that  the  plaintiff  was  a 

,  passenger,   that  the  train  was  derailed,   and  that  he   was 

injured,  is  all  that  the  plaintiff  is  required  to  show.     Tlic 

burden,  therefore,  shifted  upon  the  defendant,  and  these  cases 
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are  in  point,  but  against  the  defendant's  contention  in  this 
case.  The  fact  that  the  defendant  has  introduced  evidence 
tending  to  show  that  the  accident  was  due  to  causes  over 
which  it  had  no  control  is  in  rebuttal  of  the  fact  presumption 
created  by  the  law,  and  it  is,  therefore,  ordinarily  for  the  jury 
to  decide  and  say  whether  or  not  it  has  exculpated  itself  from 
the  charge  of  negligence. 

In  cases  in  which  the  plaintiff  seeks  to  recover  for  per- 
sonal injuries,  and  bases  his  right  to  recover  on  distinct  acts 
of  omission  or  commission  on  the  part  of  the  defendant,  and 
predicates  actionable  negligence  on  this,  the  burden  of  proof 
rests  upon  him  to  show  the  negligence  charged ;  and,  whether 
he  attempts  to  do  this  by  circumstantial  or  direct  evidence,  it 
cannot  be  said  that  he  has  done  so,  unless  there  is  a  preponder- 
ance of  the  evidence  offered  and  submitted  in  his  favor  upon 
the  question.  Where  the  burden  of  proof  rests  upon  a  party 
to  establish  an  ultimate  fact,  it  cannot  be  said  to  be  estab- 
lished unless  the  evidence  of  its  existence  or  nonexistence 
preponderates,  and  this  is  true  whether  the  burden  rests  on 
the  party  to  establish  an  afSrmative  or  a  negative  proposition. 
Thus,  the  burden  of  proof  rests  upon  the  plaintiff  to  establish 
his  own  freedom  from  negligence,  and  surely  it  could  not  be 
said  that  he  had  established  his  freedom  from  negligence  by 
a  showing  that  his  act  was  as  consistent  with  want  of  negli- 
gence as  it  was  with  negligence.  By  such  showing,  he  could 
not  claim  to  be  relieved  from  the  legal  duty  to  establish  by  a 
preponderance  of  the  evidence  the  ultimate  fact  that  he  did 
not,  by  his  own  negligence,  contribute  to  the  injury  of  which 
he  complains. 

In  the  case  at  bar,  the  burden  was  on  the  defendant  to 
establish  a  negative  fact,  to  wit :  that  it  was  free  from  negli- 
gence contributing  to  the  conditions  out  of  which  the  accident 
arose,  and  it  did  not  do  this  by  a  mere  showing  that  it  was 
just  as  probable  that  the  injury  occurred  without  negligence 
on  its  part  as  that  it  was  guilty  of  negligence. 
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When  the  relationship  of  carrier  and  passenger  is  shown, 
and  an  accident  occurs  which  would  not  ordinarily  have 
occurred  had  the  defendant  discharged  its  full  duty,  this 
proof  is  evidentiary  of  the  ultimate  fact  that  it  did  not  dis- 
charge its  full  duty,  and  has  probative  force  in  establishing 
the  culpable  negligence  of  the  defendant.  It  is  a  presumption 
of  fact,  inferable  and  determinable  from  the  fact  that,  where 
carriers  exercise  the  highest  degree  of  care  in  the  management 
and  control  of  their  conveyances  and  in  the  inspection  and 
maintenance  of  their  roadbeds,  these  accidents  do  not  ordi- 
narily occur;  and,  therefore,  a  mere  showing  on  the  part  of 
the  defendant  that  the  injury  caidd  have  happened,  or  prob- 
ably did  happen,  without  any  fault  or  negligence  on  its 
part,  or  by  reason  of  the  intervention  of  some  independent 
agency  over  which  it  had  no  control,  does  not,  as  a  matter  of 
law,  negative  the  presumption  based  upon  the  prima-facie 
showing.  It  leaves  it  still  a  question  for  the  jury,  and  espe- 
cially is  this  true  when  the  explanation  offered  by  the  defend- 
ant, by  reason  of  which  it  seeks  to  be  relieved  of  the  charge  of 
negligence,  is  of  such  a  character  that  men  might  honestly 
differ  as  to  what  was  the  real  cause  of  the  derailment. 

It  fs  true  that,  if  the  defendant  had  proved  that  the  acci- 
dent was  due  to  a  cause  over  which  it  had  no  control,  or 
against  which  the  highest  degree  of  care  would  not  have  been 
availing,  and  which  human  foresight  could  not  have  antici- 
pated and  guarded  against,  then  the  defendant  would  be 
relieved  of  responsibility.  But  the  burden  is  on  it  to  do  this 
before  it  is  relieved,  and  whether  it  has  done  this  is  a  question 
ordinarily  for  the  jury. 

We  think  that  there  was  no  error  on  the  part  of  the 
court  in  refusing  to  instruct  the  jury  to  return  a  verdict  for 
the  defendant  on  the  showing  made,  and  as  the  record  then 
stood.  This  disposes  of  the  first  three  errors  assigned  for 
reversal. 

But  it  is  contended  that  there  was  error  committed  by  the 
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court  in  the  making  of  the  record.  It  is  contended  that  there 
was  misconduct  of  counsel  for  appellee,  prejudicial  to  appel- 
lant, in  the  opening  statement.  An  examination  of  the  record 
satisfies  us  that  there  is  no  reversible  error  on  this  point. 

It  is  next  contended  that  the  court  erred  in  sustaining 
objections  to  certain  questions  asked  by  the  defendant,  and  in 
striking  out,  on  plaintiff's  motion,  answers  made  to  questions 

asked  by  the  defendant  of  certain  witnesses. 

*'  oSmion?v\-        '^^^  objections  to  some  of  these  questions  were 

tromob^^ei^  properly  sustained,  and  to  others,  the  answers 

w?tness :  law  of  properly  Stricken  out,  for  the  reason  that  in 

marks  of  crow-   each  of  thcsc  Questions  the  defendant  assumed 

bar. 

a  fact — ^which  is  a  material  fact — ^without 
proof  of  the  existence  of  the  fact.  As  to  these  questions, 
instead  of  asking  the  witness  to  detail  to  the  jury  what  he 
observed  on  the  ties,  their  condition,  and  the  impressions 
there  as  they  were  observed,  the  question  assiimed  (and  it 
was  in  the  line  of  defendant's  contention)  that  the  impression 
was.  made  by  a  crowbar;  that  the  marks  were  made  by  a 
crowbar. 

In  view  of  the  fact  that  this  case  must  be  reversed  on 
other  grounds,  we  do  not  go  into  a  detailed  examination  of 
defendant's  contention  on  this  point,  but  will  content  our- 
selves with  stating  the  general  rule,  and  noting  a  few  of  the 
questions  which  were  asked,  and  objections  sustained,  which 
we  think  constitute  prejudicial  error. 

The  witness  J.  A.  Stafford,  who  claimed  to  have  made  an 
examination  of  these  ties  soon  after  the  wreck,  testified  with- 
out objection: 

**  There  was  evidence  on  the  track  that  they  (meaning 
the  spikes)  had  been  pulled." 

He  was  then  asked  this  question : 

"What  do  you  mean  by  the  evidence  on  the  track  that 
the  spikes  had  been  pulled?  A.  The  impression  left  on  the 
ties  of  a  crowbar  having  been  used.  Q.  Now,  then,  when  you 
looked  at  the  ties  that  morning  along  the  south  side  of  the 
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rail,  did  you  find  any  marks  on  the  ties  indicating  how  those 
spikes  had  been  removed  f" 

This  question  was  objected  to,  and  objection  sustained. 
In  view  of  the  previous  testimony,  we  think  this  was  compe- 
tent. He  was  not  asked  how  the  spikes  were  pulled,  but 
whether  there  were  any  marks  on  the  ties  indicating  how  they 
had  been  removed. 

He  was  then  asked  this  question: 

''Now,  did  you  notice  any  marks  on  the  end  of  the  ties 
and  in  connection  with  the  places  where  the  spikes  had  been 
drawn  or  had  disappeared  from  the  end  of  the  tiesf  A.  I  did 
see  an  impression.  Q.  What  marks  did  you  see  along  there  t 
Tell  the  jury  as  plainly  as  you  can.  A.  Well,  it  was  where 
a  crowbar — ^you  could  see  where  they  had  been  pried  out. 
Tou  could  see  the  impression  in  the  ties  where  there  had  been 
some — ^had  pulled  them.  Q.  Now  then,  you  say  that  you 
saw  the  marks  of  the  crowbar  on  the  tie.  Where  were  the 
marks  of  the  crowbar  with  reference  to  the  place  where  the 
spikes  had  been  in  the  tie?     (Objected  to  and  sustained.)  ** 

In  most  instances,  the  witnesses  were  permitted  to  describe 
to  the  jury  what  they  saw,  the  impressions  upon  the  ties  as 
they  appeared  to  them,  but  were  not  permitted  to  state  what 
caused  the  impression  upon  the  ties.  They  should  have  been 
permitted  to  say  how  the  impressions,  as  they  observed  them 
there  at  that  time,  appeared  to  have  been  made.  This  is  a 
rule  of  necessity.  The  best  evidence  of  which  a  case  In  its 
nature  is  susceptible  must  be  produced  and  used.  It  is  the 
only  way  in  which  the  knowledge  of  the  witnesses  as  to  the 
ultimate  fact,  gathered  from  their  inspection  and  knowledge 
of  the  fact,  can  be  brought  to  the  attention  of  the  jury 
Some  things  can  be  accomplished  in  many  ways.  It  is  often 
a  matter  of  speculation  as  to  the  cause  of  anything  or  the 
manner  in  which  it  was  accomplished.  One  who  has  made 
an  inspection  and  observation  of  conditions  is  in  a  better 
position  to  direct  the  mind  to  the  primary  cause  than  one 
who  has  not  had  that  opportunity.    It  is  not  conclusive,  but 
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has  probative  force.    See  Staie  v,  Bainsbarger,  71  Iowa  746, 
749;  State  of  Iowa  v.  BtUledge,  135  Iowa  581,  586. 

Mr.  Lawson,  in  his  treatise  on  Expert  and  Opinion  Evi- 
dence (2d  Ed.),  and  under  the  head  of  Opinions  from  Neces- 
sity, p.  513,  cites  with  approval  the  case  of  Oraham  v,  Staie 
(Texas),  13  S.  W.  1010,  which  declares  that  a  nonexpert  should 
be  permitted  to  say  that '  'bruises  seem  to  have  been  made  with 
a  rough,  hard  substance."  The  Texas  court  puts  this  upon 
the  ground  that  the  statement  of  an  effect  produced  on  the 
mind  ''becomes  primary  evidence,  and  hence  ^admissible  when- 
ever the  condition  of  things  is  such  that  it  cannot  be  repro- 
duced and  made  palpable."  See,  also,  State  v.  HasMoi,  149 
Iowa  518,  530. 

In  State  v.  Bainsbarger,  supra,  this  court  quotes  with 
approval  from  Mr.  Lawson  's  work  on  Expert  and  Opinion  Evi- 
dence, p.  505,  the  following:  . 

"  'The  opinions  of  ordinary  witnesses,  derived  from 
observation,  are  admissible  in  evidence,  where,  from  the  nature 
of  the  subject  under  investigation,  no  better  evidence  can  be 
obtained,  or  the  facts  cannot  otherwise  be  presented  to  the 
tribunal,'  "  and  applies  this  rule  to  the  Bainsbarger  case, 
reference  to  which  is  made  for  the  facts  to  which  the  rule  is 
applied. 

It  is  the  contention  of  the  defendant  that  the  rails  at 
the  point  where  the  train  was  thrown  from  the  track  were 
removed  by  one  Eric  Von  Eutzlaben,  just  a  short  time  before 
the  accident. 

It  appears  that,  on  the  18th  day  of  July,  1907,  the 
defendant  undertook  to  take  the  testimony  of  Von  Kutzlaben 
while  he  was  confined  in  the  reformatory  at  Anamosa,  and 

the  attorney  for  the  plaintiff,  who  was  also 

*'  ^counSP^ac?-  attorney  for  Von  Kutzlaben,  advised  the  wit- 

cSlnts  with        ^^^  *^*^  ^®  was  not  required  to  answer  ques- 

nSficoiSiuct^^'   tions  which  tended  in  any  way  to  incriminate 

him  or  to  involve  him  criminally  in  the  charge  ' 
of  having  derailed  this  train,  and,  upon  such  advice,  the 
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witness  claimed  this  privilege  and  declined  to  answer  the 
questions.  This  matter,  though  urged  as  error,  is  not  argued 
directly;  but  an  examination  of  the  record  fails  to  indicate 
any  misconduct  on  the  part  of  counsel  which  was  not  consistent 
with  his  duty  to  the  witness,  to  the  court  and  to  this  defendant. 

A  stipulation  was  entered  into  between  the  counsel  for 
plaintiff  and  defendant  that  the  testimony  of  this  witness 
should  be  taken  before  one  Edna  Hull,  a  stenographer,  the 
agreement  being  as  follows: 

''It  is  further  agreed  that  Edna  Hull,  a  stenographer, 
may  take  such  deposition,  and  that  the  transcript  thereof  need 
not  be  sworn  to  nor  verified  by  the  witness,  but  such  transcript 
may  be  duly  certified  by  said  Edna  Hull,  a  stenographer,  to 
the  same  purpose  and  effect  as  though  the  same  were  signed 
and  sworn  to  by  the  witness." 

This  was  made  immediately  before  the  deposition  was 
taken.  Thereupon,  the  following  proceedings  were  had  before 
said  notary : 

''Q.  State  your  name,  age  and  place  of  residence.  A. 
My  name  is  Eric  Von  Kutzlaben.  27.  My  residence  is  really 
Eisnach,  Germany.  Q.  Where  are  you  at  present!  A.  In 
Anamosa.  Q.  Are  you  an  inmate  of  the  penitentiary  of  the 
state  of  Iowa  located  at  Anamosa  at  present?  A.  Tes.  Q. 
When  were  you  brought  here  ? ' ' 

Thereupon,  counsel  for  the  plaintiff  advised  the  witness 
that  he  was  not  required  to  answer,  and  the  witness  declined 
to  answer  the  question.  Counsel  for  plaintiff  notified  the 
witness  that  he  was  not  required  to  answer  any  other  question 
that  should  be  propounded  to  him  on  the  taking  of  the 
deposition.  It  appears  that  this  deposition  was  being  taken 
in  behalf  of  the  defendant.  The  deposition  discloses  that  the 
witness,  under  the  direction  of  the  counsel  for  the  plaintiff, 
refused  to  answer  the  following  question: 

**Were  you  convicted  in  the  district  court  of  Iowa,  in 
and  for  Iowa  County,  for  the  crime  of  the  murder  of  one 
Hotchkiss,  which  murder  was  committed  by  the  derailing  of 
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a  train  on  the  defendant's  road  near  Homestead  on  March  21, 
1905 1  (Witness  declined  to  answer.)  Q.  Were  yon  present 
or  about  the  train  on  the  track  of  the  Chicago,  Bock  Island  & 
Pacific  By.  which  was  derailed  at  that  time  and  place  f  Q. 
Did  you  not,  on  or  about  March  21,  1905,  displace  the  rails 
on  the  track  of  the  Chicago,  Bock  Island  &  Pacific  By.  at  the 
time  and  place  aforesaid?  Q.  Did  you  not,  on  or  about  that 
date,  at  that  place,  draw  the  spikes  that  secured  the  rails  on 
defendant's  road  about  one  mile  west  of  Homestead  on  March 
21,  1905,  and  did  you  not  displace  the  adjoining  ends  of  said 
rails  at  said  point,  and  did  not,  as  the  result  of  drawing  said 
spikes  and  displacing  said  rails,  a  wreck  occur  to  passenger 
No.  41  at  that  time  and  place?'' 

Other  questions  of  like  import  were  asked,  and  the  witness 
declined  to  answer,  on  the  suggestion  of  counsel,  as  aforesaid. 

It  appears  that  Havner  was  or  had  been  counsel  for 
Yon  Eutzlaben,  defended  him  on  a  charge  involving  the 
wrecking  of  this  train,  and  was  also  counsel  for  the  plaintiff 
in  this  suit.  It  has  been  said  that  you  cannot  serve  two 
masters,  but  here  the  interests  of  the  masters  were  identical. 
Havner  was  interested  in  protecting  his  client.  Von  Kutzlaben, 
from  the  giving  of  incriminating  evidence.  No  man  is  re- 
quired under  the  law  to  incriminate  himself.  It  was  not 
only  the  right  but  the  duty  of  counsel  to  advise  his  client  of 
his  right  under  the  law  before  he  gave  the  incriminating 
testimony.  This  was  all  that  he  did,  so  far  as  this  record 
shows,  and  Yon  Kutzlaben  availed  himself  of  his  privilege. 
Had  the  testimony  been  taken  in  open  court,  it  would  have 
been  the  duty  of  the  court,  on  request  of  counsel,  to  advise 
the  witness  that  he  was  not  required  to  give  any  evidence  that 
would  tend  to  incriminate  him,  or  subject  him  to  a  criminal 
charge  in  connection  with  the  wrecking  of  this  train.  We  see 
no  grounds  for  reversal  on  this  point. 

It  appears  from  the  record  that,  on  the  trial  of  this 
case,  the  defendant  offereij  in  evidence  a  paper,  signed  by 
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Eric  Von  Eutzlaben,  and  sworn  to  by  him  on  the  31st  day 

of  March,  1905,  10  days  after  the  plaintiff's 

^'  SSSJTix-       injuries,  as  follows : 
cffratfoii^^"  ''I,  Eric  Von  Kutdaben,  being  first  duly 

elrt^'insanHy      swom,  depose  and  say  that  I  was  born  in 
lawof^es-      Germany,  and  that  I  came  to  the  United 

sity. 

States  in  August,  1903;  that  I  want  to  tell 
the  whole  truth  concerning  the  wreck  east  of  Homestead  on 
the  Rock  Island  Railway ;  and  that  I  am  doing  this  of  my  own 
free  will,  without  fear,  intimidation,  promise  or  threats  what- 
soever. I  am  the  person  who  caused  the  wreck.  I  conceived 
the  plan  to  wreck  this  passenger  No.  41.  I  found  the  wrenches 
that  I  used  to  do  so  at  Homestead  about  the  grain  elevator. 
There  is  a  passageway  between  the  coal  shed  and  the  engine 
room  and  there  I  found  two  wrenches  on  top  of  a  big  timber ; 
one  of  these  wrenches  had  an  iron  pipe  attached  to  its  handle, 
but  I  took  the  other  one  without  the  pipe  attached  to  the 
handle.  I  knew  where  to  find  these  wrenches,  as  I  found 
them  soon  after  the  big  snow  disappeared,  and  before  I  left 
Homestead.  Near  the  section  tool  house  alongside  of  the 
tracks  of  the  Rock  Island  Railway  I  found  a  crowbar 
between  two  piles  of  timber.  I  did  not  take  it,  but  left  it 
there.  I  did  not  use  this  crowbar,  as  I  took  one  from  the 
section  tool  house  at  Amana  the  same  night  of  the  wreck,  and 
this  was  the  crowbar  I  used  in  committing  the  act.  I  used  the 
wrench  that  I  had  found  at  Homestead  under  the  timbers 
near  the  coal  shed.  I  took  this  wrench  to  take  off  the  nuts 
off  the  bolts  fastening  the  plates  on  the  rails.  When  I  met  the 
young  man,  William  Setzer,  I  threw  the  crowbar  alongside  of 
the  tracks,  and  after  he  left  me  I  went  a  short  distance  south 
and  then  came  back  and  got  the  crowbar.  And  then  went  to 
the  big  cut  where  the  wreck  occurred,  and  with  the  wrench 
unscrewed  the  bolts  fastened  to  the  angle  plates  and  removed 
the  plates  and  pulled  up  some  of  the  spikes.  I  done  this 
shortly  before  the  freight  train  coming  from  the  west  had 
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passed,  and  after  this  freight  passed,  I  took  the  remaining 
spikes  from  the  rails.  I  then  spread  the  rails  from  where  they 
met  about  an  inch,  from  the  east  rail  I  pulled  the  spikes  from 
the  outside  of  the  rail,  and  from  the  west  side  I  pulled  the 
spikes  from  the  inside  of  the  rail,  and  pried  the  east  rail  in  a 
-southwestern  direction,  and  the  west  rail  in  a  northeastern 
direction.  I  then  took  about  six  pieces  of  newspaper  and  cov- 
ered the  rails  for  about  eight  feet,  this  paper  extending  over 
the  connection  of  the  rails,  and  I  then  placed  stones  along- 
side of  the  track  on  the  paper  so  that  the  engineer  would  not 
discover  the  rails  were  out  of  place.  I  screwed  the  nuts  back 
on  the  bolts  after  taking  off  the  angle  plates,  which  I  threw 
along  the  north  side  of  the  track.  I  threw  the  wrench  in  the 
creek  near  where  the  train  was  wrecked.  I  threw  the  crowbar 
at  the  south  side  of  the  east  abutment  of  the  bridge,  over  the 
small  stream  directly  east,  but  a  short  distance  of  the  place 
of  the  wreck,  and  into  the  same  stream  I  threw  the  wrench. 
I  then  went  through  the  barb  wire  fence  on  the  south  side  of 
the  track  where  the  wreck  occurred  and  getting  through  this 
fence  is  where  I  tore  my  coat.  I  then  walked  about  a  him- 
dred  feet  southeast  of  the  fence  in  the  timber  and  stopped 
about  ten  minutes,  at  which  time  the  wreck  occurred.  I  did 
not  see  the  train  go  down  the  grade.  All  that  I  could  see  was 
steam  coming  from  the  engine.  I  then  went  a  little  west  and, 
leaving  the  woods,  I  passed  through  two  gates  and  onto  the 
track  of  the  Bock  Island  Railway.  On  going  nearer  to  the 
wreck,  I  discovered  that  part  of  the  train  went  down  the 
bank  and  part  did  not.  I  then  went  up  to  where  the  train 
was  wrecked  and  stood  on  the  roadbed  about  twenty  minutes 
and  saw  the  fireman.  I  then  went  to  the  mail  car  and  while 
there  I  saw  the  fireman.  I  remained  at  the  wreck  about  two 
hours.  I  did  not  enter  a  car  in  which  there  was  passengers.  I 
left  the  wreck  about  2 :30  A.  M.  and  returned  to  Amana  and 
retired,  and  when  I  got  in  bed  I  thought  I  heard  the  clock 
strike  four  o'clock  shortly  afterwards." 
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This  statement  was  objected  to  by  counsel  and  the  objec- 
tion sustained ;  and  of  this,  complaint  is  made. 

The  defendant  also  offered  eyidence  tending  to  show 
statements  made  by  Von  Eutzlaben  shortly  after  the  accident, 
practically  in  the  line  of  the  statements  above  set  out,  which 
were  also  excluded  by  the  court.  On  this,  the  defendant  pred- 
icates error. 

It  appears  that,  after  the  occurrence  of  this  wreck,  Von 
Eutzlaben  was  arrested  upon  a  charge  of  having  wrecked  the 
train  and  causing  the  death  of  the  engineer ;  that  he  was  tried 
upon  this  charge  and  convicted ;  that  he  appealed  to  this  court 
and  the  case  was  reversed;  that,  thereafter,  and  on  or  about 
the  30th  day  of  October,  1908,  he  was  adjudged  insane  and 
ordered  committed  to  the  department  for  criminal  insane  at 
Anamosa  until  he  became  sane. 

It  appears  that,  on  the  19th  day  of  June,  1909,  a  writ  of 
habeas  corpus  was  sued  out  on  behalf  of  Von  Eutzlaben,  and 
upon  a  hearing,  the  following  record  was  made : 

"Now,  to  wit,  on  this  19th  day  of  June,  1909,  the  above 
entitled  matter  comes  on  for  hearing  on  the  petition  for  the 
writ  of  habeas  corpus  .  .  .  the  court  being  fully  advised 
in  the  premises,  and  it  appearing  that  all  the  indictments 
pending  against  Von  Eutzlaben  have  been  heretofore  dis- 
missed upon  the  motion  of  the  county  attorney,  and  it  appear- 
ing that  there  is  at  this  time  no  criminal  charge  against  him, 
it  is  hereby  ordered  and  decreed  that  the  defendant  in  this 
action  has  no  further  right,  power,  or  authority,  to  detain 
or  imprison  the  said  Von  Eutzlaben  in  the  state  reformatory, 
and  he  is  hereby  released,  and  the  defendant  warden  directed 
to  turn  him  over  to  the  commissioners  of  insanity  to  take  such 
action  as  they  deem  best." 

It  appears  that  this  was  accordingly  done,  and  the  fol- 
lowing proceedings  had  before  the  commissioners  of  insanity 
in  and  for  Jones  County : 

**Now,  to  wit,  on  this  19th  day  of  June,  1909,  the  said 
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Yon  Kntzlaben  having  been  turned  over  to  the  board  under 
the  order  of  the  court  to  be  dealt  with  as  in  our  judgment 
seems  best,  we  hereby  find  that  the  mental  condition  of  the 
said  Von  Kutzlaben  is  such  that  it  is  safe  to  the  public  that  he 
be  discharged,  upon  the  condition  that  he  be  delivered  into  the 
custody  of  his  mother,  and  that  B.  G.  Popham  is  empowered  to 
take  charge  of  him  and  accompany  him  to  the  city  of  Chicago, 
Illinois,  for  the  purpose  of  delivering  him  to  the  custody  of 
his  mother." 

This  order  was  signed  by  the  commissioners  of  insanity 
for  Jones  County. 

It  appears  that  the  present  trial  was  commenced  in  the 
month  of  February,  1910.  At  the  time  of  the  hearing  of  this 
case  from  which  the  appeal  was  taken,  the  defendant  was  at 
large,  residing  either  in  Chicago  or  somewhere  in  New  Jersey. 
It  does  not  appear  definitely  in  the  record. 

There  is  no  evidence  showing  that  the  insanity  of  Von 
Kutzlaben  was  judicially  determined  prior  to  October,  1908. 
On  that  date,  upon  an  inquisition  instituted  for  the  purpose 
of  ascertaining  his  sanity,  under  Section  5540,  Code,  1897,  he 
was  determined  to  be  insane,  and,  based  upon  this  verdict  it 
was  ordered  and  adjudged  by  the  court  that  the  discharge 
of  the  defendant  at  this  time  would  endanger  the  public 
safety,  and  he  was,  therefore,  ordered  committed  to  the 
department  for  the  criminal  insane  at  Anamosa  until  he 
became  sane.    The  presumption  of  law  is  that  a  condition 

shown  to  exist  continues  until  the  contrary 

••  ^^^?^   appears.     Where  it  is  shown  that  a  party 

oondiuon:iii-     at  a  given  time  is  insane,  this  condition  wm 

sanity* 

be  presumed  to  continue  until  the  contrary 
is  shown«  There  was  no  finding  after  this  in  which  Yon 
Kutzlaben  was  adjudged  to  have  recovered  from  his  insanity. 
The  only  finding  touching  the  mental  condition  of  Von  Kutzla- 
ben was  on  the  19th  day  of  June,  1909,  in  which  it  was  found, 
not  that  he  had  recovered  his  sanity,  but  that  his  mental  con- 
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dition  is  such  ''that  it  is  safe  for  the  public  that  he  be  dis- 
charged/' and  he  was  accordingly  discharged. 

There  is  no  evidence  that  he  was  insane  at  the  time  that 
he  made  the  statements  offered  in  evidence,  and  there  is  no 
evidence  that  he  was  insane  at  the  time  that  the  defendant 
undertook  to  take  his  depositions  in  July,  1907.  Having  been 
adjudged  to  be  insane  upon  an  inquisition  made  by  a  proper 
tribunal,  we  must,  in  the  ccmsideration  of  this  case,  assume 
that  he  was  insane  at  the  time  of  the  trial,  nothing  to  the  con- 
trary appearing.  A  condition  shown  to  exist  is  presumed  to 
continue  until  the  contrary  appears.  As  said  in  2  Chamber- 
layne  on  the  Modem  Law  of  Evidence,  Sec.  1043 : 

"If  a  person  has  been  adjudged  insane,  the  presumption 
of  insanity  continues  until  the  adjudication  of  restoration 
to  reason  has  been  made,  and  where  the  issue  is  as  to  whether 
reason  has  been  restored,  the  burden  is  upon  the  party  who 
alleges  such  restoration  to  reason,  to  establish  it  by  a  pre- 
ponderance of  the  evidence." 

See,  also,  Tiffany  v.  Tiffcmy,  84  Iowa  122 ;  Ockendtm  v. 
Barnes,  43  Iowa  615. 

When  these  written  and  verbal  declarations  of  Von 
Eutzlaben  were  offered  in  evidence,  the  plaintiff  objected  to 
them  on  the  ground  that  they  were  incompetent  and  hearsay. 
This  objection  was  by  the  court  sustained. 

There  are,  however,  well-known  exceptions  to  the  rule 
excluding  hearsay  testimony.  Declarations  of  a  person, 
whether  verbal  or  written,  as  to  facts  relevant  to  the  matter 
under  consideration  are  admissible  in  evidence,  even  between 
third  persons,  where  it  appears:  (1)  That  the  declarant  is 
dead;  (2)  that  the  declaration  was  against  his  pecuniary  or 
prop^etary  interests;  (3)  that  he  had  competent  knowledge) 
of  the  facts  declared;  (4)  that  he  had  no  probable  motive  to 
falsify  the  fact. 

The  first  showing  required  to  meet  the  exception  is  that 
the  declarant  is  dead.     The  declaration  is  then  admitted  on 
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the  ground  that  he  could  not  be  produced  in  court  to  testify 
to  the  fact  declared  upon. 

The  second  ground  of  the  exception  is  that,  at  the  time  the 
statement  was  made,  it  was  against  his  interests  to  make 
the  statement.  This  second  ground  is  founded  upon  a  knowl- 
edge of  human  nature,  that  men  do  not,  usually  and  ordi- 
narily, speak  against  their  own  interests,  while  very  often 
they  are  free  to  speak  in  their  own  favor.  It  is  based  on  the 
thought  that  courts  can  safely  trust  the  man  who  speaks 
against  himself,  and  the  law  substitutes  this  for  the  sanction  of 
a  judicial  oath.  The  usual  tests  of  credibility  are  the  judicial 
oath  administered  and  a  cross-examination  of  the  witness. 
The  admissions  of  such  declarations  rest  upon  the  improb- 
ability of  a  man 's  admitting  as  true  what  he  knows  to  be  false, 
against  his  own  interest.  The  common  law  has  always 
regarded  the  concurrence  of  these  things  as  a  perfectly  safe 
test  for  ascertaining  the  truth  in  all  judicial  proceedings. 

The  weight  of  judicial  authority,  numerically  consid- 
ered, requires  the  showing  of  the  first  ground  of  exception  to 
the  hearsay  rule,  before  the  declaration  can  be  admitted, 
to  wit,  that  the  party  whose  declaration  is  offered  is  dead. 
Every  rule  ought  to  be  as  broad  as  the  reason  upon  which  it 
rests.  Proof  of  death  establishes  the  impossibility  of  produc- 
ing the  declarant  upon  the  trial.  To  the  writer  of  this 
opinion,  it  would  seem  that  a  showing  that  the  defendant  was 
intellectually  dead — ^insane — and  therefore  incapable  of  being 
produced  as  a  competent  witness,  and  incapable  of  testifying 
because  of  such  insanity,  would  meet  the  requirements  of  the 
first  ground  of  the  exception,  and  the  only  reason  apparent 
why  courts  have  rejected  proof  of  insanity  as  a  foundation 
for  the  introduction  of  a  declaration  made  when  the  party 
was  sane  is  that  there  is  some  uncertainty  as  to  whether  the 
person  is  insane  or  not  at  a  particular  time.  It  is  a  matter 
not  susceptible  of  exact  and  definite  proof.  It  may  be  feigned 
or  assumed  for  the  very  purpose  of  making  his  declaration 
competent  as  against  a  third  party ;  and  further,  there  must 
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be  an  ioqnisitioii  into  the  sanily  of  the  party  before  the 
declaration  is  admitted  in  evidence,  and  this  would  require 
the  trial  of  a  distinct  issue  and  an  afibmative  finding  as  a 
basis  for  the  introduction  of  the  statement.  We  have  not 
been  able  to  find  any  substantial  reason  given  in  the  books 
why  the  law  should  make  death  the  only  test  before  the  state- 
ment  is  admitted. 

Mr.  Wigmore,  in  his  work  on  Evidence,  Vol.  2,  Sec.  1456, 
states  that  this  exception  to  hearsay  evidence  is  based  upon 
necessity.  The  necessily  principle,  as  here  applied,  signifies 
the  impossibility  of  obtaining  other  evidence  from  the  same 
source,  the  declarant  being  unavailable  in  person  on  the  stand ; 
and  he  would  enlarge  the  rule  to  cover  insanity  as  being 
within  the  reason  of  the  rule.    He  says : 

^'Whenever  the  witness  is  practically  unavailable,  his 
statements  should  be  received.  Death  is  universally  conceded 
to  be  sufficient." 

He  says,  however: 

''The  principle  of  necessity  is  broad  enough  to  assimilate 
other  causes;  but  the  rulings  upon  other  causes  than  death 
are  few.     .     .  Illness  and  insanity  should  be  legaUy 

sufficient  to  admit  the  statements." 

County  of  Mahaska  v.  Ingalis,  16  Iowa  81|  was  a  ease  in 
which  a  suit  was  brought  by  the  plaintiff  county  upon  a 
county  treasurer's  bond,  and  the  treasurer  sought  to  show 
that  the  defalcation  occurred  prior  to  the  execution  of  the 
bond,  and,  to  esteblish  this  fact,  called  one  White  to  testify 
to  a  conversation  had  with  one  Shoemake,  who  was  treasurer 
of  the  county  prior  to  that  time,  but  who,  at  the  time  of  the 
trial  was  dead ;  and  over  the  objection,  the  witness  was  per- 
mitted to  testify: 

''  'Mr.  Shoemake  told  me  that  there  was  over  $2,000  in 
the  summer  of  1858,  that  he  was  behind  as  treasurer  of  the 
county,  and  he  wanted  an  arrangement  made  by  which  I 
should  pay  it.'  " 

Vol.  175  Ia.— 25 
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Judge  Dillon,  speaking  for  this  court  in  the  foregoing 
ease,  said: 

' '  The  reception  of  verbal  admissions  against  his  interest, 
and  where  the  declarant  is  dead,  is  supported  by  the  follow- 
ing cases  (citing  cases) ....  Our  examination  and  survey 
of  this  subject  may  thus  be  summed  up.  This  species  of  evi- 
dence being  somewhat  anomalous  in  its  character,  and  stand- 
ing on  the  ultima  thtUe  of  competent  testimony,  is  neb  highly 
favored  by  the  courts,  and  the  tendency  is  rather  to  restrict 
than  to  enlarge  the  right  to  receive  it,  or  at  least  to  require 
the  evidence  to  be  brought  clearly  within  all  the  conditions 
requisite  for  its  reception.  Prom  the  unbroken  current  of 
English  and  the  decided  preponderance  of  American  author* 
ity,  we  think  the  present  state  of  the  law  is  that  verbal 
declarations  are  receivable,  when  accompanied  by  the  follow- 
ing prerequisites :  1st.  The  declarant  must  be  dead.  To  this 
we  believe  the  English  cases  make  no  exception.  Mere  absence 
from  the  jurisdiction  will  not  answer.  Brewster  v.  Doane,  2 
Hill  (N.  Y.)  537,  and  cases;  Moore  v,  Andrews,  5  Port.  (Ala.) 
107.  Although  by  the  course  of  decisions  in  some  of  the 
states,  with  reference  to  written  entries,  etc.,  absence  might 
possibly  be  treated  as  equivalent  to  death.  See  1  Qreenleaf  on 
Evidence,  Sec.  163,  and  note ;  8  Watts,  77 ;  2  Smith,  L.  Gas. 
340  (top) ;  as  to  insanity,  Umon  Bank  v.  Knapp,  3  Pick. 
(Mass. ) ,  96.  ASf  in  the  case  at  bar,  the  declarant  was  deceased, 
we  need  not  decide  whether  death  is,  in  all  cases,  an  indis- 
pensable condition.  We  need  only  say  that  probably  the 
courts  would  not  be  inclined  to  relax  the  rule  so  as  to  dis- 
pense with  this  condition,  unless  it  might  be  in  the  case  of 
confirmed  insanity.  2d.  The  next  prerequisite  is  that  the 
declaration  must  have  been  against  the  interest  of  the  declar- 
ant at  the  time,  and  that  interest  must  be  a  pecumary  one. 
That  it  would  have  subjected  the  party  to  penal  conse- 
qu^a.ce8  is  not  sufficient,  although  this  would  add  to  the  weight 
of  the  testimony.     {Davis  v.  Lloyd,  1  G.  &  K.  275 ;  11  Gl.  & 
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Fin.  85.)  The  conflict  of  the  declaration  with  the  pecuniary 
interest  of  the  party  must  be  clear  amd  nndovbted,  as  this 
is  the  main  ground  upon  which  the  admissibility  of  this  species 
of  evidence  rests.  3d.  The  declaration  must  be  of  a  fact  or 
facts  in  relation  to  a  matter  concerning  which  the  declarant 
was  immediaieiy  and  personally  cognizable." 

Judge  Dillon  further  said: 

' '  Under  the  guidance  of  these  principles,  as  applied  to  the 
case  at  bar,  considering  the  nature  of  the  admissions  as  being 
indisputably  against  the  declarant's  pecuniary  interest,  and 
involving  disgrace,  if  not  crime,  the  time  of  the  admission 
being  not  only  aavte  litem  matamf  but  before  the  execution  of 
the  bond  in  suit;  the  absence  of  all  conceivable  motive  to 
falsify ;  and  the  impracticability  of  procuring  other  evidence 
touching  the  same  matt^^,  the  court  are  of  opinion  that  the 
evidence    .     .     .    was  properly  received.** 

Upon  an  examination  of  our  own  decisions,  we  find  the 
opinion  of  Judge  Dillon  quoted  with  approvaL  See  EUis  v. 
Newell,  120  Iowa  71 ;  Moehn  v.  Moehn,  105  Iowa  710.  It  is 
also  cited  with  approval  in  Smith  v.  Hwnson  (Utah),  18  L. 
B.  A.  (N.  S.)  520. 

Mr.  Wigmore,  in  his  work  (m  Evidence,  Vol.  2,  Sec.  1476, 
says  that  in  his  judgment  the  doctrine  should  be  extended 
to  include  penal  interests  and  all  declarations  of  fact  against 
the  interest  of  the  deceased  person.  He,  however,  concedes 
that  the  cases  have  limited  the  admissibility  of  the  declaration 
to  a  pecuniary  or  proprietary  interest  at  the  time  made,  and 
our  examination  satisfies  us  that  the  weight  of  authority  is  to 
the  effect  that,  to  make  such  declarations  admissible,  it  must 
appear  that  the  party  making  them  is  incapable  of  testifying 
at  the  time  when  the  declarations  are  offered,  because  of  his 
insanity;  and  that,  at  the  time  they  were  made,  they  were 
against  his  pecuniary  or  proprietary  interest,  and  were  of 
such  a  nature  as  to  affect  his  interests  in  that  respect. 

As  in  accord  with  the  rule  laid  down  by  Judge  Dillon, 
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see  Peck  v.  Gilmer,  20  N.  C.  249 ;  SmUK  v.  Moore,  142  N.  G. 
277  (7  L.  R,  A.  [N.  S.]  684) ;  also,  1  Elliott  on  Evidence,  Sec 
436,  in  which  it  is  said: 

''Declarations  made  by  persons  who  possessed  peculiar 
means  of  knowing  the  matter  stated,  and  had  no  interest  to 
misrepresent  it,  are  admissible  in  evidence,  when  pertinent 
and  relevant,  whether  made  orally  or  in  writing,  provided, 
first,  that  the  declarant  is  dead,  and  secondly,  that  such 
declarations  were  opposed  to  the  declarant's  pecuniary  or  pro- 
prietary interest.  They  embrace  entries  in  books,  and  all 
other  written  or  oral  declarations  of  facts  made  under  the 
above  conditions.'' 

See  Bowen  v.  Chase,  98  U.  S.  254 ;  Georgia  B.  Co.  v.  FUz- 
gerald,  108  Ga.  507 ;  2  Smith,  Leading  Gases,  331 ;  Taylor  v. 
Oouldy  57  Pa.  St.  152 ;  Chenango  Bridge  Co.  v.  Paige,  83  K  Y. 
178 ;  Bartlett  v.  Patton,  33  W.  Va.  71 ;  Friberg  v.  Donovan,  23 
111.  App.  58 ;  Hinkley  v.  Davis,  6  N.  H.  210 ;  Heidenheimer  v. 
Johnson,  76  Tex.  200;  Quinby  v.  Ayres  (Neb.),  95  N.  W.  464; 
Dixon  V.  Union  Iron  Works  (Minn.),  97  N.  W.  375. 

Nearly  all  the  cases  that  we  have  examined  are  cases  in 
which  the  declarant  was  dead  at  the  time  the  declaration  was 
offered.  In  those  cases,  it  was  not  necessary  for  the  court  to 
go  beyond  the  record  made  in  determining  whether  insanity 
was  or  was  not  a  ground  for  admitting  the  declaration ;  and 
this  was  true  in  the  case  of  Mahaska  County  v.  tngaUs,  supra, 
and  Judge  Dillon  so  states.  See  Halvorsen  v.  Moon  it  Kerr 
Lumber  Co.  (Minn.),  94  Am.  St.  669.  Special  attention  is 
called  to  the  note  on  page  673,  and  citation  of  cases  in  sup- 
port of  the  text  as  reported  therein.  This  case  will  also  be 
found  in  91  N.  W.,  at  28,  and  87  Minn.  18. 

In  a  few  cases  that  have  reached  the  courts,  declara- 
tions have  been  offered  and  admitted  where  the  party  was  not 
dead  at  the  time  the  offer  was  made.  In  Oriffiih  v.  Sadds 
(Texas),  14  S.  W.  230,  we  find  one  of  these  cases.  It  was 
shown  that  the  declarant's  physical  condition  was  such  that 
his  deposition  could  not  be  taken.    He  could  not  undergo  oral 


Apr.  1916]      Weber  v.  C.  R.  !•  &  P.  R.  Co.  389 

examination  on  the  stand.  He  was  very  old  and  had  lost  his 
power  of  speech.  His  declaration  was  held  to  be  competent^ 
the  court  saying: 

''If  Avery  had  been  dead,  there  could  be  no  question  as 
to  the  admissibility  of  his  statements  about  which  the  wit- 
nesses testified,  and  this  would  be  so  because  of  the  inability 
to  produce  the  witness.  If  the  party  whose  statements  would 
be  admissible  if  he  were  dead,  from  advanced  age  or  other 
irremediable  cause,  has  lost  the  power  of  speech  and  the  ability 
to  testify,  either  orally  or  by  deposition,  what  good  would  it 
do  to  produce  him  t  In  what  would  he  be  better  than  a  dead 
man  in  so  far  as  the  production  of  his  testimony  is  concerned  T 
We  think  the  circumstances  and  condition  of  Avery,  as  shown 
by  the  record,  furnish  as  satisfactory  a  reason  for  admitting 
his  statements  as  proof  of  his  death  would  afford. ' ' 

It  is  not  necessary  to  go  to  that  length  in  this  case. 

Bathrock  v.  OaOaher,  91  Pa.  (10  Norris)  108,  was  an 
action  in  which  they  sought  to  show  the  declarations  of  a  party 
who,  from  the  consequences  of  ill  health  and  age,  had  lost  his 
memory.  It  is  true  in  this  case  that  the  witness  had  previously 
testified.  This  testimony,  as  taken  at  a  former  trial,  was 
offered  in  evidence,  although  he  was  present  in  the  court  at 
the  time.    The  court  said : 

''If  he  had  been  dead,  .  .  .  it  is  clear  this  evidence 
would  have  been  admissible,"  citing  cases.  "We  cannot  see 
any  substantial  reason  why  the  testimony  of  a  witness  once 
duly  taken  in  a  pending  cause,  may  not  afterwards  be  read  in 
evidence  in  another  cause  between  the  same  parties  in  regard 
to  the  same  subject-matter,  when  in  the  interval  the  witness 
has  lost  his  memory  by  reason  of  old  age  and  ill  health.  The 
justice  and  propriety  of  receiving  the  evidence  are  as  strong 
as  if  the  witness  were  dead,  insane  .  .  .,  or  unable  to 
attend  by  reason  of  sickness.  Although  bodily  present,  yet 
if  shown  to  have  become  so  bereft  of  memory  by  senility  or 
sickness  that  he  is  unable  to  recall  a  past  transaction  to  which 
he  had  once  testified,  and  has  forgotten  that  he  ever  testified 
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in  regard  to  it,  he  may  be  considered  as  practically  absent,  and 
bis  former  testimony,  if  otherwise  admissible,  may  be  read  in 
evidence,"  citing  1  Greenleaf  on  Evidence,  Sec.  163;  Jack  v. 
Woods,  5  Casey  (Pa.)  375;  Emig  v.  Diehl,  26  P.  P.  Smith 
(Pa.)  359;  see  also  Harrima/n  v.  Brown,  8  Leigh  (Va.)  697. 

It  was  also  held,  in  Cook  v.  Stout,  47  111.  530,  that,  where 
a  witness  had  died  or  become  insane  after  his  evidence  had 
been  taken,  it  is  permissible  to  prove,  as  between  the  same 
parties,  what  such  witness  testified  to  on  the  former  trial. 

It  appears  that,  under  the  English  common  law,  the 
court  seldom,  if  ever,  admitted  the  testimony  of  a  witness 
given  on  a  former  trial,  except  in  case  of  death,  placing  it 
practically  on  the  same  ground  as  the  declaration  of  a  party 
made  against  interest.  English  courts  have  modified  this, 
however,  and  it  is  thus  stated  in  Stephen  on  Evidence,  Art.  32 : 

"Evidence  given  by  a  witness  in  a  previous  action  is 
relevant  for  the  purpose  of  proving  the  matter  stated  in  a 
subsequent  proceeding,  or  in  a  later  stage  of  the  same  pro- 
ceeding, when  the  witness  is  dead,  or  is  mad,  or  so  ill  that  he 
will  probably  never  be  able  to  travel,  or  is  kept  out  of  the  way 
by  the  adverse  party,  or  in  civil,  but  not,  it  seems^  in  criminal 
cases,  is  out  of  the  jurisdiction  of  the  court,  or  perhaps  in 
civil,  but  not  in  criminal  cases,  when  he  cannot  be  found." 

This  goes  to  the  extreme. 

As  said  by  Jones  in  his  work  on  Evidence,  Vol.  2,  at  791 : 

"There  has  been  considerable  confiict  in  the  United  States 
as  to  how  far  the  ancient  rule  has  been  relaxed.  There  can 
be  but  little  doubt  that  in  this  country  the  rule  has  been  so 
far  modified  as  to  admit  such  testimony  in  at  least  four  cases : 
first,  where  the  witness  is  dead ;  second,  where  he  is  insane  or 
mentally  incompetent;  third,  where  he  is  beyond  the  seas; 
fourth,  where  he  has  been  kept  away  by  the  contrivance  of  the 
opposite  party," 

Jones,  in  his  work  on  Evidence,  Vol.  2,  p.  753,  discussing 
this  question  now  under  consideration,  says : 
:       "  It  is  not  enough  to  warrant  the  admission  of  declaration^ 
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against  interest  that  the  person  who  made  them  cannot  be 
produced  as  a  witness.  His  death  must  be  shown"  (citing 
Hart  V.  Kendall,  82  Ala.  144 ;  Fach  v.  Chapmaai,  10  G<mn.  8 ; 
CKanHer  v.  MtUnal  Life  af  Oeorgia,  131  Oa.  82 ;  Doe  v.  Evans, 
8  Blackf.  [Ind.]  322 ;  Mahaska  Covaiiy  v.  IngaUs,  supra,  and 
other  cases),  ^'or  what,  for  this  purpose,  is  regarded  as  the 
equivalent^  that  he  is  legally  unavailable,  .  •  .  being 
mentally  incapable  from  giving  testimony/'  citing  Oriffitk  v. 
Swids,  77  Texas  630. 

It  is  also  noted  that  Judge  Dillon,  in  the  Mahaska  case, 
supra,  said : 

''As  in  the  case  at  bar,  the  declarant  was  deceased.  We 
need  not  decide  whether  death  is,  in  all  cases,  an  indispensable 
condition.  We  need  only  say  that  probably  the  courts  would 
not  be  inclined  to  relax  the  rule  so  as  to  dispense  with  this 
condition,  unless  it  might  be  in  the  case  of  confirmed  insanity. " 

In  the  administration  of  public  justice,  the  truth  as  to 
the  existence  or  nonexistence  of  a  fact  material  to  be  known 
must  be  ascertained,  if  possible.  To  this  end,  the  courts  have 
demanded  that  the  best  evidence  of  which  the  case  in  its 
nature  is  susceptible  must  always  be  produced.  Therefore, 
when  it  is  shown  that  a  person  had  knowledge  of  a  material 
fact,  but  cannot  be  produced  because  of  conditions  over  which 
neither  he  nor  the  persons  desiring  his  presence  had  control, 
the  courts  have  held  that  his  oral  or  written  declaration  of 
and  concerning  the  fact  may  be  received  in  evidence,  provided 
it  is  shown  that,  at  the  time  that  he  made  the  declaration,  he 
had  no  motive  to  falsify.  To  insure  this,  the  courts  have  pro- 
vided, as  a  test  of  truth,  that  the  declaration,  when  made, 
was  against  his  interest  at  the  time  that  it  was  made.  This 
test  of  truth  is  bottomed  on  the  knowledge  of  men — that  they 
do  not  usually  speak  to  their  own  hurt.  A  further  test  is 
that  the  interest  affected  by  the  declaration  must  be  per- 
sonal, certain,  and  involve  interests  pecuniary  or  proprietary. 

In  case  of  confessions  of  crime  committed,  made  by  others 
than  defendant,  where  the  interest  affected  is  not  certain, 
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involves  no  certainty  of  earthly  punishment,  and  is  held  to  be 
hearsay,  the  declaration  could  be  made,  signed  and  delivered 
with  the  distinct  understanding  that  it  should  not  be  used 
until  after  the  declarant's  death.  Thus,  in  such  cases,  courts 
have  excluded  declarations  or  confessions  of  a  stranger  that 
he  committed  the  crime,  when  these  were  made  in  contempla- 
tion of  immediate  dissolution,  sometimes  called  deathbed  con- 
fessions. Snow  V.  8t(Ue,  54  Ala.  138;  Chreen  v.  State  (Ind.), 
57  N.  E.  637;  Dcms  v.  CammonweaUh  (Ky.),  23  S.  W.  585; 
FarreU  v.  iVeitz  (Mass.),  35  N.  E.  783;  Ma/y$  v.  State  (Neb.), 
101  N.  W.  979;  Hodge  v.  State  (Tex.),  64  S.  W.  242;  People 
V,  HaU  (Cal.),  30  Pac.  7;  Elliott  on  Evidence,  Vol-  1,  p.  441. 

Halvorsen  v.  Moon  A  Kerr  Lumber  Co.,  87  Minn.  18  (91 
N.  W.  28),  was  an  action  to  recover  damages  for  the  burning 
of  a  building,  it  being  charged  that  the  burning  was  due  to 
defendant's  negligence.  Defendant  offered  to  prove  by  a  wit- 
ness on  the  stand  that  one  George  Schlink  stated  to  him, 
shortly  after  the  fire,  that  he  was  in  the  burned  building  on 
the  day,  trying  lard  in  the  sausage  room.  When  the  alarm 
of  fire  was  given  (that  is,  the  fire  that  it  is  claimed  spread  to 
and  destroyed  plaintiff's  building),  he  left  the  boiling  kettle 
and  went  out  to  see  the  mill  fire,  and  when  he  returned,  the 
kettle  had  boiled  over  and  set  the  room  and  building  on  fire. 
This  was  rejected  by  the  court.    The  court  said : 

^'Confessedly  the  evidence  was  hearsay,  but  it  falls  within 
a  necessary  and  established  exception  to  the  general  rule 
excluding  hearsay.  The  exception  is  this:  Declarations, 
whether  verbal  or  written,  made  by  a  deceased  person  as  to 
facts  presumably  within  his  knowledge,  if  relevant  to  the 
matter  of  inquiry,  are  admissible  in  evidence  as  between  third 
parties  when  it  appears,"  then  citing  the  general  rule  here- 
tofore stated. 

The  court  then  proceeds  to  say : 

"There  is  no  controversy  as  to  the  first  condition,  for  it 
was  admitted  on  the  trial  that  the  declarant  was  dead.  The 
plaintiff  claims    .     .     .    that  the  declaration  in  question  was 
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not  against  the  pecuniary  interest  of  the  declarant.  We  are  of 
the  opinion  that  the  facts  claimed  to  have  been  admitted  by 
him,  taken  in  connection  with  the  fact  that  he  had  charge  of 
the  sansage  room,  are  the  basis  of  a  pecuniary  claim  against 
him  on  the  grounds  of  his  negligence.'' 

See,  also,  Oriffiih  v.  Sauls,  supfxt. 

Elliott  on  Evidence,  Vol.  1,  Chapter  20,  Section  441, 
says: 

'^Another  limitation  upon  such  declaration  is  that  the 
declaration  must  be  against  the  pecuniary  or  proprietary  inter- 
est of  the  person  making  it.  A  statement  is  against  the 
pecuniary  interest  when  it  tends  to  lessen  the  pecuniary  value 
of  property  of  the  declarant,  or  imposes  upon  him  pecuniary 
responsibility. ' ' 

Judge  Dillon,  in  Mahaska  CourUy  v.  IngaUs,  16  Iowa  86, 
in  speaking  of  the  declarations  made  and  why  they  were 
admissible  under  the  rule,  said : 

''They  were  made  against  the  pecuniary  interest  of  the 
declarant,  for  they  were  of  such  a  nature,  so  circumstantial 
and  precise,  as  to  constitute  in  an  action  against  him  by  the 
plaintiff,  the  foundation  and  evidence  of  a  legal  liability  to 
that  extent.  They  involved,  moreover,  the  admission  of  con- 
duet,  on  his  part,  which  would  render  him,  if  known,  infamous 
in  the  eyes  of  the  public,  and  criminal  in  the  eyes  of  the  law ; 
for  the  penal  statutes  of  the  state  declare  that  every  officer 
who  shall  unlawfully  'take,  convert,  invest,  use,  loan,  or  fail  to 
account  for,  any  portion  of  the  public  money  entrusted  to  him, 
shall  be  imprisoned  in  the  penitentiary,  fined  in  a  sum  equal 
to  the  amount  embezzled,  and  be  also  disqualified  from  hold- 
ing any  office  under  the  laws  or  Constitution  of  the  state.'  " 

The  record  in  this  case  discloses  that,  after  the  making 
of  this  declaration  offered  in  evidence,  and  prior  to  the  time 
of  the  trial,  the  defendant  had  been  adjudged  insane.  There 
is  no  evidence  that  he  had  recovered  from  his  malady.  He 
was  presumed  to  be  insane  at  the  time  of  the  trial.  The 
declarations  were  made  against  his  pecuniary  interest;  for: 
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they  were  of  such  a  nature  as  to  constitute  the  basis  of  an 
action  against  him  for  damages,  as  well  as  to  expose  him  to  a 
criminal  prosecution. 

Jones,  in  his  Commentaries  on  the  Law  of  Evidence,  VoL 
2,  Sec.  324,  says : 

''Although  most  of  the  cases  illustrating  the  rule  are 
those  in  which  the  declarations  related  to  the  payment  of 
money,  the  rule  has  been  frequently  declared  where  other 
issues  were  involved,  and  when  the  effect  of  the  declaration 
would  be  to  furnish  evidence  of  facts  which'  could  be  made 
the  basis  of  a  pecuniary  claim  against  declarant,"  citing 
Halvorsen  v.  Moon  dk  Kerr  Luniber  Co.,  supra;  Staie  v.  Alcorn, 
7  Idaho  599;  Walker  v.  Braniner,  59  Kas.  117 ;  Georgia  R.  A 
B.  Co.  V.  Fitzgerald,  108  Qa.  507. 

We  do  not  want  to  be  understood  here  as  extending  the 
rule  in  the  exception  to  hearsay  evidence,  heretofore  referred 
to,  beyond  the  record  in  this  case.  Nor  do  we  want  to  be  under- 
stood as  extending  the  rule,  as  su^ested,  in  the  cases  herein- 
before cited ;  but  we  do  say  that  the  record  in  this  case  shows 
that  Von  Kutzlaben  was  judicially  determined  to  be  insane, 
prior  to  the  time  that  his  declaration  was  offered  in  evidence ; 
that  there  was  no  showing  that  he  had  recovered  from  his 
insanity ;  and  that  the  presumption  continues  that  he  is  insane 
at  this  time.  We  must  not  be  understood  as  holding  that, 
under  a  different  showing  of  facts  from  what  appears  in  this 
record,  this  declaration  must  be  admitted  upon  a  retrial.  We 
simply  hold  that  the  rule  requiring  the  showing  that  the 
declarant  is  dead  may  be  extended  to  cover  cases  where  it  is 
shown  that  he  is  insane  and  incapable  of  being  produced  as  a 
witness  and  of  giving  testimony  upon  the  trial ;  and  beyond 
this,  we  do  not  care  to  go  at  this  time. 

For  the  error  in  refusing  to  admit  these  declarations 
under  the  record  as  made,  we  think  the  case  ought  to  be 
reversed. — Reversed, 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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Salingeb,  J.  (Concurring).  The  dissent  of  my  brothers 
Deemer  and  Preston  has  impelled  me  to  state  why  I  concur  in 
80  much  of  the  opinion  as  holds  that,  under  some  conditions, 
insanity  is  as  much  the  basis  for  admitting  hearsi^  as  is 
death. 

On  March  31,  1905,  one  Von  Kutzlaben  signed  and  swore 
to  a  declaration,  in  effect,  that  he  derailed  the  train  whose 
wrecking  injured  plaintiff.  About  October  30,  1908,  ui>on  a 
verdict  in  an  inquisition  under  Sec.  5541,  which  determined 
that  he  was  insane,  he  was  ordered  confined  in  the  department 
for  the  criminal  insane  at  Anamosa,  to  be  there  detained  until 
he  became  sane.  So  far  as  the  verdict  goes,  there  was  a  find- 
ing of  general  insanity.  But  the  order  upon  the  verdict  recites 
that  he  is  committed  because  his  discharge  then  would 
endanger  the  public  safety.  StiU  later,  an  order  in  habeas 
corpus  released  him  from  the  reformatory,  and  directed  that 
he  be  surrendered  to  the  Jones  County  commission  of  insanity, 
for  such  action  as  it  deemed  proper.  This  order  proceeds  on 
the  expressed  ground  that  no  criminal  charges  are  then  pend- 
ing against  him,  and  that,  therefore,  there  was  no  further  right 
or  power  to  detain  him  in  the  reformatory. 

Said  commission  found  his  mental  condition  to  be : 

''It  is  safe  to  the  public  that  he  be  discharged  upon  the 
condition  that  he  be  delivered  into  the  custody  of  his  mother, 
and  that  R.  G.  Popham  is  empowered  to  take  charge  of  him 
and  accompany  him  to  the  city  of  Chicago,  Illinois,  for  the 
purpose  of  delivering  him  to  the  custody  of  his  mother.'' 

At  the  time  of  the  trial  now  on  review,  had  in  February, 
1910,  he  was  at  large,  residing  either  in  Chicago  or  somewhere 
in  New  Jersey.  His  declaration  was  rejected  as  hearsay.  Our 
differences  of  opinion  do  not  touch  four  propositions:  (1) 
Whatsoever  condition  said  inquisition  does  establish  is  pre- 
sumed to  continue.  (2)  Whenever  it  becomes  necessary  to 
show  that  this  condition  has  ceased  to  exist,  the  bi^rden  is  upon 
him  who  asserts  such  cessation.  (3)  Other  than  the  order 
made  by  the  commission  of  insanity,  there  was  no  release  and 
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no  finding  or  other  evidence  of  recovery.  (4)  Had  it  been 
proved  on  this  trial  that  Von  Kutzlaben  was  dead,  than  one 
of  the  conditions  required  to  make  said  declaration  admis- 
sible, would  have  existed.  Thus,  the  dividing  line  between  us 
18  clear.  On  the  one  hand,  it  is  held  that  his  insanity  at  the 
time  that  his  said  declaration  was  rejected  was  still  such  as 
that  the  same  reason  for  admitting  it  existed  as  if  he  were 
then  dead ;  on  the  other  hand,  that  his  insanity  was  not  con- 
firmed and  general,  and  that,  even  if  it  were,  the  case  is  not 
within  the  exception  which  is  applied  when  the  declarant  is 
dead. 

It  does  not  prove  the  soundness  of  a  position  that  the 
arguments  advanced  against  it  are  untenable.  But  herOi  the 
ones  advanced  by  the  minority  come  so  near  to  being  all  that 
can  be  said  for  the  claim  that  death  alone  makes  sooih  a 
declaration  admissible  as  that  whatever  demonstrates  that  such 
arguments  are  unsound  disproves  the  position  that  such  argu- 
ments seek  to  maintain. 

It  will  conduce  to  clarity  in  treatment  to  eli9iinate  some 
matters  which  shoiUd  be  absolutely  conceded,  and  others  which 
are  conceded  but  may  be  avoided. 

I.  (a)  The  majority  is  not  sustained  by  cases  wherein 
the  declarant  was  dead,  though  they  do  intimate  that  insanity 
is  a  basis  which  is  equivalent  to  death. 

(b)  The  views  of  the  majority  are  not  sustained  by 
cases  which,  upon  a  showing  of  either  death  or  insanity,  admit 
a  transcript  of  testimony  given  by  the  incompetent  upon 
another  trial. 

II.  So  far  as  case  law  and  text  writers  are  concerned, 
the  majority  has  no  support  except  one  decided  case  which 
supports  it  squarely,  one  other  decision  which,  while  holding 
as  the  majority  does,  weakens  itself  by  putting  absence  from 
the  jurisdiction,  and  the  like,  into  the  same  class  with  total 
insanity,  and  Mr.  Wigmore  on  Evidence  (Vol.  2,  Sec  1456). 
Mahaska  County  v.  IngaUs,  16  Iowa  81,  in  holding  that  the 
rule  should  not  be  enlarged,  intimates  that  it  might  be 
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''in  the  case  of  confirmed  insanity."  As  the  declarant  was 
dead,  this  is  not  a  decision  of  the  point  now  mooted.  But,  at 
the  least,  it  leaves  the  question  open  in  Iowa  and  creates  an 
atmosphere  favorable  to  relaxing  the  rule  enough  to  include 
confirmed  insanity.  No  other  Iowa  case  has  foreclosed  either 
the  majority  or  the  minority.  It  cannot  be  claimed  that,  if 
numbers  make  weight  of  authority,  the  majority  opinion  is 
in  accordance  with  such  weight.  But  it  has  not  always  been 
the  policy  in  this  court  to  make  its  view  on  open  questions 
depend  upon  counting  the  number  of  the  cases  on  each  side  of 
the  question.  It  would  be  diflBcult  to  find  a  case  more  in  con- 
flict with  the  decisions  in  all  jurisdictions  than  that  of  Mentzer 
V.  Western  Union  Tel.  Co.,  93  Iowa  752 ;  and,  so  far  as  I  am 
advised,  the  doctrine  of  that  case  has  been  adhered  to  by  us 
steadily,  although  the  numerical  weight  of  authority  against 
it  has  been  steadily  maintained.  Nothing  in  the  subject-matter 
of  Mentzer^s  case  furnishes  a  special  reason  why  it  should  be 
pronounced  or  adhered  to  against  numbers.  A  rule  that  dam- 
ages for  negligence  in  delivering  a  telegram  may  be  recovered 
for  mental  suffering  without  bodily  injury  is  as  to  this  in  no 
different  position  from  a  rule  of  evidence  that  insanity  equals 
death  as  a  basis  for  admitting  hearsay.  As  to  following  num- 
bers, there  is  no  difference  between  rules  of  evidence  and 
rules  as  to  what  damages  are  recoverable.  It  is  true,  but, 
as  I  view  it,  not  material,  that  rules  of  evidence  were  made 
and  adhered  to  before  the  telegraph  was  discovered.  Any 
contention  that,  because  telegraphy  is  a  modem  thing,  cases 
opposed  to  the  rule  of  the  Mentzer  case  do  not  count  in  testing 
weight  of  authority  must  meet  the  fact  that  both  the  Mentzer 
case  and  the  cases  in  opposition  to  it  deal  with  the  law  of  negli- 
gence as  applied  to  the  delivery  of  telegrams.  Just  how  a  dif- 
ference resting  on  before  and  after  the  discovery  of  the  tele- 
graph can  make  a  distinction  between  cases,  when  all  of  them 
were  decided  after  the  discovery,  I  am  unable  to  see.  This 
is  no  intimation  that  the  Mentzer  case  is  not  rightly  decided, 
but  is  a  statement  that  a  minority  in  cases  may  be  right,  and 
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that  A  deci«ion  on  an  open  qnestion  k  not  shown  to  be  wrong 
bgr  a  naked  showing  that  it  is  not  as  nomeroosly  supported  by 
daeided  eases  as  is  the  eontrary  view. 

It  may  be  noted,  in  passing,  that  here,  as  in  many  other 
lines  of  deeisions,  numerical  weight  is  more  often  evidenee  of 
a  desire  to  shirk  labor  than  of  being  controlled  by  the  wei^^t 
of  reasoning.  A  tracing  down  of  the  lines  of  decisions  more 
numerous  indicates  quite  strongly  that  the  leaders  merely 
declared  what  is  manifestly  sound,  to  wit,  that  death  was  a 
basis  for  applying  this  exception.  Others  therefrom  argued, 
or  said  by  way  of  dictum,  that  death  was  the  only  basis.  After 
these  careless  decisions  became  so  numerous  as  to  be  very  easy 
to  find,  other  careless  writers  followed,  without  investigation 
of  whether  what  was  followed  was  really  authority  for  holding 
that  death  was  the  exclusive  basis. 

III.  While  the  order  of  commitment  declares  that  Von 
Kutzlaben  could  not  then  be  discharged  without  danger  to 
the  public,  the  verdict  on  the  inquisition  upon  which  this  order 
is  founded  seems  to  have  been  without  limitations,  and,  hence, 
a  finding  of  total  insanity.  There  is  no  finding  or  other  evi- 
dence that  there  was  either  a  total  or  even  a  partial  recovery. 
All  that  there  is  is  an  order  releasing  from  Anamosa  because 
no  prosecutions  remained  pending,  and  a  subsequent  placing 
of  Von  Kutzlaben  in  the  hands  of  custodians.  Hence,  by  pre- 
sumption, it  appeared  at  this  trial  that  Von  Kutzlaben  was 
still  totally  insane.  Concede  that  the  test  is  whether  the 
declarant  is  competent  to  take  an  oath,  why  is  not  a  showing 
that  one  whose  declaration  is  offered  is  then  totally  insane 
evidence  that  he  should  not  be  sworn  t 

IV.  Whether  the  insanity  was  so  confirmed  as  that  Von 
Kutilaben  could  never  testify  seems  to  be  an  irrelevant  inquiry. 
The  only  question  is,  Was  he  competent  when  his  declaration 
was  offereilT  If,  though  then  totally  insane,  his  declarati<m 
is  rejected,  subsequent  recovery  has  no  effect  one  way  or 
another.  It  must  be  assumed  that,  had  the  declarati<m  been 
received  instead  of  being  rejected,  it  might  have  won  the  lost 
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suit.  How  does  it  affect  the  matter,  after  a  cause  is  lost  by 
excluding  a  declaration  which  should  have  been  admitted 
because  the  declarant  was  too  insane  to  be  a  witness,  that,  later, 
he  becomes  competent  to  testify?  Unlike  sickness  or  the  like, 
there  is  no  way  of  making  subsequent  recovery  material.  One 
could  not  ask  a  continuance  on  the  ground  that  a  witn^s 
was  a  total  or  confirmed  lunatic.  There  would  be  no  way  of 
fixing  the  duration  of  the  continuance — ^no  way  of  giving  an 
assurance  when  the  condition  of  the  witness  would  change,  or 
even,  at  what  time  it  was  reasonably  expected  that  a  change 
would  take  place. 

V.  Admit  that  receiving  such  declaration  is  an  afSrma- 
tive  finding  that  the  declarant  is  then  incompetent,  and  that 
such  finding  is  the  basis  for  admitting  the  declaration,  and  it 
does  not  prove  the  objection  that,  so,  a  collateral  inquiry  is 
improperly  injected.  It  may  be  collateral ;  but  if  so,  every  pre- 
liminary inquiry  as  to  whether  a  proposed  witness  understands 
the  obligation  of  an  oath  is  equally  so.  Neither  is  it  per- 
suasive that  whether  a  proposed  witness  has  capacity  to  under- 
stand the  nature  of  an  oath  can  only  be  determined  by  the  trial 
court  before  whom  it  is  proposed  to  introduce  his  testimony, 
and  that  this  cannot  be  determined  until  he  is  called  to  give 
evidence  in  some  case. 

No  good  reason  appears  why,  if  the  competency  of  a  wit- 
ness properly  becomes  the  subject  of  inquiry,  it  cannot  be 
pursued  unless  the  living  witness  is  offered  at  the  trial,  and  the 
matter  determined  then  and  there.  Whether  the  witness  be 
or  be  not  present,  and  no  matter  how  the  question  arises,  it 
should  sufSce  that  the  court  which  is  asked  to  receive  his 
evidence  determines  its  admissibility  by  using  the  methods 
usual  in  judicial  decisions.  Here  is  a  declaration  offered.  It 
is  admissible,  say,  if  the  declarant  be  insane,  and  not  admis- 
sible if  he  is  competent  to  be  sworn.  The  declarant  is  not  in 
court.  Why  may  not  the  question  of  admissibility  be  as  much 
inquired  into  as  though  the  question  arose  on  the  proposal 
of  a  witness  who  was  present  f    If  not,  then  there  is  no  way  of 
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testing  whether  one  whose  deposition  is  offered  is  a  eompe- 
tent  witness,  except  by  losing  the  use  of  the  depo8iti<my  for 
the  deposition  is  not  receivable  if  the  deponent  be  in  court 
And  deathy  coneededly  a  sufficient  basis,  could  not  be  shown, 
unless  the  corpse  were  present  at  the  time  that  the  declaration 
of  the  deceased  was  offered. 

VL  A  holding  that  complete  insanity  of  declarant  at  the 
time  his  declaration  is  offered  makes  the  declaration  com- 
petent, is  not  a  decision  that  all  things  which  prevent  or  make 
inconvenient  the  using  of  the  declarant  as  a  witness  have  the 
same  effect.  The  vital  difference  is  (1)  that  absence  from  the 
jurisdiction  or  asserting  privilege,  and  the  like,  may  be  the 
basis  of  a  motion  for  continuance,  and  (2)  that  such  are 
created  by  voluntary  act,  and,  hence,  might  be  made  a  method 
of  forcing  the  admission  of  such  declarations.  Manifestly, 
collusion  cannot  create  total  insanity.  To  be  sure,  insanity 
may  be  feigned.  But  that  question  is  also  part  of  the  inquiry. 
And  this  possibility  is  only  one  illustration  that  the  machinery 
of  the  law  is  not  an  absolute  guaranty  against  mistake. .  Death 
may  be  feigned.  Witnesses  may  be  deceived  by  a  state  of 
catalepsy.  They  may  assert  death,  falsely.  The  dead  body- 
of  declarant  is  not  brought  into  court.  Death,  the  conceded 
basis  for  admitting  the  declaration,  is  itself  found  by  methods 
that  may  fail  to  obtain  the  actual  truth. 

YII.  Still  following  out  the  line  of  thought  that  the 
important  question  is  not  whether  insanity  shall  admit  such 
declarations,  but  that  there  is  great  danger  that  the  basis  will 
not  be  sufficiently  proved,  the  point  is  made  that  the  rejection 
of  the  declaration  amounts  to  a  finding  of  fact,  conclusive 
here,  that  no  sufficient  insanity  existed.  The  rejection  was 
put  upon  the  express  ground  that  the  declaration  was  hear- 
say.  It  is  hearsay  whether  the  foundation  of  insanity  was 
or  was  not  proved.  It  follows,  therefore,  that  the  rejection 
did  not  involve  a  decision  on  whether  the  foundation  was 
sufficient.    Had  the  court  expressly  rejected  the  declaration 
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on  account  of  insufficient .  foundation,  a  different  question 
would  arise. 

VIII.  An  attempt  of  defendant  to  obtain  the  deposition 
of  Von  Kuizlaben  failed,  because  he  pleaded  privilege.  It  is 
suggested  by  the  minority  that  his  declaration  should  now  be 
rejected  because  inability  to  get  his  testimony  is  not  due  to 
insanity,  but  to  that  plea  of  privilege.  The  offer  of  his 
declaration  does  not  rest  on  the  fact  that  he  at  one  time 
refused  to  answer,  but  on  the  claim  that  said  declaration  should 
now  be  available  because  at  the  time  of  offer  he  was  insane. 
Had  Von  Kutzlaben  been  dead  at  the  time  that  his  declaration 
was  offered,  would  the  minority  contend  that  the  declaration 
was  inadmissible,  because  atone  time  the  declarant  had  refused 
to  be  interrogated  as  a  witness  Y  If  such  earlier  plea  of  privi- 
lege would  not  shut  out  the  declaration  with  death  as  a  basis, 
then  on  any  reasoning  which  makes  insanity  the  equivalent 
of  death,  such  plea  of  privilege  would  not  bar  the  admission 
where  insanity  is  a  basis. 

IX.  It  is  conceded  that  the  declaration  of  Von  Kutzlaben 
was  admissible  had  there  been  testimony  that  he  was  dead  at 
the  time  the  declaration  was  offered.  Why  should  the  same 
declaration  be  rejected  despite  undisputed  testimony  that  he 
was  at  said  time  totally  insane  T  The  exception  which  admits 
hearsay  because  there  has  been  a  death  has  for  its  foundation 
that  the  death  has  made  better  testimony  impossible,  that  the 
ascertaining  of  truth  is  the  desideratum  in  all  judicial  inquiry, 
and  that,  rather  than  fail  in  attaining  the  truth,  inferior 
evidence  snail  be  received  if,  by  reason  of  death,  such  testi- 
mony is  the  best  obtainable.  In  a  case  where  it  is  (xmceded 
that  the  declarant  is  totally  insane  when  his  declaration  is 
offered,  every  condition  is  present  upon  which  rests  admitting 
such  declaration  on  account  of  death.  While  declarant  is 
totally  insane,  better  testimony  can  no  more  be  obtained  than 
if  he  were  dead.  It  becomes  apparent,  then,  that  the  minority 
does  not  really  assert  that  insanity  can  never  be  a  basis  for 

Vol.  176  Ia.— 26 


402  Webeb  v.  C.  R.  I.  &  P.  B.  Co.        [175  Iowa 

admitting  hearsay.  It  does  not  claim  that  a  complete  lunatic 
is  more  available  for  ordinary  testimony  than  is  a  oOTpse. 
On  analysis,  its  argument  makes  the  point  that  there  is  more 
diffleulty  in  being  sure  of  total  insanity  than  of  death.  Be  that 
SO9  it  bat  establishes  that  there  should  be  greater  care  in 
accepting  insanity  as  the  basis  for  admitting  such  testimony. 
That,  however,  is  no  reason  for  rejecting  it  as  a  basis  if  it  has 
been  clearly  shown  to  exist.  There  is  nothing  said  or  to  be 
said  in  opposition,  except  that  in  finding  this  insanity  there 
may  have  been  error,  or  that  the  court  may  have  been  deceived. 
As  said  before,  that  is  no  more  true  of  ascertaining  mental 
condition  than  of  a  multitude  of  other  things  the  judiciary 
must  ascertain  as  a  foundation  for  decisions. 

It  is  said  in  Fish  v.  Poorman,  85  Kas.  237,  243  (116  Pac 
898),  and  in  1  Wigmore  on  Evidence,  §  578,  that  the  tenden<7 
is  towards  the  reception  rather  than  the  rejection  of  evidence, 
experience  having  shown  that  more  harm  results  from  its 
exclusion  than  from  its  admission. 

This  is  quoted  with  approval  in  the  remarkably  able 
opinion  in  Thurston  v.  FrUz,  91  Kas.,  at  475,  and  the  essence 
of  this  branch  of  this  discussion  cannot  be  stated  better  than  is 
done  by  Mr.  Justice  West  in  writing  that  opinion : 

"We  are  confronted  with  a  restrictive  rule  of  evidence 
commendable  only  for  its  age,  its  respectability  resting  solely 
upon  a  habit  of  judicial  recognition,  formed  without  reason 
and  continued  without  justification." 

And  his  further  statement,  in  effect,  that  a  rule  should  Be 
abrogated  when  the  reason  for  it  has  perished,  may  well  be 
amplified  by  saying  that  no  rule  should  survive  beyond  the 
moment  at  which  it  is  perceived  that  no  logical  reason  for  it 
ever  did  exist 

X.  As  I  read  it,  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Drew,  Sheriff,  v.  Thaw  (N.  H.),  235  U. 
S.  482,  is  not  in  conflict  with  these  views.  It  does  not  deter- 
mine that  insanity  may  not  be  so  complete  as  that  the  incom- 
petent cannot  be  guilty  of  participating  in  a  criminal  con- 
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spiracy,  but  that  whether  he  is  so  insane  is  for  the  state  'Court, 
on  defense  to  the  charge. 

XI.  There  seems  to  me  to  be  little  occasion  for  adding 
anything  in  siipi>ort  of  that  part  of  the  opinion  which  holds 
that  the  Von  Kutdaben  declaration  met  the  condition  that 
it  be  against  pecuniary  interest.  If  it  was  ever  law  that  such 
a  one  is  not  against  such  interest,  I  do  not  think  it  is  or  should 
be  law  now.  If  a  declaration  may  be  assumed  to  be  true 
because  its  making  will  cost  the  declarant  a  hundred  dollars, 
the  same  assumption  is  warranted  where  the  statement  may 
cost  life  or  liberty.  Be  that  as  it  may,  this  declaration  made 
Yon  Kutzlaben  liable  in  damages  and,  hence,  meets  the  test 
in  any  view. 

Pbbston,  J.  (Dissenting).  I  dissent  as  to  that  part  of  the 
opinion  holding  that  the  declarations  and  conf  e8si(»i  of  Von 
Kutzlaben  are  competent. 

Though  insane,  a  person  may  be  a  competent  witness  if 
he  has  sufficient  capacity  to  understand  the  obligati(Hi  of  an 
oath.  7  Encyc.  of  Eyidence,  p.  479 ;  Code  Section  4601.  Sup- 
I>06e  on  the  next  trial  of  this  case,  Von  Kutzlaben,  though 
insane,  is  produced  in  court  and  placed  upon  the  stand ;  upon 
preliminary  examination  as  to  his  competency,  it  appears  that 
he  is  competent  to  understand  the  obligation  of  an  oath,  but 
declines  to  testify,  because  if  he  does  so  it  would  incriminate 
him.  Under  the  opinion  as  written,  his  declarations  and  con- 
fession would  be  admissible.  In  such  case,  he  is  not  as  one 
dead.  The  defendant  is  prevented  from  obtaining  the  benefit 
of  his  evidence,  not  because  of  his  insanity,  but  because  he 
claims  his  privilege.  Wherein  is  this  different  from  a  living 
and  sane  witness  refusing  to  answer  for  the  same  reason}  In 
either  case,  the  reason  his  evidence  may  not  be  obtained  is 
the  faet  that  he  claims  his  privilege,  so  that  the  mere  fact 
of  insanity  could  not  render  the  evidence  of  declarations  com- 
petent. It  may  be  that  the  opinion  is  not  susceptible  of  such 
a  construction,  but  I  think  it  is.    If  the  holding  of  the  opinion 
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was  squarely  that  permanent  and  confirmed  insanity  to  such 
a  degree  renders  the  witness  incompetent  to  comprehend  the 
nature  of  an  oath,  and  for  that  reason  and  because  of  his 
insanity,  he  could  be  placed  upon  the  same  basis  as  one  dead, 
then  there  would  be  some  reason  for  opening  the  door  for  the 
admission  of  such  hearsay  testimony.  But  I  do  not  understand 
the  opinion  to  go  that  far.  If  it  does,  then,  in  my  opinion, 
the  evidence  does  not  show  that  Von  Kutzlaben  was  in  such  a 
condition,  or  that  he  was  afflicted  with  that  degree  of  insanity. 
To  my  mind,  the  insanity  shown  here  is  no  more  than  the  usual 
insanity  interposed  as  a  defense  in  criminal  cases.  In  fact^ 
the  defendant  was  claiming  to  be  insane  at  the  time  of  the 
derailment  of  the  train  with  which  he  was  charged.  The 
defendant  sought  to  take  his  testimony  after  that  date,  and 
the  so-called  confession  was  made  after  that  date.  Even  after 
he  was  adjudged  insane,  he  was  discharged  or  released,  and 
there  is  no  sufficient  showing  that  he  was  not  mentally  com- 
petent to  testify. 

There  are  other  reasons  than  those  that  I  have  given. 
I  am  not  disposed  to  take  the  time  and  attempt  to  fully  cover 
the  subject,  because  the  case  has  been  pending  for  a  long  time. 
It  is  desirable  that  the  case  be  not  longer  delayed.  In  my 
opinion,  the  evidence  is  hearsay,  and  therefore  incompetent. 
I  would  not  be  disposed  to  open  the  door  any  wider  for  the 
admission  of  hearsay  testimony.  If  it  is  done  now,  the  ne3ct 
step  will  be  to  stiU  widen  the  door  to  admit  declarations  of  a 
person  whose  evidence  may  not  be  obtainable  because  of  illness 
or  absence. 

I  dissent  also  from  that  part  of  the  holding  in  the  majority 
opinion  that  it  is  competent  for  witnesses  to  testify  that  marks  - 
were  made  by  a  crowbar.  It  is  a  matter,  I  think,  that  the 
jury  could  know  as  much  about  as  the  witnesses.  It  would  be 
proper  for  the  witnesses  to  describe  the  marks.  If  qualified 
as  experts,  they  could  doubtless  give  their  opinion  that  such 
marks  could  have  been  made  by  a  crowbar,  but  I  think  they 
should  not  be  permitted  to  say  that  they  were  so  made.    State 
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V.  Bainsbarger,  74  Iowa,  at  204;  Sever  v.  MirmeapoUs  A  St. 
L.  B.  Co^  156  Iowa  664  and  cases ;  5  Eneyc.  of  Evidence,  662 ; 
Lawson,  Expert  and  Opinion  Evidence,  557  et  seq.  and  571 ; 
Cooft  V.  Johmton,  58  Mich.  437 ;  BUey  v.  State,  88  Ala.  193 ; 
Fireman's  Insurance  Co,  v.  MoMwum,  91  Fed.  85. 

Furthermore,  witness  had  already  testified  without  objec- 
tion that  the  marks  were  so  made  and  where  they  were.  I 
think  that  there  was  no  prejudice  in  sustaining  objections  to 
like  questions  on  the  same  subject. 

I  would  a£Brm. 

Deeher,  J.  (Dissenting).  I.  I  am  not  convinced  of  the 
soundness  of  that  branch  of  the  opinion  dealing  with  the 
admissibility  of  the  admissions,  declarations  or  confessions 
made  by  Von  Kutzlaben,  and,  although  the  time  is  short  for 
a  full  investigation  and  discussion  of  the  subject,  I  am  con- 
vinced that'  the  majority,  while  stating  the  rules  adopted  by 
the  great  majority  of  the  courts,  have  followed  a  very  small 
minority  and  enunciated  a  doctrine  which,  carried  to  its 
logical  conclusions,  wiU  admit  aU  declarations  made  by  a 
stranger  against  his  interest,  even  though  it  be  in  the  form 
of  a  confession,  whenever,  for  any  reason,  it  is  either  impos- 
sible or  inconvenient  to  take  his  testimony,  although  he  be 
alive;  thus  giving  effect  to  hearsay  testimony,  which,  of  course, 
is  not  under  oath,  and  without  any  opportunity  to  cross-ex- 
amine the  declarant. 

Let  me  say  first  that  the  discussion  of  the  majority  is 
broader  than  the  question  presented.  The  sole  question  here 
is,  Is  testimony  as  to  the  statements  made  by  Von  Kutzlaben, 
a  stranger  to  this  case,  admissible  purely  upon  the  ground  that 
they  were  declarations  against  interest  f  Authorities  regard- 
ing the  admission  of  testimony  once  taken  under  oath,  with 
full  privilege  of  cross-examination,  where  the  person  giving 
the  testimony  is  not  available  as  a  witness  by  reason  of  death, 
absence  from  the  jurisdiction  of  the  trial  court,  etc.,  are  not  in 
point;  for  in  such  cases,  the  only  proposition  involved  is 
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whether  or  not  such  testimony,  already  taken  onder  the  sanc- 
tion of  an  oathy  and  with  full  cross-examination,  may,  in  a 
subsequent  trial,  be  treated  as  a  deposition ;  and  in  such  cases 
it  matters  not  whether  the  witness'  testimony  be  for  or 
against  his  interest.  The  sole  question  here  is,  other  things 
being  conceded.  Is  his  testimony  material  and  relevant  to  the 
issues,  and  competent  to  prove  them?  The  introduction  into 
the  opinion  of  authorities  upon  this  proposition  gives  us  no 
help,  and  is  liable  to  lead  us  astray  in  deciding  the  real  ques- 
tion involved,  to  wit,  What  is  essential  to  the  admission  of  tes- 
timony as  declarations  against  interest,  such  testimony  being 
without  the  sanction  of  an  oath,  and  without  the  usual  right  of 
cross-examination  t 

Testimony  as  to  statements  and  declarations  made  by  a 
stranger  to  a  suit  is  clearly  hearsay,  and  must  be  excluded 
unless  it  falls  within  some  exception  to  the  rule ;  and  to  come 
within  the  exception,  the  conditions  for  admission  must  be 
strictly  complied  with.  As  said  by  Judge  Dillon,  in  Mahaska 
County  V,  Irtgalls,  16  Iowa  81,  the  case  so  frequently  referred 
to  by  the  majority: 

''It  is  the  just  observation  of  one  of  the  most  learned 
as  well  as  experienced  of  American  jurists,  that  *  The  rules  of 
evidence  are  of  great  importance,  and  cannot  be  departed 
from  without  endangering  private  as  well  as  public  rights. 
Courts  are  therefore  extremely  cautious  in  the  introduction  of 
any  new  doctrines  of  evidence  which  trench  upon  old  and 
established  principles.'  Per  Story,  J.,  in  NichoUs  v.  Webb, 
8  Wheat.  332. 

''This  species  of  evidence  being  somewhat  anomalous  in 
its  character,  and  standing  on  the  ultima  thule  of  competent 
testimony,  is  not  highly  favored  by  the  courts,  and  the 
tendency  is  rather  to  restrict  than  to  enlarge  the  right  to 
receive  it,  or  at  least  to  require  the  evidence  to  be  brought 
clearly  within  all  the  conditions  requisite  for  its  reception." 

As  announced  by  the  English  courts,  where  the  rule  origi- 
nated, it  was  essential:    (1)  That  the  declarant  be  dead — and 
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to  this  there  have  never  been  any  exceptions  by  the  courts 
of  the  mother  country;  (2)  that  the  declaration  be  against 
the  pecuniary  or  proprietary  interest  of  the  declarant — ^and, 
as  a  rule,  confessions  of  crime  or  declarations  which  might 
create  a  civil  or  criminal  liability  were  not  admitted.  These 
propositions  are  conceded  by  the  majority,  but,  notwithstand- 
ing, some  other  exceptions  adopted  by  a  very  few  courts  are 
treated  as  the  equivalent  of  death,  and  these  exceptions,  if 
once  introduced  into  the  body  of  our  law,  must  be  carried  to 
their  logical  conclusion,  and  in  the  future  held  to  cover  all 
cases  where,  for  any  reason,  the  testimony  of  the  declarant 
cannot  be  had  for  the  trial. 

Must  the  declarant  be  dead  f  The  rule  is.  Yes.  Shall  we 
introduce  something  elsef  This  question  was  first  answered 
by  Lord  EUenborough,  in  Harrison  v.  Blades,  3  Camp.  457, 
458,  in  this  way : 

^'No  case  has  gone  so  far  and  I  am  afraid  to  establish  a 
precedent.  It  is  difficult  to  determine  when  a  pi^tient  is  past 
all  hopes  of  cure.  If  such  a  relaxation  of  the  rules  of  evi- 
dence were  permitted,  there  would  be  sudden  indispositions 
and  recoveries." 

Where  the  question  has  come  before  the  courts  of  this 
country,  the  same  result  was  reached.  Currier  v.  Oale,  14 
Gray  (Mass.)  504;  Rand  v.  Dodge,  17  N.  H.  343;  Jonss  v. 
Henry,  84  N.  C.  320;  ChurchiU  v.  SrnUh,  16  Vt.  560;  Miller 
V.  Wood,  44  Vt.  378;  Lowry  v.  Moss,  1  Strob.  (S.  C.)  63; 
Btichanwn  v.  Moore,  10  S.  &  R.  (Pa.)  275 ;  Carpenter  v.  Haich 
(N.  H.),  15  Atl.  219;  Baker  V.  Taylor  (Minn.),  55  N.  W.  823; 
Fitch  V.  Chapman,  10  Conn.  8;  Humes  tx.  0 'Bryan,  74  Ala. 
64.  In  some  of  the  cases,  the  declarant  was  insane ;  in  others 
he  was  beyond  the  jurisdiction  of  the  courts ;  in  others,  too  ill 
to  attend  trial ;  and  in  one,  stricken  with  apoplexy  so  that  he 
could  not  speak.  In  but  one  case  to  which  my  attention  has 
been  called  has  a  different  rule  been  held,  and  that  is  Oriffith 
V.  Sauls  (Tex.),  14  S.  W.  230.  That  case  was  decided  without 
any  apparent  investigation  of  the  authorities,  for  none  are 
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cited  or  relied  apon  in  support  of  the  opinion.  In  our  own  case 
of  MahadM  Cowniy  v.  Ingalis,  supra,  Judge  Dillon  says  that 
absence  from  the  jurisdiction  of  the  court  will  not  answer, 
citing  Brewster  v.  Doane,  2  Hill  (N.  Y.)  537;  Moore  v. 
Andrews,  5  Port  (Ala.)  107.    True,  he  adds: 

''We  need  only  say  that  probably  the  courts  would  not  be 
inclined  to  relax  the  rule  so  as  to  dispense  with  this  condition 
(death)  unless  it  might  be  in  the  case  of  confirmed  insanity." 

Surely  this  is  not  a  decision  that  insanity  is  the  equivalent 
of  death,  and  even  this  guarded  expression  says  ''confirmed 
insanity. ' ' 

As  said  by  my  brother  Preston,  in  his  dissent,  even  if  we 
were  to  recognize  insanity  as  the  equivalent  of  death,  it  must 
be  confirmed  insanity,  and  here  there  is  no  proof  that  Von 
Kutzlaben  is  a  confirmed  lunatic  in  the  sense  that  he  was 
unable  to  understand  the  nature  and  character  of  an  oath.  He 
has  been  released  by  a  court,  and  by  a  proper  board  of  insanity, 
is  now  at  large,  and  there  is  no  showing  as  to  the  nature  of  his 
mental  disease  when  declared  insane.  As  I  understand  it,  in 
the  celebrated  Thaw  case,  it  was  contended  that,  as  Thaw 
was  the  inmate  of  an  insane  asylum  in  the  state  of  New  York, 
this  was  a  conclusive  determination  that  he  was  so  insane  that 
he  could  not  be  guilty  of  a  conspiracy  to  procure  his  escape. 
Although  I  have  not  seen  the  opinion  of  the  Supreme  Court  of 
the  United  States,  I  understand  that  this  position  was  declared 
untenable,  and  Thaw  was  sent  to  New  York  for  a  trial,  where 
the  question  of  his  insanity  as  applied  to  the  charge  might  be 
investigated. 

In  this  state,  every  human  being  of  sufficient  capacity  to 
understand  the  nature  of  an  oath  is  a  competent  witness. 
When  was  it  determined  that  Yon  Kutzlaben  did  not  have 
capacity  to  understand  the  nafure  of  an  oath  ?  That  question 
could  only  be  determined  by  the  trial  court  before  whom  it  was 
proposed  to  introduce  his  testimony,  and  it  has  never  been 
determined,  nor  could  it  be  until  he  was  called  to  give  evidence 
in  some  case ;  for  it  is  his  capacity  at  that  time  and  as  to  a 
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particular  matter  that  is  to  be  inquired  into.  This  has  never 
been  done,  and  it  seems  to  me  that,  coneeding  his  insanity 
as  to  certain  things,  there  is  nothing  here  to  show  that  the 
degree  of  his  insanity  is  the  same  as  if  he  were  dead — that  is 
to  say,  that  he  was  unable  to  take  an  oath,  and  therefore  as 
dead  as  if  he  were  in  his  grave. 

It  should  be  stated  that,  since  writing  the  foregoing,  I 
have  discovered  another  case  which  seems  to  hold  with  the 
majority,  but  that  case  is  also  authority  for  the  proposition 
that  inability  to  produce  the  declarant's  testimony  from  any 
cause,  as  absence  from  jurisdiction,  physical  or  mental  inca- 
pacity, assurance  that  the  witness  would  claim  his  privilege, 
or  immunity  from  giving  testimony,  is  the  equivalent  of 
death.  Logically  this  is  true,  but  none  of  the  members  of  this 
court  are  prepared  to  go  to  this  extent.  The  line  must  be 
drawn  somewhere,  and  I  think  that  it  is  safer  to  announce 
the  one  generally  adhered  to,  that  the  declarant  must  be 
physically  dead.  Once  say  that  something  else  is  the  equiva- 
lent, there  is  no  stopping. 

In  Hutchinson  v.  Watkins,  17  Iowa  475,  this  court 
excluded  testimony  as  to  declarations  because  the  declarant 
was  alive,  within  the  reach  of  a  subpoena,  and  competent  to 
testify. 

II.  Again,  the  declaration  must  be  against  the  pecuniary 
or  proprietary  interest  of  the  declarant.  That  the  confession 
or  declaration  here  involved  was  not  against  the  declarant's 
proprietary  interest  is,  of  course,  true,  and  the  question 
remains,  Was  it  against  his  pecuniary  interest  T  It  is  every- 
where held,  as  I  understand  it,  that  confessions  of  a  crime 
made  by  one,  which,  of  course,  are  against  his  interest,  are  not 
admissible.  When  this  matter  was  first  broached  in  England, 
Lord  Brougham  said : 

''To  say,  if  a  man  should  confess  a  felony  for  which  he 
would  be  liable  to  prosecution,  that  therefore,  the  instant  the 
grave  closes  over  him,  all  that  was  said  by  him  is  to  be  taken 
as  evidence  in  every  action  and  prosecution  against  another 
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person,  is  one  of  the  most  monstrous  and  untenable  proposi- 
tions that  can  be  advaneed."  Sussex  Peerage  ease,  11  Clark 
&  F.  85;  SmUh  v.  Blakey,  L.  B.  2  Q.  B.  (1866-1867)  326. 

See,  also,  Dams  v.  Lloyd,  1  Car.  &  K.  275, 276. 

The  following  Ameriean  eases  are  also  to  the  same  effect : 
People  V.  Hall  (Cal.),  30  Pac.  7;  CommonweaUk  v.  Chance, 
174  Mass.  245;  Bentcm  v.  Starr  (Conn.),  20  Atl.  450;  FarreU 
V.  Weitz,  160  Mass.  288;  Ayer  v.  Cotgrove,  81  Hun.  322; 
Penner  v.  Cooper,  4  Munf.   (Va.)  458. 

There  is  some  conflict  in  the  decisions  on  this  point,  and 
one  case  seems  to  hold  that,  if  the  admission  made  by  the 
declarant  might  have  been  sufficient  to  justify  a  recovery 
against  him  in  a  civil  suit,  this  is  sufficient  to  satisfy  the 
requirement  that  it  was  against  interest.  See  Halvorsen  v. 
Lumber  Co.,  referred  to  by  the  majority.  I  am  not  prepared 
to  say  that  this  is  the  only  case  so  holding,  and  I  concede  that 
there  is  a  conflict  upon  the  proposition ;  but,  notwithstanding, 
we  held  at  an  early  day  that  declarations  which,  if  true,  might 
be  used  as  evidence  against  one  in  a  civil  case  for  tort,  are  not 
declarations  against  pecuniary  interest.  That  case  is  Ihhitson 
V.  Brown,  5  Iowa  532,  which  has  never  been  doubted  or  chal- 
lenged since  its  announcement. 

Quite  in  point  on  this  proposition,  I  tiiink,  is  the  rule  that 
a  defendant  charged  with  crime  cannot  introduce  in  his 
defense  the  confession  made  by  another,  then  deceased,  that  he 
had  committed  the  offense  with  which  defendant  was  charged, 
which  confession  or  admission  would  or  might  have  made  him 
liable  in  tort  as  well  as  criminally  responsible.  This  is  held 
by  practically  all  the  cases :  Davis  v.  CommomueaUh,  95  Ey . 
19  (23  S.  W.  585) ;  State  v.  West  (La.),  12  So.  7;  Common- 
wealth V.  Chaihock,  1  Mass.  143;  Helm  v.  State  (Miss.),  7 
So.  487. 

Again,  we  have  held  that  a  defendant  charged  with  mur- 
der could  not  introduce  in  his  defense  a  statement  of  the 
deceased  that  he  (defendant)  was  in  no  way  to  blame.  State 
V.  Side,  119  Iowa  1. 
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Whilst  I  do  not  regard  this  propodtion  as  decisive  of  the 
question  here  being  argued,  I  cite  it  as  opposed  to  the  doctrine 
of  8iaie  v.  Alcorn,  7  Ida.  599  (64  Pae.  1014),  relied  upon  by 
the  majority.  Other  cases  support  State  v.  Sale,  supra.  They 
are  cited  in  4  Chamberlayne  on  Evidence,  Sec  2779.  The  list 
includes  cases  from  nearly  every  state,  and  shows  the  trend  of 
the  authorities. 

Georgia  B.  Co.  v.  Fitzgerald,  108  Ga,  507,  cited  by  the 
majority,  announces  a  doctrine  which  I  do  not  think  the 
majority  approve.    It  is  this : 

**  'Self-disserving'  declarations  made  by  a  deceased  per- 
son having  peculiar  opportunities  to  know  the  truth  as  to 
the  matter  under  investigation  may  be  proved  even  in  cases 
between  third  parties,  none  of  whom  claim  under  or  through 
him.'' 

U  there  be  any  such  rule  of  evidence,  I  confess  that  I 
have  not  been  able  to  find  it  announced  in  any  other  decision. 
Self-serving  declarations  are  never  admissible,  as  I  under- 
gtand  it,  unless  part  of  the  res  gestae,  no  matter  whether  made 
by  a  third  person  or  a  party  to  a  suit. 

In  Walker  v.  Brantner,  59  Kas.  117  (52  Pac.  80),  the 
declarations  admitted  were  of  the  deceased  husband  of  the 
plaintiff  in  a  suit  brought  by  the  wife  for  damages  due  to  the 
death  of  the  husband.  It  is  difficult  to  see  on  what  theory 
these  were  admitted,  as  against  his  (declarant's)  pecuniary  or 
proprietary  interest.  They  were  doubtless  admissible,  if  at 
all,  as  part  of  the  res  gestae,  or  as  of  one  in  privity  with  the 
plaintiff.  I  see  no  reason  for  departing  from  the  rule 
announced  in  State  v.  Sale.  It  has  the  great  weight  of  author- 
ity in  its  support* 

In  Mahaska  County  v.  Ingatts,  supra,  the  effect  of  the 
admission  was  that  declarant  had  in  his  possession  certain 
money  which  he  had  taken  from  the  county,  from  which  a 
promise  would  be  implied  on  his  part  to  return  the  same,  and 
from  which  the  inference  would  arise  that  in  the  amount  of  the 
money  thus  taken,  he  had  a  pecuniary  or  proprietary  interest. 
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In  Moehn  v.  Moehn,  105  Iowa  710,  cited  by  the  majority, 
the  declarations  of  a  deceased  payee  and  indorser  of  a  note 
that  the  note  had  not  been  paid  were  held  inadmissible  as  a 
declaration  against  interest,  in  the  absence  of  proof  that  the 
maker  was  insolvent. 

In  EUis  V.  Newell,  120  Iowa  71,  also  relied  upon  by  the 
majority,  the  declarations  of  a  deceased  donor,  made  subse- 
quently to  a  gift  and  not  a  part  of  the  res  gestae,  to  the  effect 
that  the  conveyance  was  intended  as  a  gift,  and  not  as  an 
advancement,  were  held  inadmissible,  as  not  being  against  his 
pecuniary  interest,  following  Westcott  v.  Westcatt,  75  Iowa 
628. 

In  this  connection,  a  distinction  must  be  made  between 
ordinary  declarations,  and  entries  or  other  writings  of  deceased 
persons  in  the  course  of  business.  This  latter  is  covered  by 
statute.    Code  Sec.  4622. 

A  very  pretty  question  will  arise  upon  a  retrial  of  this 
case,  if  one  be  had,  if  it  be  shown  on  that  trial  that  Von 
Kutzlaben  was  insane  when  he  made  the  declarations.  If  the 
majority  is  correct,  his  declarations  cannot  be  received  in  evi- 
dence at  all,  because  of  his  being  a  lunatic.  Whereas,  accord- 
ing to  at  least  one  case,  declarations  made  by  an  infant,  who 
was  not  permitted  to  testify  on  the  trial  of  a  case  because  he 
did  not  understand  the  nature  of  an  oath,  were  i>ermitted  to 
be  shown  as  admissions  against  interest.  See  Atchison,  T,  dk 
8.  F.  B.  Co.  V.  Potter  (Kans.),  72  Am,  St.  385. 

I  admit  that  there  is  considerable  confusion  in  the  cases 
upon  the  proposition  now  being  considered,  due  to  the  failure 
of  courts  to  observe  the  distinction  between  admissions  and 
confessions,  declarations  explanatory  of  possession,  dying 
declarations,  declarations  or  statements  which  were  a  part  of 
the  res  gestae,  and  declarations  in  form  of  testimony  given  in 
a  prior  proceeding,  the  witness  having  died  after  his  testimony 
was  taken ;  and  entries  made  by  a  deceased  person  in  the  course 
of  his  business,  as  books  of  account,  or  as  a  public  o£Scial. 

The  question  before  us  is  clear  and  distinct.    Was  the 
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testimony  as  to  what  Von  Kutzlaben  said  admissible  as  a 
declaration  against  interest  t  After  as  careful  an  investigation 
as  I  have  been  able  to  make  in  a  limited  time,  I  think  that  the 
testimony  was  inadmissible. 

In  view  of  the  concurring  opinion  written  by  brother 
Salinger,  since  this  dissent  was  prepared,  it  seems  appropriate 
to  make  some  further  observations  in  an  attempt  to  clarify  the 
law. 

In  the  first  place,  the  argument  for  the  establishment  of  a 
new  rule  of  evidence,  based  upon  the  decision  in  the  Mentzer 
case,  which  applied  old  principles  to  new  situations  due  to 
changes  in  the  industrial  and  commercial  world — changes  not 
foreseen  or  to  be  reasonably  apprehended  when  another  basic 
rule  was  established — ^is  rather  a  forced  analogy.  Damages 
for  mental  anguish  had  always  been  allowed  before  the  Morse 
invention,  and  when  a  telegraph  company  failed  in  its  duty, 
either  arising  out  of  contract  or  one  imposed  by  law,  the  ques- 
tion of  the  measure  of  damages  of  necessity  became  a  new 
question,  upon  which  either  the  rule  to  award  damages  for 
mental  anguish  or  to  deny  them  might  be  established.  It  was 
the  opinion  of  this  court  that,  following  old  and  established 
principles,  damages  for  mental  anguish  might  be  allowed. 
Other  Courtis  were  of  contrary  opinion,  and  no  recent  count  of 
eases  has  been  made  on  this  proposition.  One  thing  may  safely 
be  assumed  from  the  establishment  of  the  rule  for  this  state : 
that  telegraph  companies  have  been  more  diligent  in  doing 
their  duty  with  reference  to  death  messages ;  and  it  may  also  be 
noticed  that  the  apprehended  flood  of  litigation  from  the  estab- 
lishment of  the  rule  has  not  occurred.  In  the  instant  case,  for 
more  than  a  century  there  never  has  been  any  doubt  about 
the  rule  as  to  declarations  against  interest,  until  not  more  than 
two  courts  in  this  country,  apparently  without  consideration 
of  authorities,  announced  another  rule  with  reference  thereto. 
One  of  these  cases  is  so  thoroughly  discredited  in  both  the 
majority  and  concurring  opinions  that  it  is  no  longer  a  staff 
upon  which  to  lean;  and  the  other,  as  an  examination  will 


414  Wbbeb  v.  C.  R.  I.  &  P.  E.  Co.        [175  Iowa 

show,  is  80  poorly  considered  that  it,  too,  affords  feeble  support. 

It  is  to  be  noted  that  no  new  conditions  have  arisen,  calling 
for  a  different  rule  of  evidence.  From  the  time  of  its  original 
pronouncement,  witnesses  were  bound  to  die,  were  likely  to 
become  insane,  or  to  be  stricken  with  apoplexy,  or  to  go 
beyond  the  seas,  or  to  be  ill.  None  of  these  things  are  of 
modem  invention,  and  the  reasons  for  their  inclusion,  as 
exceptions  to  the  hearsay  rule,  were  quite  as  potent  as  in  this 
day  and  age  of  the  world. 

The  substantive  law  must,  if  it  is  to  meet  the  needs  of  a 
changing  civilization,  of  the  progress  of  events  of  the  indus- 
trial evolution  and  revolution,  continue  to  grow  and  to  expand. 
The  adjective  and  remedial  law,  being  in  their  essence  either 
analysis  or  logic,  must  also  grow;  but  in  this  growth  it  can 
never  get  away  from  established  principles,  except  by  legisla- 
tive enactment. 

The  fundamental  rules  of  evidence  should  be  stable ;  for, 
after  all  is  said,  they  are  the  only  safeguards  to  the  ascertain- 
ment of  truth  in  a  judicial  investigation.  So  that  every  cir- 
cumstance which  the  majority  now  considers  as  having  a  bear- 
ing upon  what  the  rules  and  exceptions  to  the  hearsay  rule 
should  be  were  just  as  clear  to  the  judges  who  established  them 
as  they  are  to  us.  At  this  point,  it  is  well  to  recall  Judge 
Dillon's  reference  to  the  dangers  to  be  apprehended  in  depart- 
ing from  well-settled  rules  of  evidence. 

It  is  not  clear  whether  the  author  of  the  concurring 
opinion  is  announcing  the  rule  that  everyone  committed  to  a 
state  hospital  for  the  insane  is  presumed  to  be  there  for  con- 
firmed insanity,  is  totally  insane,  and  incompetent  to  be  sworn 
as  a  witness, — ^which  presumption  cannot  be  rebutted  by  show- 
ing that,  notwithstanding  the  adjudication,  he  does  in  fact 
understand  the  nature  and  obligation  of  an  oath,-~or  whether 
it  is  a  rebuttable  presumption  which  is  subject  to  proof  as  to 
the  £act  of  his  competency.  Again,  it  is  difficult  to  under- 
stand whether  the  majority  of  the  court  means  to  hold  that 
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one  adjudged  insane  is  conclusively  presumed  to  be  incom- 
petent to  give  testimony.  The  majority  uses  the  words  ''total 
insanity"  and  ''confirmed  insanity"  as  the  same  thing.  I 
do  not  think  they  are  the  same,  although  the  majority  is  doubt- 
less logical  in  saying  that  insanity  established  is  confirmed, 
and,  being  confirmed,  is  total.  Total  insanity  means,  to  my 
mind,  utter,  absolute  insanity;  the  equivalent  of  imbecility 
or  idiocy.  It  seems  to  me  that  it  must  be  this  to  be  the  equiva- 
lent of  death.  What  is  there  in  this  record  to  show  any  such 
degree  of  insanity  T  Nothing  but  a  record  that  Von  Kutzlaben 
was  insane  and  ordered  committed  until  he  became  sane. 
Nothing  more  was  determined  than  that  he  was  a  fit  subject 
for  confinement  in  the  hospital  until  he  became  sane.  He 
was  then  released  on  habeas  corpus  and  sent  to  the  Jones 
County  board  of  insane  commissioners  for  hearing,  and,  upon 
that  hearing,  it  was  found  that  it  was  safe  for  him  to  be  dis- 
charged; but  he  was  ordered  taken  and  delivered  to  the 
custody  of  his  mother;  and  the  record  shows  that  this  eon- 
firmed  lunatic,  this  man  who  is  the  same  as  dead,  is  now  at 
large,  residing  either  in  Chicago,  or  at  some  place  in  New 
Jersey.  I  do  not  think  that  there  is  any  finding  anywhere  that 
he  is,  or  at  any  time  was,  the  same  as  dead,  mentally  incom- 
petent to  give  testimony,  or  that  he  was  ever  adjudged  to  be 
totally  insane. 

To  cap  the  climax  at  this  point,  it  appears  that  the 
defendant,  through  its  counsel,  sued  out  papers  to  take  the 
testimony  of  this  witness,  went  to  Anamosa,  had  him  sworn  as 
a  witness,  and  would  undoubtedly  have  taken  his  full  deposi- 
tion, but  was  thwarted  in  its  efforts  to  do  so,  because  this 
witness,  on  advice  of  counsel,  claimed  his  privilege,  on  the 
ground  that  answers  might  tend  to  incriminate  him.  This 
attempt  to  take  the  deposition  was  in  July,  1907,  and  the  con- 
fession was  made  in  March  of  the  year  1905.  It  seems,  then, 
that  the  real  reason  for  claiming  that  his  confession  is  admis- 
sible is  because  he  voluntarily,  when  sane,  closed  his  mouth 
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on  advice  of  counsel,  which  he  had  the  right  to  do,  and  no 
power  on  earth  could  compel  him  to  open  it. 

Although  the  majority  »ays  that  he  was  then  sane,  he  was 
dead  so  far  as  that  no  power  could  make  him  speak.  Is  this 
the  equivalent  of  death  1  To  be  logical,  the  majority  must  so 
affirm,  and  this  is  really  what  I  understand  the  opinions  to 
hold;  for,  no  matter  what  his  condition  thereafter,  sane  or 
insane,  it  is  not  his  insanity  which  prevented  defendant  from 
getting  his  testimony. 

Where  is  the  finding  that,  when  the  declaration  was 
offered  in  evidence,  the  witness  Von  Kutzlaben,  who  had  then 
been  discharged  both  by  a  court  on  habeas  corpus  and  by  the 
board  of  insane  commissioners,  was  then  at  liberty  and  not 
in  the  custody  of  anyone,  was  then  totally  insane,  to  the  same 
extent  as  if  he  were  dead,  and  could  not  speak?  Does  the 
majority  hold  that,  because  a  witness  claims  his  privilege 
from  testifying,  his  declarations  against  interest  may  be 
received  as  if  he  were  dead?  There  is  more  reason  for  so 
saying  than  to  affirm  that,  as  he  is  insane,  and  although  he 
may  speak  and  testify,  his  declaration  against  interest  may  be 
received.  Especially  where  defendant  undertook  to  get  his 
deposition,  thus  affirming  his  sanity,  but  was  prevented  because 
the  witness  claimed  his  privilege. 

Again,  it  seems  to  me  that  the  majority  is  bound  to  say 
that  one  found  to  be  insane,  no  matter  what  the  degree  of  his 
insanity  in  fact,  is  conclusively  presumed  to  be  incompetent, 
and  therefore  cannot  be  permitted  to  even  take  an  oath,  or 
that  the  presumption  is  rebuttable,  and  if  rebuttable,  it  then 
becomes  a  question  of  fact  as  to  whether  or  not  he  was  in  fact 
of  sufficient  capacity  to  understand  the  nature  and  obliga- 
tion of  an  oath,  with  nothing  more,  at  best,  than  a  mere  rebut- 
table presumption  of  incompetency.  If  the  majority  insists 
upon  the  former  rule,  then  I  most  emphatically  dissent  If 
the  latter,  then  it  must  be  conceded  that  the  question  of  the 
admissibility  of  the  evidence  was  primarily  for  the  court,  and 
there  was  testimony  to  sustain  the  ruling.    If  the  ruling  was 
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correct,  it  matters  not  on  what  ^ound  it  was  placed,  and  the 
objection  to  the  testimony  was  sufScient  to  justify  the  trial 
court  in  sustaining  it  on  the  ground  suggested.  As  already 
noted,  at  one  time  the  defendant  itself  conceded  that  the  wit- 
ness was  competent  to  testify.  It  had  him  sworn,  and  pro- 
ceeded as  far  as  it  could  in  taking  his  testimony,  and  is  now 
complaining  in  this  very  case  because  plaintiff's  counsel  sug- 
gested to  the  witness  that  he  should  not  answer  some  of  the 
questions  propounded.  It  thus  appears  that  the  witness  is  not 
only  at  large,  having  the  same  liberty  as  normal  persons,  but, 
in  addition,  there  is  a  judicial  and  semi-judicial  finding  that 
he  should  be  discharged  from  custody,  and  that  it  was  safe  for 
him  to  be  at  large,  and  the  further  fact  that  at  one  time 
defendant  itself  had  him  sworn  as  a  witness,  and  is  now  com- 
plaining because  he  was  not  permitted  to  testify.  It  was  not 
insanity  which  closed  his  mouth. 

In  the  face  of  this  record,  what  becomes  of  the  presump- 
tion that  he  was  an  incompetent  witness,  totally  insane,  and 
dead  to  the  world  f 

On  other  matters,  I  concur  with  Justice  Preston,  and 
would  aflSrm. 


Chicago,  Bock  Island  &  Pacific  Railway  Co.,  Appellant,  v. 
Weight  County  Drainage  District  et  al.,  Appellees. 

DRAINS:  Assessment  of  Benefits— Appeal— PiesomirtloiL  An  assess- 
1  ment  of  benefits  for  a  drainage  improvement,  regularly  made  by 
the  ofilcers  upon  whom  that  duty  is  laid  by  statute,  and  approved 
by  the  lower  court  on  apj^l,  is  clothed  with  a  presumption  of 
correctness  so  strong  that  the  burden  of  proof  is  on  appellant  in 
the  Supreme  Court  to  make  some  affirmative  showing  of  substan- 
tial grounds  of  invalidity. 

DBAIN8:    Assessment  of  Benefits— Appeal— Question  at  linnie.    The 

2,6    limit  of  the  right  of  the  landowner,  on  appeal  from  an  assess- 
ment of  benefits  for  a  drainage  improvement,  is  to  show  that  the 

Vol.  176  Ia.— 27 
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aflsessment  is  not  an  ''equitable  apportionment.''  He  may  not 
show  that  his  lands  have  not  been  benefited  at  alk  The  question 
whether  his  lands  would  receive  some  benefit  was  fully  adjudi- 
cated at  a  former  stage  of  the  proceeding,  to  wit,  when  the  district 
was  established  and  the  lands  were  included  therein.  (Sec  1989-a 
12,  Ck)de  Supp.,  1913.)  It  necessarily  follows  that  the  court  can- 
not wholly  set  aside  such  assessment.  It  may  reduce,  but  only  on 
a  clear  showing  of  inequitableness. 

DBAIN8:  AniMMwngpt  of  Benefits— Bailway  Bigbt  of  W«7— Eqnlt- 
3,5  ablenen  of  AsseMment— Acreage  Basifi— Market  Value.  An 
assessment  of  benefits  on  a  railway  right  of  way  for  a  drainage 
improvement  will  not  be  condemned  as  inequitable  because,  on  an 
acreage  boMs,  it  is  materially  greater  than  on  farm  lands  in  the 
district.  The  very  nature  of  the  right  of  way  forbids  such  com- 
parison. Neither  will  such  assessment  be  condemned  because  it 
can  be  shown  that  no  immediate  increase  in  market  value  of  the 
right  of  way  took  place. 

DRAINS:    Anesament  of  Benefits— Anesament  Bzceeding  Benefits. 
4    An  assessment  of  benefits  for  a  drainage  improvement  is  not  neces- 
sarily invalid  because  in  excess  of  benefits. 

DRAINS:    AaseMment  of  Benefits— Railway  Bigbt  of  Way— Eqiiitft- 
3, 5  blenen  of  Amwrnsment— Acreage  Baals— Market  Valne. 

DRAINS:    AsBeasment  of  Benefits— Appeal— Question  at  lasne. 
2,6 

Appeal  from  Wright  District  Court. — C.  E.  Albrook,  Judge. 

Wednesday,  November  24,  1915. 

Rehearing  Denied  Friday,  April  7,  1916. 

The  plaintiff's  right  of  way  having  been  assessed  for  its 
alleged  proportion  of  the  cost  of  ditches  constructed  in  the 
drainage  district  named  in  the  caption,  it  appealed  therefrom 
to  the  district  court  where  the  assessment  was  confirmed,  and 
plaintiff  now  prosecutes  a  further  appeal  to  this  court. 

F,  W.  Sargewnt,  Robert  J.  Bammsier,  J.  H,  Johnson  and 
Ladd  df  Rogers,  for  appellant. 

Peterson,  McOrath  &  Archerd,  for  appellees. 
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Weaver,  J. — Drainage  District  No.  43  includes  an  area 
of  about  1,008  acres,  and  the  total  cost  of  the  improvement 
is  about  $10,000.  The  plaintiff's  right  of  way,  100  feet  wide, 
extends  into  and  across  the  district  for  a  distance  of  about 
1  2/10  miles,  and  is  crossed  in  three  places  by  the  main  ditch 
or  laterals.  The  assessment  laid  upon  the  right  of  way  is 
$682.97.  There  is  no  objection  to  the  regularity  of  the  organi- 
zation of  the  district  or  to  the  proceedings  leading  up  to  the 
final  assessment  of  benefits.  The  one  proposition,  though 
stated  in  various  ways,  is  that  the  assessment  is  inequitable 
and  not  according  to  benefits,  and  that  plaintiff's  right  of 
way  received  no  benefit  whatever  from  the  improvement. 
Aside  from  exhibiting  a  map  of  the  district  and  of  the  several 
tracts  or  parcels  of  land  therein,  together  with  the  assessment 
list,  the  testimony  on  part  of  plaintiff  is  confined  to  the  single 
proposition  just  mentioned — ^that  its  property  within  the 
district  has  received  no  benefit  and  should  therefore  be  charged 
with  no  part  of  the  expense. 

The  assessment,  having  been  regularly  made  by  the  ofS- 
eers  upon  whom  that  duty  is  laid  by  the  statute,  and  having 
been  a£Srmed  on  appeal  by  the  court,  comes  to  us  with  every 

presumption  in  its  favor,  and  the  burden  is 
'  BeBsment^        upon  the  appellant  to  make  some  affirmative 
peai:pre8ump-   showmg  of  Substantial  grounds  for  its  com- 
plaint.   It  is  not  enough  for  it  to  say  or  to 
produce  witnesses  who  may  swear  that  it  has  received  no 
benefit  whatever.    No  amount  of  that  kind  of  evidence  can 
avail  to  overthrow  the  assessment.    The  statute  expressly  pro- 
vides that,  upon  appeal  from  an  assessment 
*  8eMinent?f'        of  this  nature,  it  shall  not  be  competent  for 
peaiiquesuon     the  appellant  to  show  that  its  property  has 

not  been  benefited  by  the  improvement.  Code 
Section  1947 ;  Sec.  1989-al2,  Code  Supp.,  1913.  The  fact  that 
it  is  benefited  is  conclusively  settled  by  the  action  of  the  board 
of  supervisors  in  including  it  within  the  territory  of  the  drain- 
age district  after  due  notice  and  opportunity  to  be  heard  is 
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given  the  owner.  That  question  cannot  be  reopened  upon  an 
appeal  from  the  assessment  of  benefits.  Zinser  v.  Board  of 
Supervisoi's,  137  Iowa  660;  AUerion  v.  Monona  County^  111 
Iowa  560 ;  Boss  v.  Board  of  Supervisors,  128  Iowa  427,  439 ; 
Kelley  v.  Drainage  District,  158  Iowa  735,  746. 

If,  therefore,  we  reject  as  incompetent  the  evidence 
adduced  by  the  plaintiff  that  its  property  was  not  benefited 
by  the  improvement,  there  is  little,  if  anything,  left  in  the 

record  on  which  to  base  a  finding  that  the 

'*  lament  of'       asscssmcnt  is  excessive  or  is  materially  out  of 

w^y  Hg^t^S"'     proportion  to  the  benefits.    True,  if  figured 

aMeiUM^of  as-    out   ou   a  mere  acreage  basis,  the  amount 

age  basis':  asscsscd  is  materially  greater  than  the  average 

assessment  laid  upon  the  farm  lands  in  the 
district ;  but  that  in  itself  is  quite  manifestly  an  insufficient 
ground  for  setting  aside  or  reducing  the  assessment,  for  the 
statute  does  not  contemplate  the  treatment  of  the  right  of 
way  solely  as  a  mere  fraction  of  the  agricultural  area  in 
which  it  is  found.  Upon  it  is  placed  the  plaintiff's  road,  over 
which  commerce  is  carried  on.  Upon  it  are  the  graded  road- 
bed, the  ties,  rails,  bridges,  culverts,  fences  and  whatever  more 
is  found  convenient  in  caring  for  and  promoting  the  business 
to  which  it  is  devoted.  That  it  was  competent  for  the  board 
of  supervisors,  notwithstanding  the  denial  by  plaintiff's  wit- 
nesses, to  take  all  these  matters  into  consideration  and  to  find 
that  the  solidity  and  safety  of  the  roadbed,  the  effective  life 
of  the  ties,  the  maintenance  of  the  track,  culverts,  bridges  and 
fences,  would  be  materially  promoted  by  drainage  of  the 
swamp  and  surface  waters  from  its  right  of  way  and  from  the 
immediately  adjacent  premises,  cannot  be  doubted.  Then, 
too,  the  right  to  assess  is  not  dependent  upon  a  showing  of 
benefits  in  the  shape  of  an  immediate  increase  in  market 
values,  but  actual  values,  intrinsic  value  or  worth.  Camp  v. 
City  of  Davenport,  151  Iowa  33,  38,  and  cases  there  cited. 

Nor  is  an  assessment  necessarily  invalid  because  the 
evidence  shows  that  the  assessment  exceeds  the  benefits.   Jack- 
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son  V.  Board  of  Supervisors y  159  Iowa  673,  676;  CoUms  v. 

Board  of  Supervisors,  158  Iowa  322.     The 

^  aSSment  of"  t^ing  which  the  board  is  to  eflPectuate  in  an 
seMmSitex-  assessment  is  an  '^ equitable  apportionment'* 
ceedin^rbene-     ^f  ^j^^  ^^^  ^^^  expenses  of  the  project  (see 

Sec.  1989.al2,  Code  Supp.,  1913) ;  and  while 
the  fact,  if  it  be  shown,  that  the  assessment  is  greater  than 
the  benefit,  is  doubtless  a  legitimate  item  of  evidence  to  be 
considered  with  all  other  competent  testimony  in  determining 
whether  the  apportionment  is  inequitable,  it  is  in  itself  no 
ground  for  relief  on  appeal  from  the  action  of  the  board. 

Plaintiff's  case,  as  made  by  the  testimony,  is  substantially 
tiiis:  (1)  That  its  right  of  way  is  in  no  manner  benefited  by 
the  drainage;  and  (2)  that  the  assessment  shows  that,  on  an 

acreage  basis,  the  right  of  way  is  assessed  at 

^'  Mmneiit^       ^  Considerably  higher  rate  than  the  agricul- 

wayrisht^of  *     tural  lauds  of  the  district.    Evidence  of  the 

abieiiess  of  aa-    first,  as  WO  havc  sccn,  is  declared  incompetent 

acreagjebiute:    by    Statute,    and    the    second,    for    reasons 

market  value.  *'  '  ' 

already  stated,  is  of  itself  of  a  very  inconclu- 
sive character  and  wholly  insufficient  to  overcome  the  presump- 
tion of  corrections  which  attaches  to  an  assessment  regularly 
made.  Many  other  considerations  concerning  which  there  is  no 
evidence  in  this  record  may  properly  have  influenced  the  judg- 
ment of  the  board.  Jackson  v.  Board  of  Supervisors,  159  Iowa 
676 ;  Chicago,  B.  I.  &  P.  B,  Co.  v.  City  of  CenterviUe,  172  Iowa 
444;  Chicago  dk  N.  W,  B.  Co.  v.  Board  of  Supervisors  of 
Hamilton  County,  171  Iowa  741 ;  Northern  Pac.  B.  Co,  v.  City 
of  Seattle  (Wash.),  91  Pac.  244. 

Under  the  presumption  of  benefits  derived  from  a  local 
improvement  constructed  by  statutory  authority  after  due 
notice  to  the  property  owner,  and  under  the  inhibition  of 

evidence  to  the  effect  that  no  benefits  have 

'  8e«sm«)t%       in  fact  been  received,  neither  the  district  court 

peal :  quesSon     nor  this  couTt  IS  authorized  to  set  aside  the 

.  at  issue. 

levy,  and  the  utmost  relief  which  it  can  grant 
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in  any  ease  is  to  modiJ^  or  rednee  a  given  asBeasment.  Nor 
ean  this  measure  of  relief  be  given  except  upon  clear  and 
satisfactory  showing  that,  after  considering  the  various  ele- 
ments which  may  properly  enter  into  the  estimate,  the  court 
is  satisfied  that  the  assessment  has  been  inequitably  appor- 
tioned. If  such  showing  is  not  made,  the  assessment  must 
stand.  In  Camp  v.  City  of  Davenport,  151  Iowa  36,  it  was 
held  that  evidence  upon  part  of  the  property  owner  that 
his  property  was  in  no  manner  benefited,  while,  on  the  other 
hand,  witnesses  expressed  the  opinion  that  the  property  was 
benefited,  without  stating  the  amount,  was  insuflScient  to  jus- 
tify the  court  in  interfering  with  the  assessment,  and  an  order 
of  the  trial  court  making  a  reduction  was  reversed*  The  cited 
case  is  the  more  in  point,  in  that  it  involved  the  application 
of  a  statute  which  does  not  forbid  proof  of  the  lack  of  all 
benefits.  The  plaintiff,  having  the  burden  of  negativing  the 
existence  of  any  fact  or  condition  which  could  have  justified 
the  board  in  making  the  assessment  complained  of,  has  dis- 
tinctly failed  to  make  such  showing,  and  the  record  presents 
no  valid  ground  on  which  the  relief  asked  can  be  granted. 
Our  holding  in  the  recent  case,  Chicago  &  N.  W.  B.  Co,  ti. 
HamiUon  County,  supra,  is  in  no  way  inconsistent  with  our 
pronouncement  in  the  case  at  bar.  There,  a  reduction  of  the 
assessment  had  been  made  by  the  trial  court,  and  the  judgment 
came  up  to  us  with  the  usual  presumptions  in  its  favor. 
Upon  such  presumption,  supported  by  a  showing  of  evidence 
differing  quite  materially  in  some  respects  from  that  now 
before  us,  we  refused  to  interfere  with  and  affirmed  the  finding 
below.  It  is  true  that  cases  of  this  class  are  tried  as  in  equity 
and  are  heard  de  novo,  but  this  does  not  exclude  the  idea  that 
we  should  pay  due  respect  to  the  finding  of  liie  board  of 
supervisors,  which  is  the  statutory  tribunal  of  original  juris- 
diction. As  we  have  frequently  said,  the  members  of  the 
board  are  upon  the  ground,  and  they  properly  act  upon  and 
determine  these  assessments  to  a  large  degree  from  personal 
inspection  and  personal  knowledge  of  the  situation  of  each 
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piece  of  property  affected  by  their  action,  and  asanming,  as 
we  musty  that  they  are  men  of  presumably  fair  degree  of 
intelligence,  actuated  by  an  honest  purpose  to  make  an 
equitable  distribution  of  the  burden,  it  is  always  extremely 
probable  that  their  conclusions  are  more  nearly  correct  than 
an  estimate  made  by  the  court,  which  has  before  it  only  the 
meager  showing  appearing  in  a  printed  abstract.  And  when 
such  assessment  passes  the  test  of  the  trial  court  sitting  in 
the  locality  of  the  improvement  and  in  the  very  atmosphere 
of  the  controversy  and  with  the  witnesses  before  it,  it  ought 
to  and  does  require  a  clear  and  strong  case  for  the  appellant  • 
to  necessitate  a  finding  that  such  assessment  is  erroneous. 
Temple  v.  Hamilton  Cauv4y,  134  Iowa  706. 

Such  a  case  not  having  been  here  made,  the  judgment  of 
the  trial  court  will  be — Affirmed, 

Evans,  C.  J.,  Deemeb  and  Pebston,  JJ.,  concur. 


Ira  Conger,  Appellee,  v.  Orville  Lee^  Appellant. 

OOHTBAOTS:    BeBCission— Evidence.    Evidence  reviewed,  and  held 

1  not  to  amount  (a)  to  a  rescission  of  a  contract  by  plaintiif,  or  (b) 
to  a  repudiation  by  defendant. 

OONTBACTS:    Oanditions— Evidence.    Evidence  reviewed,  and  held 

2  sufficient  to  sustain  a  finding  by  the  jury  that  a  sale  of  corporate 
stodc  was  not  on  the  condition  that  certain  other  stock  belonging 
to  other  parties  should  be  retired. 

7RAX7DS,  STATUTE  OT:    Sale  of  Personal  Property— Perfoimance— 

3  Effect.  A  contract  for  the  sale  of  corporate  stock  fully  per- 
formed by  the  vendor  is  not  within  the  statute  of  frauds. 

Appeal  from  Sac  DMrict  Court, — E.  Q.  Albert,  Judge. 

Friday,  April  7,  1916. 

Action  upon  an  oral  contract  alleged  to  have  been  fully 
performed  by  the  plaintiflP,  whereby  the  defendant  agreed  to 
pay  the  plaintiff  t^^  sum  of  $4,348.23.     The  defense  was  a 
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general  denial.  There  was  a  trial  to  a  jury  and  a  verdict  for 
the  plaintiff  for  the  amount  sued  for,  and  a  judgment  entered 
thereon.    The  defendant  has  appealed. — Affirmed. 

Elwood  it  Tourgee  and  FdviUe  &  Wfct iney,  for  appellant. 
S.  £.  McCord  and  W.  A.  Helsell,  for  appellee. 

Evans,  C.  J. — The  chief  controversy  in  the  case  is  over 
a  question  of  fact.  At  the  close  of  the  evidence,  the  defendant 
moved  for  a  directed  verdict,  on  the  general  ground  that  the 
plaintiff  had  failed  to-  prove  the  alleged  contract  and  had 
failed  to  prove  performance  of  any  alleged  contract  on  his 
own  part.  This  question  is  extensively  discussed  in  the 
brie&,  and  involves  the  consideration  of  a  considerable  record. 
The  parties  were  residents  of  Sac  City.  The  subject  matter 
of  the  contract  had  to  do  with  the  interest  of  the  plaintiff 
in  the  Conger-Ball  Company,  a  corporation  doing  business  at 
Sac  City.  This  company  was  originally  capitalized  at  $34,000, 
divided  into  stock  shares  of  $100  each.  The  plaintiff  owned 
231  shares  thereof;  W.  A.  Ball,  59  shares;  and  Laverne  Lee, 
a  son  of  the  defendant,  50  shares.  This  company  engaged  in 
two  separate  lines  or  departments  of  business.  The  one  is 
known  in  the  record  as  the  '^ elevator  business,"  and  the  other 
as  the '  'seed  business. ' '  Prior  to  the  transaction  here  involved, 
they  had  sold  out  the  elevator  business,  but  still  retained  the 
seed  business.  They  had  not  changed  the  form  of  their 
capitalization. 

The  claim  of  the  plaintiff  is  that  he  undertook  to  sell  to 
defendant  his  interest  in  the  seed  business,  which  was  still 
being  carried  on  by  the  company.  The  active  management 
of  this  business  was  conducted  by  Ball  and  Laverne  Lee,  the 
plaintiff  having  recently  removed  to  California.  The  evidence 
for  the  plaintiff  tended  to  show  that  the  parties  agreed  upon 
a  basis  of  valuation  of  plaintiff's  so-called  interest  in  the 
seed  business,  by  ascertaining  the  value  of  the  assets  pertain- 
ing to  such  department.    A  total  valuation  of  such  assets  was 
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agreed  upon  at  $8,000.  The  par  value  of  plaintiff's  interest, 
therefore,  was  taken  to  be  231/340  of  $8,000,  or  about  $5,433. 
The  defendant  agreed  to  pay  the  plaintiff  80%  of  such  esti- 
mated par  value,  and  this  is  the  amount  sued  for.  There 
were  some  apparent  complications  involved  in  the  negotiations ; 
that  is  to  say,  the  evidence  as  to  some  details  is  somewhat 
confusing  to  a  stranger  to  the  record.  Conger  was  indebted 
to  the  corporation  for  something  upwards  of  $20,000,  subject, 
however,  to  certain  prospective  offsets  or  credits.  The  price 
to  be  paid  by  the  defendant  was  to  be  so  paid  to  Ball,  and 
was  to  be  applied  by  Ball  upon  the  plaintiff's  indebtedness. 
The  plaintiff  was  to  execute  to  the  corporation  his  promissory 
note  for  the  balance  due  from  him  as  soon  as  such  balance 
was  ascertained.  The  negotiations  between  plaintiff  and 
defendant  were  carried  on  in  the  presence  of  and  in  con- 
sultation with  both  Ball  and  Laverne  Lee.  The  defendant's 
final  offer  and  his  agreement  upon  the  valuation  of  $8,000  was 
communicated  to  the  plaintiff  through  Ball,  and  was  accepted 
by  the  plaintiff  by  communication  to  Ball.  The  delivery  of 
plaintiff's  stock  was  to  be  made  to  Ball.  Ball  was  also  to 
prepare  and  send  to  plaintiff  in  California  a  full  statement 
of  his  account  with  the  corporation,  so  that  the  amount  of  the 
note  to  be  executed  by  plaintiff  could  be  determined  therefrom. 
Among  the  assets  of  the  corporation  were  about  $1,400  of 
accounts  and  notes,  which  were  of  more  or  less  doubtful  value. 
The  plaintiff  had  agreed  to  assume  the  payment  of  these 
notes  and  accounts  himself  and  to  look  to  the  debtors  for 
reimbursement.  The  negotiations  between  the  parties  up  to 
this  point  were  had  at  Sac  City,  in  October,  1913.  Within  a 
few  days,  the  plaintiff  departed  for  his  home  in  California. 
Later,  he  received  from  Ball,  by  mail,  a  statement  of  his 
account,  which  carried  an  item  of  credit  of  $4,348.26  as  the 
value  of  ''Seed  Dept.  stock  @  80^."  This  statement  showed 
a  balance  due  to  the  corporation  from  plaintiff  of  something 
over  $4,900.  The  plaintiff  sent  to  Ball  by  mail  his  promis- 
flory  note  for  such  amount,  and  sent  to  him  all  his  ^tock 
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endorsed  in  blank.  This  was  done  in  November,  1913.  Just 
before  this  was  done,  some  correspondence  ensued  between 
the  parties  which  will  be  referred  to  later,  and  upon  which 
each  party  relies  as  furnishing  support  to  his  own  theory.  We 
think  that,  at  the  time  of  the  departure  of  the  plaintiff,  the 
evidence  is  abundant  to  justify  a  finding  that  the  parties  had 
reached  an  agreement  along  the  lines  herein  indicated.  The 
following  excerpts  from  the  evidence  on  behalf  of  plaintiff 
will  be  su£Scient  indication  of  the  details  of  the  testimony. 
BaU  testified  as  follows: 

''I  am  the  Ball  represented  in  Conger-Ball  &  Company. 
I  was  secretary  and  manager.  Mr.  Conger,  Mr.  Laveme  Lee 
and  myself  are  the  persons  who  were  interested  in  that  com- 
pany prior  to  October  1,  1913.  I  had  a  conversation  with 
Mr.  Orville  Lee  in  regard  to  going  over  the  books  of  the 
Conger-Ball  &  Company  to  ascertain  the  then  value  of  its 
property.  I  had  an  appointment  to  meet  Mr.  Lee  and  Mr. 
Conger  up  at  the  office  one  evening  and  I  think  Mr.  Conger 
asked  me  to  come.  We  aU  met  there.  At  that  time  the  ques- 
tion of  Mr.  Lee's  buying  the  interest  of  Mr.  Conger  in  that 
institution  was  gone  over  more  or  less.  Afterwards  Mr.  Lee 
and  I  figured  up  the  then  value  of  the  Conger-BaU  &  Com- 
pany property.  I  think  we  met  there  twice.  Mr.  Lee  and 
I  met  there  together  at  another  time.  I  figured  that  the  said 
business  was  worth  $8,000.  Mr.  Conger  owned  231/340  of 
it.  Mr.  Lee  told  me  to  offer  80c  on  the  dollar  for  the  stock. 
I  communicated  this  statement  of  Mr.  Lee's  to  Mr.  Conger. 
Mr.  Conger  thought  it  was  pretty  cheap  but  he  says:  'I  am 
going  to  be  away  and  I  am  going  to  sell  it.'  I  communicated 
Mr.  Conger's  answer  to  Mr.  Lee.  I  can't  tell  you  exactly. what 
Mr.  Lee  said.  I  cannot  give  the  exact  wording  but  in  sub- 
stance he  said  that  was  satisfactory  to  him.  When  we  all  met 
there  together  it  was  suggested  by  Mr.  Conger  or  Mr. , Lee, 
I  don't  remember  which,  that  the  certificates  when  thex^^ere 
sent  back,  they  were  to^be  sent  to  me  for  transfer.  Mr.  Lee 
was  present  and  that  was  agreed  upon.    I  do  not  know  who 
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suggested  it.  There  was  something  said  as  to  what  ought  to  be 
done  with  certain  old  accounts  and  notes.  There  were  certain 
accounts  that  were  doubtful,  that  were  to  be  charged  up  to 
Mr.  Conger's  account.  They  were  charged  up  to  Mr.  Conger's 
account.  Mr.  Conger  has  paid  that.  I  have  seen  Exhibit  'A' 
before.  It  is  a  statement  of  Mr.  Conger's  account  as  it 
appeared  on  the  books  of  the  company  at  that  time.  I  sent 
the  statement  of  account  to  Mr.  Conger.  Before  sending  it 
I  submitted  it  to  Mr.  Lee.  Mr.  Lee  said:  'I  think  that  is 
the  way  we  figured  it.'  I  received  from  Mr.  Conger  his  cer- 
tificates evidencing  his  interest  in  this  business*  After  I 
received  them  I  called  Mr.  Lee's  attention  to  the  same.  Mr. 
Lee  looked  at  them.  He  did  not  say  anything.  Q.  I  mean 
this,  Mr.  Ball.  Tour  evidence  shows  that  the  value  of  the 
concern  was  only  $8,000  and  the  original  stock  was  worth 
$34y000.  Now  in  these  conversations  and  in  these  deals  with 
Mr.  Lee,  did  you  have  any  talk  as  to  what  was  to  be  done  with 
this  stock,  if  anything,  in  order  to  make  the  stock  the  same 
as  the  actual  value  of  the  business?  A.  The  stock  was  to 
be  retired ;  all  but  the  amount  represented  by  the  seed  depart- 
ment. Previous  to  the  time  I  received  the  stock,  Mr.  Lee 
came  to  the  office  and  took  out  his  check  book  and  offered 
to  pay  for  it.  He  offered  to  give  his  check  for  the  amount. 
Well,  he  came  in  and  said:  'Well,  I  guess  I  had  better  give 
you  a  check  for  that  stock,  hadn't  I?'  I  said,  'Tou  can  if  you 
wish,'  and  he  got  his  check  book  out  and  pencil  and  was 
ready  to  write  the  check  and  he  turned  around  and  says: 
'  Has  the  stock  come  yet  ? '  And  I  says :  '  No,  it  hasn  't. '  And 
he  said:  'Maybe  I  better  wait  until  it  comes.'  After  this 
transaction  until  Mr.  Conger  went  to  California,  Mr.  Lee 
come  up  to  where  the  office  was  quite  often.  After  I  received 
the  stock  from  Mr.  Conger  I  talked  with  Mr.  Lee  once.  We 
talked  about  the  business  whenever  he  came  in  just  a  general 
way.  There  wks  one  particular  transaction  that  I  called  to  him 
for  advice.  This  company  was  engaged  in  t^O  branches  of 
business.    One  we  called  the  'seed  business'  and  one  the  'grain 
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business. '  The  firat  talk  I  had  with  Mr.  Lee  about  taking  an 
interest  in  the  business  was  at  the  seed  house.  It  was,  I  should 
judge,  about  the  first  of  October,  1913.  Mr.  Conger  was  pres- 
ent  at  the  time.  I  think  we  met  there  twiee.  I  am  not  sur6. 
We  met  there  two  or  three  times.  I  wouldn't  be  sure  which, 
twice  anyhow.  At  the  first  meeting,  Mr.  Conger,  Mr.  Laveme 
Lee  and  Mr.  Lee  and  myself  were  present.  That  was  aboM 
the  first  of  October.  The  next  meeting  was  possibly  the  next 
night  or  the  night  after,  I  wouldn  't  be  sure.  The  same  parties 
were  present.  There  was  talk  at  these  meetings  about  Mr. 
Lee  buying  Mr.  Conger's  stock.  It  was  my  understanding 
that  Mr.  Lee's  proposed  purchase  of  the  stock  was  based  on  a 
proposition  or  idea  that  the  stock  was  to  be  reduced  to  a  toftcil 
of  only  $8,000.  That  was  the  talk.  Not  that  Conger's  stock 
alone  was  to  be  $8,000  but  that  the  total  stock  of  the  company 
was  to  be  reduced  from  $34,000  to  $8,000.  Mr.  Lee  was  not 
to  pay  eighty  per  cent,  of  the  whole  $8,000.  I  had  $5,900 
worth  of  stock  and  Laverne  Lee  had  $5,000  worth  of  stock 
and  Mr.  Conger  had  $23,100  worth  of  stock.  The  talk  was 
that  after  the  total  stock  was  reduced  to  $8,000,  Mr.  Conger  Is 
interest  would  be  231/340  of  $8,000,  and  that  would  be  about 
$5,433.  It  was  talked  of  80c  on  the  dollar  on  a  basis  of  $5,400, 
Conger's  share,  and  on  the  assumption  and  on  the  basis  that 
the  entire  stock  of  the  company  was  reduced  so  that  our  total 
outstanding  capital  would  be  only  $8,000.  That  was  Mr. 
Lee's  proposition  that  after  all  that  was  done  he  would  con- 
sider an  offer  of  80c  on  the  dollar  or  something  like  that,  for 
Conger's  stock.  That  was  the  general  talk.  Mr.  Conger's 
stock  was  in  there.  My  stock  was  there  and  Laveme  Lee's 
stock  was  there  in  the  safe.  We  never  had  a  conference  of 
all  of  us  together  after  these  two  talks  in  the  evening.  Conger 
left  for  California  possibly  a  week  after.  I  wouldn 't  be  Sure 
just  how  soon.  In  the  meantime  there  was  no  conference  in 
which  all  were  present.  Mr.  Conger  went  to  California  about 
that  time.  I  sent  him  this  statement  that  has  been  identified 
here.     I  accoiapanied  it  with  a  letter.     I  received  a  letter 
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from  Mr.  Conger  along  in  the  forepart  of  November.  I  had 
some  correspondence  with  Mr.  Conger  as  I  testified  on  direct 
examination.  I  received  a  letter  from  him.  After  Mr.  Conger 
h^d  gone  to  California  I  had  a  talk  with  Mr.  Lee.  He  was  in 
a  number  of  times.  I  testified  that  he  was  in  and  offered  to 
pay  for  the  stock.  I  don't  know  that  I  had  a  talk  with  Mr. 
Lee  before  that.  I  don't  remember  that  I  had  a  talk  with  him 
after  that.  I  did  show  him  a  letter  I  received  from  Mr.  Conger 
at  one  of  those  times.  That  was  along  the  latter  part  of  Octo- 
ber. I  showed  him  the  letter.  I  have  that  letter  with  me. 
I  had  a  talk  with  Mr.  Lee  after  Mr.  Conger  went  away.  It 
was  shortly  after  he  had  gone  in  October.  I  cannot  remember 
any  further  conversation.  I  know  that  Mr.  Lee  was  in  a 
number  of  times  and  we  talked  about  it  a  little.  I  don't  know 
whether  this  matter  came  up, — I  wouldn't  say  that  it  did; 
but  we  had  conversations  during  that  time,  but  what  they 
were  over  I  could  not  say.  I  don't  know  whether  they  were 
about  this  deal  or  not  at  that  time,  we  had  talks  later. 
Between  the  time  Conger  went  away  and  before  I  got  the  stock 
back  I  showed  to  Mr.  Lee  a  letter  which  I  have  produced  here 
now  and  which  is  identified  by  the  reporter  as  Exhibit  '3.'  I 
cannot  give  you  the  date.  I  said  in  my  direct  examination 
that  Mr.  Lee  took  part  in  figuring  up.  At  first  there  was 
Mr.  Conger,  Mr.  Lee,  and  Mr.  Laverne  Lee  and  myself  pres- 
ent. That  was  the  first  two  meetings  and  then  Mr.  Lee  and 
I  met  together.  Those  two  meetings  were  the  meetings  at  the 
seed  house  in  which  the  four  of  us  were  present.  I  do  not 
mean  that  Mr.  Lee  helped  make  up  this  statement  which  I 
identified  on  direct  examination  as  being  the  one  sent  to  Mr. 
Conger.  I  prepared  it  but  I  took  the  figures  that  he  and  I 
had  both  made.  I  prepared  it  finally  after  those  two  meetings. 
Conger  was  there  when  we  made  those  figures.  So  that  Conger 
and  Lee  and  Laverne  Lee  and  myself  made  those  figures. 
There  was  a  number  of  different  figures  and  before  we  arrived 
at  what  we  considered  to  be  correct  and  right,  and  this  was 
after  Mr.  Conger  had  gone  that  I  took  the  figures  and  con- 
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densed  them.  These  are  the  same  identical  figures,  but  we 
had  a  number  of  different  %ures  there.  We  had  been  figuring 
it  over  three  or  four  times  from  different  angles.  It  was 
figured  that  way.  It  was  figured  in  different  ways,  I  don't 
know  just  how  many.  At  least  three  different  ways.  And 
after  that  Mr.  Conger  went  away  and  didn't  do  any  more 
with  the  figuring.  The  time  I  testified  about  that  Mr.  Lee 
took  out  his  check  book,  I  am  not  sure  who  was  present. 
I  think  the  bookkeeper  was  present,  Miss  Boose.  Nobody  else 
that  I  remember  of.  I  don't  know  whether  Laveme  Lee  was 
there  or  not.  I  couldn't  say  how  long  that  was  after  the 
two  different  meetings  at  which  the  four  of  us  were  present. 
It  was  just  a  few  days  before  I  received  this  letter  from  Mr. 
Conger.  It  was  not  before  I  sent  this  statement  to  Mr.  Conger. 
It  was  after  that.  I  don't  know  just  when  it  was.  It  must 
have  been  just  a  day  or  two  later.  It  was  at  the  seed  house 
o£Sce.  Well,  he  came  in,  and  he  says:  'I  guess  I  had  better 
give  you  a  check  for  stock,  hadn't  If  and  I  said,  'Yon 
can  if  you  wish, '  and  he  had  his  check  book  out  and  his  pencil 
and  he  says:  'Has  the  stock  comet'  and  I  says,  'It  hasn't.' 
And  he  says:  'Maybe  I  better  wait  until  it  comes.'  I  showed 
this  statement  to  Mr.  Lee  before  I  sent  it  to  Mr.  Conger. 
I  don't  remember  of  anyone  being  present  at  this  talk.  I 
think  it  happened  in  the  oflSce,  I  am  not  sure.  It  was  shortly 
after  the  two  talks  of  the  evening  associations  of  the  four  of 
us.  Well,  I  don't  know,  as  soon  as  Mr.  Conger — as  soon  as 
this  deal  was  settled  I  made  up  this  statement.  I  don't  know 
how  long  it  was  after  the  last  talk  of  the  four  of  us  before 
I  showed  the  statement  to  Mr.  Lee.  I  cannot  say  positively 
that  it  was  in  the  o£Sce  or  not.  It  must  have  been  very  shortly 
before  we  had  the  talk  about  the  check  book.  •  •  •  Mr. 
Conger  didn't  take  part  in  the  figuring  as  to  the  value  of 
the  seed  business.  Mr.  Lee  and  myself  did  the  figuring. 
We  did  some  of  the  figuring  while  Mr.  Conger  was  not  present. 
That  was  after  the  two  meetings  about  which  I  have  testified. 
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It  was  at  this  meeting  that  Mr.  Lee  told  me  to  submit  the 
eighty  per  cent,  proposition  to  Mr.  Conger.  The  seed  business 
of  the  Conger-Ball  &  Company  was  a  side  issue  and  kept 
separate.  We  kept  a  separate  set  of  books.  The  other  business 
of  the  Conger-Ball  &  Company  had  been  practically  disposed 
of.  What  we  actually  figured  was  the  value  of  the  seed  busi- 
ness alone.  That  is,  to  get  this  $8,000,  I  mean.  We  arrived 
at  the  conclusion  that  the  fair  value  of  the  seed  business  was 
$8,000.  Mr.  Conger  owned  of  that  seed  business  231/340. 
Mr.  Lee  was  to  get  Mr.  Conger's  interest  in  that  business. 
Q.  What  was  to  become  of  the  rest  of  the  stock  of  Mr. 
Conger!    A.    That  was  to  be  retired." 

While  the  defendant,  as  a  witness,  contended  that  the 
terms  of  the  agreement  were  different  from  those  testified  to 
by  the  plaintiff  and  by  Ball,  his  own  testimony  shows  that 
he  did  understand  that  he  had  reached  an  agreement  with 
the  plaintiff.  This  is  sufBciently  indicated  by  the  following 
excerpts  from  his  testimony : 

**I  was  buying  Mr.  Conger's  stock  which  represented  his 
interest  in  the  seed  business.  I  was  not  suggesting  that  I  pay 
eighty  cents  on  the  dollar  for  all  of  Mr.  Conger's  stock. 

''Mr.  Ball  told  me  that  Mr.  Conger  had  agreed  with  him 
if  he  could  not  get  a  better  bid  out  of  me  than  the  80  per 
cent,  to  sell  it  to  me  at  that  price.  That  was  the  basis  we 
had  talked  about.  I  supposed  he  was  satisfied  and  agreed  to 
it  before  he  left,  because  Mr.  Ball  told  me  that  he  was. 

''Q.  Whatever  seems  to  have  been  the  transaction,  yon 
did  offer  9nd  agree  to  pay  eighty  cents  on  the  dollar  for 
Mr.  Conger's  interest?    A.    Yes,  sir." 

The  defendant  contends,  however,  that  the  subsequent 
correspondence  between  the  parties,  shortly  after  the  plaintiff 
left  for  California,  completely  negatives  the  claim  that  the 
minds  of  the  parties  had  ever  met.  We  now  turn  to  such 
correspondence.  On  October  21st,  Ball  mailed  to  the  plaintiff 
the  following  letter: 
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'*Sac  City,  Iowa,  Oct.  21,  1913. 


**Ira  Conger,  Fresno,  Cal. 
**Dear  sir: — 


''You  will  find  enclosed  figures  on  our  deal  here  with  a 
list  of  the  accounts  and  notes  charged  to  your  account  and 
note  for  balance.  We  thought  this  would  be  the  best  way 
to  handle  it  as  it  is  all  cleaned  up  and  oflf  the  books.  I  have 
had  this  made  out  for  some  time  but  was  waiting  to  get 
Onrille's  approval  and  have  just  been  able  to  get  hold  of 
him.  TnLDBter  the  amount  of  your  seed  stock,  $5,435.33,  to 
Orville  and  the  balance  to  the  Company.  We  are  having  some 
cold  weather  the  past  few  days  and  think  there  will  be  no 
trouble  in  selling  all  the  seed  corn  we  have.  Only  wish  we 
had  more  good  com. 

**  Tours  truly, 

''W.  A.  BaU.'* 

Before  receiving  this  letter,  and  on  October  22nd9  the 
plaintiff  wrote  to  Ball  the  following  letter: 

''Fresno,  Cal.  10-22-13. 
"  W.  A.  Ball,  Sac  City,  Iowa. 
"Dear  Mr.  Ball:— 

"I  arrived  home  in  due  season  and  have  heard  nothing 
from  you  in  regard  to  the  seed  house  settlement^  and  presume 
you  have  been  busy  getting  it  in  shape.  I  think  if  it  shows 
8,600  or  more  on  the  books  that  it  should  be  taken  at  book 
value  where  it  is  to  be  discounted  20%.  Ask  Mr.  Lee  if  I 
am  not  correct.  When  you  write,  wish  you  would  send  me  a 
copy  of  the  1913  invoice.  Nothing  new  here  that  would 
interest  an  easterner.  Have  their  com  all  picked  and  nothing 
to  do  but  to  get  ready  to  sow  their  grain  which  will  be  done 
next  month.    Hope  you  got  in  a  nice  bunch  of  com. 

*' Yours  truly, 

"Ira  Conger." 

On  November  7th,  the  defendant  wrote  to  plaintiff  the 
following  letter : 
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*'Nov.  7,  1913. 
**Ira  Conger:    My  dear  sir  and  friend: — 

**Mr.  Ball  has  shown  me  your  letter  in  which  you  seem 
not  to  be  satisfied  with  the  arrangement  as  it  had  been  talked 
and  in  which  I  supposed  you  were  agreed  before  you  left  here. 
This  will  not  disappoint  me  in  the  least  and  now  that  you 
express  dissatisfaction,  I  would  much  rather  have  nothing  to 
do  further  in  the  matter.  While  the  price  may  seem  low, 
I  still  can  see  that  while  I  invested  $5,000  less  than  two  years 
ago,  and  have  never  had  a  cent  of  return,  it  has  now  been 
reported  to  be  worth  only  about  $2,900  as  shown  by  the  July 
invoice.  This  isn't  making  money  very  rapidly  and  in  my 
judgment  it  will  take  a  lot  of  good  intelligent  hustling  to 
make  the  business  pay  a  dividend  under  the  present  condition. 
I  am  sure  the  boys  will  be  glad  to  receive  any  suggestions  from 
you  as  regards  the  future  policy  and  operation  of  the  business. 

*'Very  resp't.  &c, 

•'Orville  Lee.'' 

On  November  12th,  the  plaintiff  wrote  to  Ball  and  to  the 
defendant  the  two  following  letters  respectively : 

*' Fresno,  Cal.  Nov.  12,  1913. 
"W.  A.  Ball,  Sac  City,  Iowa. 
"Dear  sir: — 

''I  have  yours  of  the  8th,  also  one  from  Mr.  Lee.  I 
don't  see  how  Orville  could  have  taken  my  letter  as  he  did, 
as  I  considered  the  deal  closed,  but  as  we  both  had  talked 
about  wanting  to  be  fair,  I  wanted  to  be  sure  he  understood 
how  that  $600  was  and  did  not  know  as  he  understood  that 
it  was  added  to  the  property  after  the  elevators  were  sold, 
and  as  I  understood  it,  out  of  the  earnings  of  the  business. 

"When  we  had  our  last  meeting  I  felt  sure  I  would  see 
you  and  also  Mr.  Lee  before  leaving,  and  if  I  had  I  should 
have  found  out  about  some  of  these  things  at  that  time,  but 
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as  I  could  not  see  you  again  without  staying  over  another  day 
and  did  not  think  it  was  any  use,  for  anything  I  could  think 
of  at  that  time. 

^'I  have  written  Orville  and  think  I  have  made  myself 
plain,  and  do  not  want  you  or  Mr.  Lee  to  think  I  was  dis- 
satisfied and  believe  when  you  stop  to  think,  that  it  was  not 
strange  that  I  should  ask  a  few  questions  about  the  business 
figures  as  long  as  you  folks  did  all  the  figuring. 

''I  am  enclosing  the  note  and  stock.  I  have  signed  the 
stock  in  blank,  so  you  can  handle  it  as  you  may  see  fit. 

"Yours  truly, 

'*Ira  Conger." 

**  Fresno,  Cal.  Nov.  12,  1913. 
"Orville  Lee,  Sac  City,  Iowa. 
"Dear  Mr.  Lee: — 

"Yours  of  the  7th  at  hand,  and  sorry  my  letter  gave 
you  the  idea  I  was  dissatisfied,  as  I  did  not  intend  it  that  way, 
and  if  this  deal  could  all  been  figured  out  while  I  was  there, 
I  would  not  have  been  obliged  to  have  written  any  letters, 
which  you  know  is  hard  to  convey  just  what  you  want  to. 

"Now  when  I  got  the  statement  and  note,  as  well  as  a 
long  list  of  worthless  accounts,  I  thought  about  the  little 
conversation  we  had,  when  we  both  said  we  wanted  to  be  fair, 
and  so  I  wrote  Mr.  Ball  to  ask  you  about  the  $600  that  had 
been  added  to  the  property,  as  I  understood  it,  since  we  had 
sold  the  elevators.  And  as  errors  and  omissions  are  always 
allowable,  did  not  want  anything  like  that  omitted,  if  you 
thought  I  should  have  it.  Now  that  I  know,  I  am  sending  the 
note,  and  stock  to  Mr.  Ball,  and  do  not  believe  that  you  think 
it  so  very  strange  that  I  should  ask  one  question  as  long  as 
you  and  Mr.  Ball  did  all  the  figuring. 

"I  trust  this  little  explanation  will  put  you  right  as  to 
my  reason  for  writing  to  Mr.  Ball  as  I  did. 

"Yours  truly, 

"Ira  Conger." 
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No  reply  was  ever  made  by  defendant  to  plaintiff's  letter 
of  November  12th.  For  a  year  thereafter,  the  defendant  gave 
substantial  assistance  in  the  management  of  the  business  at 
Sac  City.  The  plaintiff  assumed  no  further  connection  with 
the  business  after  such  letter,  nor  was  he  consulted  concerning 
the  same.  During  the  ensuing  year,  a  large  business  was 
transacted  and  large  obligations  were  incurred  for  the  corpo- 
ration at  the  bank,  amounting  to  about  $35,000.  The  notes  of 
the  corporation  to  the  bank  for  such  indebtedness  were  all 
guaranteed  by  Ball  and  the  defendant  and  his  son.  No 
objection  appears  ever  to  have  been  made  as  to  the  method 
of  actual  performance  of  the  contract  by  plaintiff.  None  of 
the  papers  were  returned  or  objected  to.  The  defendant  knew 
that  they  had  been  sent  to  Ball  in  purported  compliance  with 
the  contract.  The  plaintiff  paid  his  note  for  the  alleged  bal- 
ance due.  He  paid  also  the  full  amount  of  the  notes  and 
accounts  assumed  by  him.  Before  bringing  tAis  suit,  he  paid 
also  to  the  corporation  the  amount  still  due  from  him  by 
reason  of  the  failure  of  the  defendant  to  pay  the  amount 
involved  herein. 

I.    It  is  the  contention  of  the  defendant  in  argument 
that,  by  his  letter  of  October  22nd,  the  plaintiff  repudiated 
the   previous   agreement,   if   any,   by  his   alleged   counter- 
proposition.     If  this  be  correct,  it  is  con- 
*'  TOissionfevir®"  tended  that  such  letter  had  the  effect  to  open 

the  door  of  rescission  or  repudiation  to  the 
defendant,  and  that  the  defendant  availed  himself  of  that 
privilege  by  his  letter  of  November  7th.  It  is  contended  that, 
by  such  letter  of  November  7th,  the  defendant  ''threw  up 
the  deal.'*  Passing  the  question  whether  the  plaintiff's  letter 
of  October  22nd  amounted  to  a  counter-proposition,  we  do  not 
think  that  the  defendant's  letter  of  November  7th  had  the 
effect  to  rescind  or  repudiate  the  deal.  The  particular  part 
of  the  letter  upon  which  defendant  relies  at  this  point  is 
as  follows: 

''This  will  not  disappoint  me  in  the  least,  and  now  that 
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you  express  dissatisf  action,  I  would  much  rather  have  nothing 
further  to  do  in  the  matter." 

This  falls  clearly  short  of  refuting  to  have  anything  fur- 
ther to  do  in  the  matter.  The  most  that  can  be  said  for  it 
is  that  it  opened  the  door  of  release  to  the  plaintiff  and 
expressed  a  preference  to  that  end. 

Indeed,  under  the  issues  made  by  the  pleadings,  it  is 
doubtful  whether  these  letters  could  be  considered  at  all  for 
the  purpose  of  affirmative  repudiation,  even  if  their  language 
were  capable  of  such  construction.  The  issues  were  made  by 
general  denial.  The  letters  are  competent  and  proper  as 
bearing  upon  the  question  of  whether  these  parties  had  pre- 
viously agreed.  This  letter  of  the  defendant  recites  his  under- 
standing that  there  was  an  agreement  before  the  plaintiff 
left  Sac  City.  Indeed,  the  subsequent  conduct  of  the  parties 
after  this  correspondence  is  not  consistent  with  any  other 
view  than  that  they  had  agreed.  The  silence  of  the  defendant 
after  receiving  the  letter  of  November  12th,  knowing  that  the 
plaintiff  had  sent  on  his  stock  to  BaU  for  delivery  and  sur- 
render in  purported  performance  of  his  contract,  was  itself 
an  acquiescence  on  his  part  in  what  had  been  done ;  at  least 
it  was  a  circumstance  of  great  weight  and  was  entitled  to  the 
consideration  of  the  jury.  We  are  clear,  therefore,  that  the 
trial  court  did  not  err  in  refusing  to  direct  a  verdict  for  the 
defendant. 

II.  It  is  the  further  contention  of  the  defendant  that  the 
contract  sued  on  was  subject  to  a  condition  precedent,  to 
the  effect  that  all  the  stock  of  the  corporation  in  excess  of  the 

sum  of  $8,000  was  to  be  retired,  and  that  the 
'  condm^?:'       Contract  was  not  to  go  into  effect  until  after 

such  retiring  of  the  excess  stock.  The  ques- 
tion thus  raised  was  submitted  by  the  trial  court  to  the  jury. 
The  defendant  urges,  however,  that  the  evidence  in  support 
of  his  contention  at  this  point  was  conclusive,  and  that  it  was 
decisive  of  the  case  as  a  matter  of  law.    We  do  not  deem  the 
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evidence  by  any  means  conclnsive  at  this  point.  The  defend- 
ant testified  in  support  of  the  contention.  The  plaintiff  and 
Ball  as  witnesses  also  conceded  that  there  was  something  said 
at  the  time  of  the  negotiations  about  retiring  the  excess  stock. 
But  they  did  not  concede  that  Conger  assumed  to  retire  the 
stock  in  any  other  sense  than  in  the  surrender  of  his  own. 
In  considering  this  testimony,  it  is  to  be  remembered  that 
the  negotiations  between  Conger  and  Lee,  so  far  as  they  were 
personal,  were  had  in  the  presence  of  the  other  two  stock- 
holders. The  transaction  contemplated  future  co-operation 
between  Lee  and  his  son  and  Ball  in  the  future  management 
of  the  company.  Ball  was  the  general  manager  of  the  corpo- 
ration. Lee  made  him  his  agent,  through  whom  he  made  his 
final  offer  to  Conger  and  through  whom  he  received  the  accept- 
ance from  Conger.  The  evidence  justified  a  finding  that  the 
delivery  of  the  stock  by  Conger  was  to  be  made  to  Ball.  At 
the  same  time.  Conger  was  to  deliver  his  note  to  Ball  for 
balance  due  the  corporation.  Ball  was  acting  in  the  dual 
capacity  of  agent  for  the  corporation  and  the  agent  for  Lee. 
Such  dual  relation  was  entirely  consistent.  The  claim  that 
Conger  was  to  retire  all  the  excess  stock  as  a  condition  prece- 
dent to  a  completed  sale  is  quite  inconsistent  with  other 
facts  which  are  undisputed  or  well  proven.  Conger  had  no 
control  over  the  stock  of  defendant's  son  or  over  the  stock  of 
BaU,  and  could  not  retire  the  same  if  he  wished  to.  Indeed, 
being  absent  from  the  state,  he  could  retire  his  own  stock 
only  in  the  sense  that  he  could  surrender  the  same  to  the 
proper  officer  of  the  corporation.  He  did  surrender  all  his 
certificates  endorsed  in  blank  to  Ball,  who  was  not  only  the 
general  manager  of  the  corporation  but  was  its  secretary  and 
treasurer,  and  also,  as  before  said,  the  agent  of  Lee.  His 
letter  transmitting  the  same  advised  that  he  was  endorsing  the 
same  in  blank,  ''so  you  can  handle  it  as  yon  may  see  fit.'' 
The  defendant,  however,  lays  special  stress  upon  an  allegation 
in  the  original  petition  which  the  plaintiff  in  the  course  of  the 
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trial  withdrew  by  amendment,  and  which  the  defendant  there- 
upon introduced  in  evidence.  Such  allegation  was  the  fol- 
lowing : 

' '  The  plaintiff  further  says  that  he  sold  and  delivered  that 
amount  of  his  stock  to  the  defendant  for  the  agreed  price  of 
$4,348.23y  under  a  further  agreement  that  the  rest  of  his  stock 
should  be  surrendered  to  the  corporation  to  be  cancelled  and 
retired,  (so  that,  after  this  arrangement,  the  outstanding 
stocky  at  par  value,  would  only  equal  the  real  value  of  the 
assets  of  the  corporation)." 

It  is  urged  that  this  allegation,  having  been  made  in  a 
verified  petition,  is  conclusive  proof  upon  the  plaintiff,  and 
that  the  fact  contended  for  is  thereby  established.  It  may  be 
conceded  that  this  allegation  in  the  original  verified  petition 
is  entitled  to  great  weight  as  evidence,  but  it  is  well  settled 
that  it  is  not  conclusive.  But  we  think  the  allegation  itself, 
if  taken  as  true,  does  not  in  its  terms  sustain  the  contention 
of  the  defendant.  Under  this  allegation,  the  plaintiff  under- 
took that  the  rest  of  his  stock  '^ should  be  surrendered  to  the 
corporation  to  be  cancelled  and  retired."  He  did  surrender 
the  same,  and  for  the  very  purpose  herein  indicated.  The  fact 
that  particular  shares  were  not  segregated  from  the  particular 
shares  which  were  to  be  received  by  Lee  was  not  of  itself  a 
breach  of  the  contract  nor  a  failure  of  performance.  The 
manifest  contemplation  of  the  contract,  as  claimed  by  the 
plaintiff,  was  that  the  delivery  of  all  shares  should  be  to  Ball 
for  this  very  purpose.  Ball  and  Lee  and  the  son  were  acting 
together  harmoniously  and  were  all  intending  to  be  actively 
connected  with  the  business,  and  they  were  actively  connected 
therewith  thereafter.  The  delivery  by  Conger  to  Ball  was  done 
in  purported  performance  of  the  contract,  and  not  as  a  pur- 
ported tender.  Lee  knew  it  both  from  Ball  and  from  Conger. 
He  was  so  advised  by  Conger's  letter  of  November  12th. 
Tet  he  made  no  objection  and  raised  no  question  for  a  period 
of  nearly  one  year,  and  after  the  completion  of  a  season  of 
business. 
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Treating  the  contention  of  defendant  at  this  point  as  a 
question  of  fact,  all  these  circumstances  were  proper  for  the 
consideration  of  the  jury  and  tended  strongly  to  support  the 
adverse  finding. 

III.  It  is  contended  for  the  defendant  that  the  contract 
as  contended  for  by  the  plaintiff  was  within  the  statute  of 
frauds.    Objections  along  this  line  were  made  to  the  evidence 

throughout  the  trial,  and  the  point  is  now 
'  uTBOFisaieof    prcsscd  upon  our  attention.    If  the  plaintiff 

personal  proiH 

ertyf^form-    wcrc  suing  upou  a  coutract  wholly  executory, 

there  might  be  some  ground  for  this  conten- 
tion. But  the  plaintiff  alleged  full  performance  of  the  con- 
tract on  his  part.  His  evidence  was  sufficient  to  justify  a 
finding  of  such  full  performance.  He  could  not  have  recov- 
ered at  all  under  the  issues  without  a  finding  of  such  full 
performance  on  his  part.  This  of  itself  necessarily  disposes 
of  any  question  of  the  statute  of  frauds.  If  the  plaintiff  were 
suing  upon  an  oral  contract  wholly  executory,  tendering  i>er- 
formance  but  alleging  no  actual  performance  on  his  part,  a 
different  question  would  be  presented. 

lY.  Errors  are  assigned  upon  the  giving  of  certain 
instructions.  The  grounds  of  the  objections  involve  the  same 
questions  as  are  discussed  in  the  foregoing  divisions,  and  the 
claim  of  error  is  supported  by  the  same  discussion  as  we  have 
already  recited.  What  we  have  already  said  is  decisive  of 
these  objections. 

We  find  no  error  in  the  record.  The  judgment  below  must 
therefore  be — Affirmed. 

Deemer,  Weaver  and  Preston,  JJ.,  concur. 


OuvB  L.  Daniels  et  al.,  Appellees,  v.  Phoebe  Butler  et  al., 
Appellees,  and  Ernest  Lewis,  Appellant. 

FLEAIUNG:    Fonn  and  Allegation — ^Allegation  Oovems  Bffect — ^Mis- 
1    naneir.    A  pleading  will  be  given  effect  according  to  its  allega- 
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tionSi  not  according  to  the  particular  name  which  the  pleader  sees 
fit  to  apply  thereto.  "  Motion '^  for  new  trial  properly  treated  as 
"petition"  for  new  trial. 

NEW  TRIAL:     Pioceedlng  to  Procoxe— Potitioii  After  Serarsal— 

2  Equity  Oaiue.  An  appellee,  who  suffers  a  reversal  in  the  Supreme 
Court  in  an  equity  case,  may,  upon  entry  of  judgment  against  him 
in  the  lower  court  under  procedendo,  be  granted  a  new  trial  under 
proper  petition  therefor.  (Sec.  4002,  Code,  1897.)  A  petition 
filed  on  the  day  when  such  latter  judgment  is  entered  is  especially 
timely. 

NEW  TRIAL:     Disczetion  of  Court — ^Action  for  Recovery  of  Real 

3  Property.  The  appellate  court,  always  reluctant  to  set  aside  an 
order  granting  a  new  trial,  is  especially  so  when  the  action  is  for 
the  recovery  of  real  property.     (Sec.  4205,  Code,  1897.) 

Appeal  from  Taylor  District  Court. — Thomas  L.  Maxwelx., 

Judge. 

Tuesday,  January  18,  1916. 

Rbhbarino  Denied  Friday,  April  7,  1916. 

Appeal  from  an  order  granting  a  new  trial  of  this  ease. — 
Affinned. 

Parker,  Parrish  &  Miller,  McCoun  &  Brant  and  O.  B. 
Haddock,  for  appellant. 

Frank  Wisdom,  W.  M.  Jackson,  and  Crum,  Jaqua  & 
Crum,  for  appellees. 

Per  Curiam. — I.  This  is  a  motion  or  petition  for  a  new 
trial  of  an  equitable  action  for  the  partition  of  real  estate, 
which  action,  upon  its  original  trial  in  the  district  court, 

resulted    in    a    decree    finding    against    the 

^'  tornian?aiie-    defendant,  Lewis,  upon  his  cross-petition,  in 

SSn TOveriw*"    which  he  asserted  title  to  all  the  real  estate 

e^t:misno-     j^  controversy.    Lewis  appealed  to  this  court, 

and  the  decree  rendered  by  the  trial  court 
was  reversed,  in  so  far  as  Lewis'  cross-petition  was  involved, 
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and  the  cause  was  remanded  to  the  district  conrt  for  proceed- 
ings in  harmony  with  that  opinion.  See  Darnels  v.  Butler, 
169  Iowa  65.  Pursuant  to  these  directions,  a  decree  was 
entered  in  the  district  court  on  March  5,  1915.  On  the  same 
day,  the  parties  plaintiff,  and  all  the  defendants  save  Ernest 
Lewis,  filed  what  they  called  a  motion  to  vacate  the  judgment 
in  part  and  for  a  new  trial.  They  did  not  attach  any  affidavits 
thereto,  and  their  prayer  was  that  the  part  of  the  final  decree 
finding  in  Lewis'  favor  on  his  cross-petition  be  vacated,  and 
that  a  new  trial  be  ordered  on  the  issues  tendered  by  his  cross- 
petition.'  Lewis  moved  to  strike  this  motion  to  vacate  on  many 
grounds:  chiefly  because  it  was  not  filed  in  time;  because  no 
such  motion  will  lie  in  an  equity  case;  and  for  the  further 
reason  that  no  new  trial  can  be  granted  after  a  decree  is 
ordered  by  this  court.  This  motion  to  strike  the  motion  was 
overruled  by  the  district  court,  largely  upon  the  theory  that 
it  made  little  difference  what  the  original  movant  called  his 
pleading ;  that,  in  his  opinion,  enough  was  stated  in  the  plead- 
ing to  make  it  a  petition  for  a  new  trial ;  that  he  would  so  treat 
it,  and  he  directed  that  the  matter  be  heard  upon  testimony 
taken  in  open  court.  The  case  then  went  to  trial,  the  allega- 
tions of  the  motion  or  petition  being  denied  by  operation  of 
law,  resulting  in  an  order  awarding  a  new  trial  of  the  main 
action,  and  the  appeal  is  from  this  order. 

As  the  appellees  were  successful  in  the  court  below,  they 
had  no  occasion  to  present  a  motion  for  a  new  trial  or  a  peti- 
tion to  vacate  the  original  decree  and  judgment.    Indeed,  the 

district  court,  in  such  a  situation,  would  not 
2.  nkwtbial:        have    entertained    such    a    pleading.    These 

proceeding  to 

Son^Sfter*!^*^*     appellees  were  not  compelled  to  act  until  a, 
cau»e!*^"^^     decree    was    entered    in    the    district    court 

against  them,  and,  when  that  was  done,  they 
on  the  same  day  filed  their  application  to  vacate  the  final 
decree  and  judgment.    Surely  their  action  was  timely. 

That  a  new  trial  may  be  had  in  the  lower  court  either 
after  an  affirmance  or  reversal  here  is  well  settled  by  the 
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authorities.  See  Adams  County  v.  B.  dk  M.  B.  Co.,  44  Iowa 
335;  Chdcago,  Milwaukee  &  St.  P.  fi.  Co.  v.  Hemenway,  134 
Iowa  523,  525 ;  Chambliss  v.  Hass,  125  Iowa  484 ;  Buiterfield  v. 
Walsh,  25  Iowa  263 ;  White  v.  Poormom,  24  Iowa  108. 

It  matters  not,  so  far  as  this  question  is  concerned, 
whether  the  action  be  at  law  or  in  equity.  For  a  decree  in  an 
equity  case  may  be  set  aside  and  a  new  trial  given  upon  proper 
grounds,  to  the  same  extent,  and  with  like  effect,  as  a  judgment 
at  law  may  be.  This  is  settled  by  the  authorities  cited.  Whilst 
the  pleading  was  denominated  a  motion,  it  had  all  the  allega- 
tions essential  to  a  petition  for  a  new  trial,  and  the  trial  court 
was  justified  in  treating  it  as  a  petition  and  hearing  it  as  such. 
Had  the  motion  to  strike  it  been  sustained,  because  a  motion  is 
not  proper  in  such  circumstances,  a  somewhat  different  ques- 
tion would  have  been  presented.  As  the  court  announced,  it 
would  be  treated  as  a  petition  and  tried  accordingly,  and  as 
the  parties  did  so  treat  it,  it  was  not  necessary  that  the  movant 
give  the  paper  another  name  by  amendment  or  otherwise. 

II.  On  the  merits,  we  feel  that  little  should  be  said  at 
this  stage  of  the  proceedings.  Such  a  motion  or  petition  is 
addressed  to  the  sound  discretion  of  the  trial  court,  and  we 

are  less  disposed  to  interfere  when  the  appli- 

B.    WBW  TRIAL  \  •  .  ..  -iai  t  .^.n^ix 

discretion  of       catiou  IS  sustained  than  when  it  is  denied.    In 

court:  action 

for  recovery  of    the  former  instance,  a  new  trial  is  had  and 

real  property. 

the  matter  heard  upon  its  merits  upon  all 
the  testimony ;  while  in  the  latter,  the  case  is  at  an  end.  The 
cross-petition  tendered  by  defendant  Lewis  raised  c;  direct 
issue  as  to  the  title  to  the  land  in  controversy,  and  even  a 
greater  latitude  is  allowed  in  such  cases  than  in  ordinary 
actions.  Indeed,  in  actions  to  recover  real  property  proper, 
the  trial  court,  in  its  discretion,  may  grant  a  new  trial  upon 
an  application  made  within  one  year,  and  upon  other  grounds 
than  those  necessary  to  secure  it  generally.  Sec.  4205, 
Code,  1897.  With  these  rules  in  mind,  we  have  carefully 
examined  the  record,  and  are  satisfied  that  the  trial  court 
did  not  abuse  its  discretion  in  granting  a  new  trial  of  the 
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case.  This  memorandtim  opinion  is  now  filed  for  the  purpose 
of  expediting  the  final  trial  of  a  case  which  has  been  pending 
for  many  years.     The  order,  therefore,  is — Affirmed, 

Evans,  C.  J.,  Deem£s,  Weaves  and  Preston,  JJ.,  concur. 


W.  H.  EwiNG,  Appellee,  v.  C.  E.  Hatcher,  Appellant. 

EVIDENCE:    Opinion  Evidence — *'Appe&rance"  of  Person.    How  a 
1    person  '' appeared '' — ^for  instance,  that  his  face  appeared  flushed, 
as  though  he  was  intoxicated — ^is  the  statement  of  a  fact. 

EVIDENCE:  Opinion  Evidence— Intoxication.  The  fact  of  intozi- 
2,8  cation  may  be  shown  by  one  who  has  observed  the  conduct  and 
appearance  of  the  person  in  question  and  describes  the  same;  how- 
ever, as  a  seeming  departure  from  the  general  rule,  a  preliminary 
detail  of  the  appearance  and  conduct  of  the  person  in  question  is 
not  necessary. 

EVIDENCE:  Bes  Gestae — ^Motives  and  Intention.    All  declarations, 

3  acts  and  exclamations  uttered  by  the  parties  to  a  transaction,  which 
are  contemporaneous  with  and  accompany  it,  and  are  calculated  to 
throw  light  upon  the  motives  and  intentions  of  the  parties  to  it, 
are  admissible  as  part  of  the  res  gestae.  So  held  as  to  what  de- 
fendant said  and  did  at  the  time  of  an  alleged  assault  on  plaintiff. 

EVIDENCE:  Opinion  Evidence — ^Fonetional  Action  of  Body.  Whether 

4  normal  functional  action  of  a  visible  organ  of  the  body,  having 
functions  peculiarly  its  own,  was  interfered  with  in  a  specified  way 
by  a  certain  described  wound,  is  a  statement  of  fact  and  not  opinion 
by  the  one  suffering  the  injury. 

EVIDENCE:    Bes  Gestae— Expressions  of  Pain.    Complaints  of  pain 
6     immediately  following  an  injury  are  competent. 

WITNESSES:     Privileged  Communications — Stenographer.     A  com- 

6    munication  by  an  employer  to  his  stenographer  is  not  privileged 

unless  made  (a)   by  reason  of  the  employment,   (b)   confidentially 

and  (c)   because  necessary  and  proper  to  enable  such  employee  to 

discharge  her  usual  duties.     (Sec.  4608,  Code,  1807.) 

PRINCIPLE  APPLIED:  Defendant  was  accused  of  having  made 
an  assault  on  plaintiff.  Defendant  stated  to  his  stenographer  that 
she  should  tell  the  plaintiff  to  come  up;  that  he  would  treat  him 
all  right  if  he  came  to  his  house;  that  he  thought  perhaps  he  had 
been  a  little  hasty,  and  perhaps  they  had  both  been  wrong  and  they 
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had  better  get  together  and  fix  it  up.  The  nature  of  the  employ- 
ment and  duties  of  the  stenographer  does  not  appear  further  than 
the  inference  from  the  term  "stenographer."  The  court  says: 
"The  matters  •  *  *  had  no  relationship  to  the  duties  im- 
posed upon  her  as  such,  nor  was  the  communication  made  to  her 
in  the  capacity  of  stenographer."  Held,  communication  not  privi- 
leged. 

SVIDEKOE:    Admlssloiiff— Offer  of  CkmipromiBa.    Certain  statements 
7    of  defendant  held  not  to  constitute  an  offer  of  compromise. 

SVIDSNGE:    Opinion  Evidence— Intoxication. 
2,8 

EVIDENCE:     Opinion  Evidence— Experts— Ocott-Bxaniinatlon.     In 

9    the  cross-examination  of  an  expert^  it  is  not  necessary  that  the 

examiner  confine  himself  to  the  facts  established  in  the  case.    He 

may  assume  almost  any  state  of  facts  for  the  purpose  of  testing 

the  credibility  of  the  witness  and  the  extent  of  his  knowledge. 

Appeal  from  Marshall  District  Court. — ^B.  P.  Cummings, 

Judge. 

Saturday,  November  20, 1915. 

Rehearinq  Denied  Friday,  April  7,  1916. 

Action  to  recover  damages  for  injuries  sustained  by 
plaintiff  on  account  of  assault  and  battery  alleged  to  have 
been  committed  by  the  defendant.  Judgment  for  the  plain« 
tiff.    Defendant  appeals. — Affirmed, 

F.  E.  Northup,  for  appellant. 
Carney  &  Carney,  for  appellee. 

Gaynor,  J. — ^This  is  an  action  to  recover  for  i)eraonal 
injuries  alleged  to  have  been  the  result  of  an  assault  made 
upon  the  plaintiff  by  the  defendant.  The  defense  is  that 
plaintiff  was  the  aggressor,  and  that  whatever  injuries  he 
received  were  inflicted  by  the  defendant  in  defense  of  his  own 
person.    The  cause  was  tried  to  a  jury,  and  a  verdict  rendered 
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for  the  plaintiff.  Judgment  being  entered  upon  the  verdict, 
defendant  appeals. 

In  considering  the  errors  complained  of  and  upon  which 
reversal  is  sought,  we  do,  because  of  the  manner  in  which  the 
record  is  presented,  confine  ourselves  only  to  those  iM>ints 
touched  on  by  the  defendant  in  argument.  Those  pointed  out 
upon  which  no  argument  is  made,  and  concerning  which  no 
reason  for  reversal  is  given,  we  pass  without  comment.  Coun- 
sel, in  presenting  the  case,  refers  to  the  pages  of  the  abstract 
upon  which  testimony  complained  of  may  be  found.  Turning 
to  these  pages,  we  do  not  find  the  evidence  complained  of  in 
the  argument  upon  the  pages  referred  to,  and  it  has  been 
necessary  for  us  to  search  through  the  record  for  the  par- 
ticular matter  to  which  reference  is  made. 

The  first  error  relied  upon  involves  the  action  of  the  court 
in  admitting  certain  testimony  over  the  objection  of  the 
defendant,  And  in  sustaining  objections  to  testimony  offered 
1.  bvidbncb:         by  the  defendant.    In  presenting  these  ques- 

opinion  evi-  ,.  •-■.•i_*i*  iv  -axi 

dence:  "ap-        tions  in  his  brief,  counsel  has  evidently  over- 
person,  looked  the  rule,  or  has  abandoned  himself  to 
a  freer  method  than  the  rules  prescribe.     In  presenting  a 
record  in  which  he  claims  these  errors  appear,  defendant  pur- 
sued the  following  method: 

^' There  was  error  in  admitting  over  defendant's  objec* 
tion,  the  following  testimony  appearing  on  pages  10  and  11 
of  the  abstract." 

Here  counsel  sets  out  the  testimony  as  it  appears  upor 
the  abstract,  with  the  rulings  of  the  court  complained  of 
without  comment.  Turning  to  the  abstract,  we  find  that  £ 
witness  who  was  present  at  the  time  of  the  encounter  which 
resulted  in  the  injuries  complained  of,  was  asked  as  to  defend- 
ant's  appearance  at  that  time, — how  his  face  appeared.  The 
answer  was:  ''Why,  his  face  was  flushed  as  though  he  had 
been  drinking."  This  was  objected  to  and  the  objection  over- 
ruled.   The  i>ortion  of  the  answer  ''as  though  he  had  been 
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drinking/'  defendant  moved  to  have  stricken  out.  This  also 
was  overruled. 

The  evidence  is  abundant  that  the  defendant  had  been, 
in  fact,  drinking.  He  denies  that  he  was  intoxicated,  but 
that  he  had  been  drinking  is  not  disputed.  The  controversy 
touching  which  this  testimony  was  offered  arose  out  of  the  fact 
that  the  defendant  claimed  that  the  plaintiff  was  the  aggressor, 
while  the  plaintiff  claimed  that  the  assault  was  unprovoked. 
The  appearance  of  the  defendant  at  the  time  of  the  assault 
was  competent  and  material.  The  question  called  for  a  fact, 
though  in  one  sense  the  opinion  of  the  witness.  It  was  a  state- 
ment of  fact  as  to  how  the  defendant  appeared  to  the  witness 
at  the  time. 

Whether  a  person  is  intoxicated  or  not  may  be  proved 
by  a  witness  who  has  observed  his  conduct  and  his  api>earance 
at  the  time.    The  appearance  of  a  person  at  a  particular  time 

can  only  be  made  manifest  to  the  jury  through 

*•  ^SpS^ifyi'       *^®  testimony  of  one  who  saw  him  at  the 

^o^  *°*****'     time— one  who  observed  and  can  describe  his 

appearance.  This  kind  of  testimony  has  been 
recognized  as  competent.  It  has  been  presented  in  many  ways. 
Many  phases  of  this  kind  of  testimony  have  been  considered 
by  the  court.  Whether  a  man  is  intoxicated  or  not  is  evi- 
denced by  his  appearance,  and  one  who  has  observed  his 
appearance  is  competent  to  testify  to  the  fact.  The  applica- 
tion of  this  rule  in  its  general  scope  may  be  found  in  Vaamest 
V.  Murphy,  135  Iowa  123 ;  Yahn  v.  City  of  Ottvmwa,  60  Iowa 
429 ;  Bizer  v.  Bker,  110  Iowa  248 ;  State  v.  Huxford,  47  Iowa 
16 ;  Winter  v.  Central  Iowa  B.  Co,,  74  Iowa  448. 

The  next  complaint  is  stated  in  the  following  language : 

"The  court  erred  in  admitting  the  fol- 

8.  SlTiDBNCS :  res 

geBtaeimoUvea  lowing  testimony.    See  pages  12,  13  and  14 

and  intention.  mt   o  7 

of  the  abstract.'' 
Here  the  defendant  sets  out  certain  testimony  with  the 
rulings  of  the  court.    An  examination  of  the  abstract  shows 
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that  the  complaint  relates  to  the  action  of  the  court  in  per- 
mitting witnesses  to  state  what  the  defendant  said  at  the  time 
that  it  is  claimed  he  made  the  assault.  We  will  not  set  the 
language  out.  It  appears  from  the  testimony  of  these  wit- 
nesses that  the  defendant  applied  vulgar  and  opprobrious 
names  to  the  plaintiff  at  the  time  of  the  assault.  The  words 
were  a  part  of  the  act,  accompanied  the  act,  and  were  sug- 
gestive of  the  state  of  defendant's  mind  at  the  time  that  the 
act  was  committed. 

The  other  testimony  complained  of  relates  to  what  the 
defendant  did,  the  witness  stating  that  he  noticed  the  defend- 
ant had  his  hand  in  his  pocket,  ''and  this  was  suggestive  to 
me,  knowing  he  had  left  the  room  prior  to  that  time.'*  The 
last  part  of  the  answer  was  stricken  out^  to  wit,  ''It  was 
suggestive  to  me,  knowing  that  he  had  left  the  room  prior 
to  that  time/'  The  rest  was  clearly  competent  as  a  descrip- 
tion of  an  action  of  the  defendant  at  the  very  time  that  the 
assault  was  made.  No  authority  need  be  cited  to  support  the 
ruling  of  the  court. 

We  will  not  attempt  to  review  all  the  attempted  assign- 
ments of  error  in  the  introduction  of  testimony.  Some  are  so 
clearly  without  merit  that  we  may  be  permitted  to  express 
some  surprise  that  they  are  urged  here  at  all. 

The  next  question  complained  of  relates  to  the  action  of 
the  court  in  permitting  the  plaintiff,  when  upon  the  standi  to 
answer  the  following  question;     "Did  the  injury  interfere 

with  the  functions  of  the  part  alleged  to  have 

4.  Evidencb:  ,  •     •         ^    •  am     mi. 

opinion  evi-        been  injured,  in  any  wayT       The  answer  was 

dcncc  •  f  unc— 

tionai  action  of   that  it  docs.    The  question  was  objected  .to 

on  the  ground  that  it  called  /or  the  opinion 
of  the  witness  as  to  the  cause  of  the  injury,  and  the  witness 
was  not  an  expert.  The  part  affected  had  functions  peculiarly 
its  own.  That  the  injury  interfered  with  normal  functional 
action  was  a  matter  that  the  witness  who  suffered  the  injury 
was  in  a  podtion  to  know  and  appreciate  better  than  anyone 
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else.  It  was  a  matter  that  was  peculiarly  within  his  own 
knowledge.  The  testimony  disclosed  his  condition  before 
and  after  the  injury.  He  described  minutely  wherein  the 
organ  after  the  injury  refused  to  perform  its  natural  func- 
tion. There  was  a  visible  injury  upon  the  part  affected — an 
injury  that  could  be  recognized  by  the  eye.  He  said  that  the 
functional  action  was  different  since  the  injury.  He  had 
already  testified  to  the  place  and  character  of  the  injury.  The 
question  was  asked  with  reference  to  the  injury  complained 
of.  The  jury  could  not  have  been  misled  into  thinking,  under 
this  whole  record,  that  the  plaintiff  as  an  expert  was  giving 
independent  testimony  as  to  the  effect  of  an  injury  to  the  part 
of  the  human  anatomy  on  its  functional  action.  His  testimony 
related  to  himself,  to  the  injury  received,  to  the  ^ect  that 
it  had  upon  him,  so  far  as  he  understood  it  and  saw  it.  We  see 
no  prejudicial  error  in  this  ruling.  When  counsel  asked  the 
witness  what  effect  the  injury  had  upon  the  functional  action 
of  the  part  affected,  he  called  for  the  knowledge  of  the  witness 
of  that  fact  as  the  fact  was  manifest  in  his  person. 

The  next  complaint  is  in  this  language :  ' '  The  court  erred 
in  admitting  incompetent  testimony.  See  abstract  pages  33 
and  34.'*    Upon  these  pages,  we  find  that  the  court,  over  the 

objection   of  the   defendant,   permitted  the 
gestae:  exww'  plaintiffs  Wife  to  testify  as  follows: 

''To  what  extent,  if  any,  did  your  hus- 
band complain  of  pains  in  the  affected  partf  A.  Well,  I  do 
not  hardly  remember  about  the  pains.  He  just  complained  of 
pain.  Q.  State  whether  or  not  he  used  a  cane  in  walking. 
A.    Yes,  sir." 

We  are  not  favored  with  any  argument  on  this  proposi- 
tion, nor  is  any  reason  given  why  that  testimony  is  not  com- 
petent. It  relates  to  a  time  immediately  following  the  injury. 
The  authorities  are  abundant  sustaining  the  action  of  the 
court. 

It  is  next  complained  that  one  Minnie  E.  Allen  was  per- 
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mitted  to  testify  as  to  certain  statements  made  by  the  defend- 
ant.    She  was,  at  the  time,  the  defendant's  stenographer. 

It  was  claimed  that  statements  made  to  her 
••  ^'^?*^*-       were  privileged,  and  that  one  cannot  be  per- 

piivllegred  com-  x'  o     7  wr 

atSSographor.     flitted  to  divulgc  a  privileged  oonmiunication. 

It  is  trae  that  she  was  doing  work  for  hiqi  as 
a  stenographer  at  the  time,  but  the  matters  testified  to  by 
her  had  no  relationship  to  the  duties  imposed  upon  her  as 
such,  nor  was  the  communication  made  to  her  in  the  capacity 
of  stenographer.  The  statute  relied  upon  is  Section  4608, 
Code  Supp.,  1913.  The  inhibition  relates  to  confidential  com- 
munications properly  intrusted  in  a  professional  capacity,  and 
necessary  and  proper  to  enable  one  to  discharge  the  functions 
of  his  o£3ce  according  to  the  usual  course  of  practice  or  dis- 
cipline. The  matter  testified  to  by  the  witness  of  which  com- 
plaint is  made  related  to  a  statement  made  by  the  defendant 
to  her  in  which  he  said  that  she  should  tell  the  plaintiff  to 
come  up ;  that  he  would  treat  him  all  right  if  he  came  to  his 
house;  that  he  thought  perhaps  he  had  been  a  little  hasty, 
and  perhaps  they  had  both  been  wrong,  and  they  had  better 

get  together  and  fix  this  up.    The  record  does 
*  miBsioiLi :  offer    not  disclosc  when  this  was  said  by  the  defend- 
ant.    Some  claim  is  made  that  this  is  an 
offer  of  compromise,  and  therefore  should  be  excluded.    We 
do  not  so  construe  it.    We  find  no  error  here. 

The  next  complaint  is  of  the  testimony  of  this  same 
witness  given  touching  the  condition  of  Hatcher,  as  to  being 
intoxicated  at  the  time  of  the  assault.    The  question  was  asked 

her,  **How  soon  did  you  see  Mr.  Hatcher 

'•  ®^52^j.        after  the  meeting  of  the  men  on  this  evening 

SSon!  *"'****"     (referring  to  the  evening  when  the  claimed 

assault  was  made)  f  A.  Well,  I  should  say 
about  five  minutes;  not  over  ten  minutes  at  the  most.''  She 
was  then  asked,  ''What  was  his  condition  at  that  time  in  so 
far  as  being  under  the  influence  of  intoxicating  liquor  T    A. 

V0L.-I75  lA.— 29 
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Well,  Mr.  Hatcher  was  pretty  thoroughly  intoxicated  at  the 
time*" 

No  reason  is  urged  why  this  evidence  is  not  competent. 
We  do  not  consider  that  the  action  of  the  court  in  admitting 
this  testimony  ought  to  be  even  the  subject  of  criticism.  See 
8iatp  V.  Huxfard,  47  Iowa  16. 

Some  complaint  is  made  of  the  action  of  the  court  in 
admitting  the  testimony  of  Dr.  Conaway,  called  on  the  part 
of  the  plaintiff.  We  have  examined  this  testimony  and  find 
nothing  in  the  record  that  requires  any  consideration  at  our 
hands. 

It  is  next  contended  that  the  court  erred  in  permitting 
counsel  for  plaintiff,  on  the  cross-examination  of  Dr.  Cheshire, 
to  propound  questions  which,  in  their  nature,  were  not  proper 

to  be  propounded  on  cross-examination,  in 

*  opinion  evi-  that  the  inquiry  extended  beyond  the  direct 
crofl0-ezamina^  examination,  and  assumed  facts  which  were 

Uon. 

not  supported  by  the  testimony.  This  objec- 
tion might  be  good  if  the  examination  were  in  chief,  but  an 
entirely  different  rule  obtains  in  the  cross-examination  of  an 
expert  Where  one  is  called  as  an  expert,  the  cross-examina- 
tion need  not  be  confined  to  the  matters  drawn  out  on  direct 
examination.  Other  matters,  independent  matters,  may  be 
inquired  into  for  the  purpose  of  testing  his  knowledge  and 
skill  as  an  expert.  See  Taylor,  Admr,,  v.  Star  Coal  Co.,  110 
Iowa  40.  In  this  case,  it  was  urged  that,  in  cross-examination 
of  some  of  defendant's  expert  witnesses,  questions  were  asked 
which  assumed  a  state  of  facts  not  in  the  evidence.  The  court 
said:  ' 

''In  cross-examining  such  a  witness,  it  is  not  necessary 
that  the  examiner  confine  himself  to  the  facts  established  in 
the  case.  He  may  assume  almost  any  state  of  facts,  for  the 
purpose  of  testing  the  witness'  credibility  and  the  extent  o£ 
his  knowledge." 

This  same  objection  is  urged  in  the  cross-examination 
of  Dr.  Harris,  who  was  called  on  the  part  of  the  plaintiff,  and 
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the  same  reason  urged  for  its  exclusion.    In  neither  case  can 
the  objection  be  sustained. 

Defendant  urges  further  error  in  the  giving  of  the 
seventh,  eighth  and  tenth  instructions  given  by  the  court  to 
the  jury.  We  have  examined  these  instructions  and  find  no 
error  in  them,  and  they  have  support  in  the  record. 

On  the  whole  record,  we  think  the  judgment  must  be 
sustained.     No  reversible  error  appearing,  the  cause 
Affirmed. 

Deemeb^  Ladd  and  Salinger^  JJ.,  concur. 


Exchange  National  Bank,  Appellee,  v.  T.  P.  McCaffebt, 

Sheriflf,  Appellant. 

OARKTPiltS;    Carriage  of  Goods— Bms  of  Lading— Indorsement— At- 
1    tacbment — ^Priority.    A  holder  of  a  properly  indorsed  bill  of  lad- 
ing, ae  collateral  security  for  advances  made  to  pay  the  draft  at- 
tached thereto,  is  superior  in  right  to  an  attaching  creditor  of  the 
consignee. 

PRINCIPLE  APPLIED:  Cochran,  on  August  19th,  bought  a 
carload  of  corn  at  Council  Bluffs.  The  seller  shipped  the  corn  to 
itself  or  order  at  Little  Bock,  with  directions  to  notify  Cochran.  It 
indorsed  the  B/L  in  blank,  attached  a  sight  draft  for  the  purchase 
price  and  sent  same  to  Little  Rock  for  collection,  at  which  latter 
place  they  arrived  on  August  22d.  Cochran,  on  August  22d,  took 
up  the  B/L  and  draft  by  his  personal  check,  O.K.d  by  his  bank, 
plaintiff  herein,  and,  on  the  same  day,  delivered  the  B/L  to  his 
said  bank,  together  with  his  note  for  a  slightjy  smaller  amount 
than  the  check.  This  was  pursuant  to  a  standing  arrangement 
between  Cochran  and  his  bank,  by  which,  in  such  cases,  the  bank 
O.K.d  Cochran's  check,  advanced  the  money,  and  took  the  B/L  as 
collateral.  On  August  22d  and  23d,  Cochran  was  overdrawn  at 
the  bank.  In  taking  the  O.K.d  check  to  the  collecting  bank  and 
taking  up  the  B/L  and  in  delivering  it  to  the  bank,  Cochran  htm 
acting  for  the  havtk.  On  the  afternoon  of  August  23d,  creditors  of 
Cochran  attached  the  com  in  the  railroad  yards  at  Council  Bluffs. 
Plaintiff  learned  of  this  attachment  on  August  27th.  Heldf  plain- 
tiff's right  to  the  com  was  prior  to  that  of  the  attaching  creditors. 
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TBAVD:    BvMmim— BagSM  €f  PtooC    Tke  foDowiag  prineiplfla  are 

2  reeognized: 

1.  Fraud  wiU  not  be  presitiBed;  nor  will  it  be  iafemd  from 
cireiimsUuices  which,  in  the  li^i  of  the  entire  eue^  are  eonaistent 
with  honesty. 

2.  Proof  of  fraud  muat  be  clear,  satisfactory  and  eonvindng. 
ETidenoe  re\'iewed,  and  held  insufficient  to  show  fraud  in  the 

claim  of  a  bank  to  a  bill  of  lading,  with  conaeqoent  right  to  the 
property  prior  to  an  attaching  creditor. 

TBAUD:    ISviAmee    Taking  Secoilty  from  BagpoiudWa  Party.    Tak- 

3  ing  eoiUienl  secnrity  fr<Hn  a  responsible  party  ia  not  evidence  of 
fraud. 

PLBADDTO:    AmmMlmwrta— Tattnre  to  Beqiuat  Oontliniaiiee— Watrv. 

4  If-  no  continuance  is  asked  on  account  of  an  amendment,  complaint 
cannot  afterwards  be  made  that  time  was  not  granted. 

TBIAL:    Vavdlct— Fomi  of  Vefdict— Inaociiiate  Terns.    The  nee  of 
6    inaccurate  terms  in  preparing  forms  of  verdict  for  the  juiy  will 
be  treated  as  harmless,  when  the  form  as  a  whole  is  dear. 

Appeal  from  Poitawattamie  District  Court. — O.  D.  WHBEZiEB, 

Judge. 

Friday,  Afbil  7,  1916. 

This  is  an  action  at  law  brought  by  plaintiff  against  the 
defendant  as  sheriff  of  Pottawattamie  County,  Iowa,  to 
replevin  a  certain  carload  of  com  then  in  the  custody  of  said 
sheriff  under  a  writ  of  attachment  issued  by  the  district  court 
of  Pottawattamie  County,  Iowa,  in  a  case  then  pending  therein 
brought  by  the  Cavers  Elevator  Company  against  one  H.  K. 
Cochran.  There  was  a  trial  to  a  jury,  and,  at  the  conclusion 
of  the  testimony,  the  defendant  moved  for  a  verdict  in  his 
favor,  which  was  overruled.  Plaintiff  also  filed  a  motion  for  a 
directed  verdict  in  his  favor,  which  was  sustained.  It  is  con- 
ceded that  the  value  of  the  corn  was  $556.28.  The  verdict 
and  judgment  was  that  plaintiff  was  entitled  to  the  possession 
of  the  property  and  that  the  value  was  $556.28,  and  that  the 
interest  of  the  bank  therein  is  that  of  bailee  to  the  extent  of 
$609  and  interest  at  six  per  cent,  from  August  22d,  1910. 
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The  $609  represents  the  amount  of  a  note  given  to  plaintiff. 
From  the  judgment  against  defendant,  he  appeals. — Affirmed, 

W.  C.  Lambert  and  John  J,  Hess,  for  appellant 
Saunders  &  Sttiart,  for  appellee. 

Preston,  J. — It  is  conceded  by  appellant  there  is  no  dis- 
pute as  to  the  law,  and  the  propositions  are  as  to  whether  there 
was  sufficient  evidence  to  take  the  case  to  the  jury. 

The  testimony  shows  without  any  substantial  dispute  that 
H.  K.  Cochran  was  engaged  in  the  grain  business  at  Little 
Becky  Arkansas.  About  August  19,  1910,  he  arranged  with 
the  Union  Grain  &  Elevator  Company  to  sell  him  a  carload  of 
com  to  be  shipped  over  the  Bock  Island  line  from  Council 
Bluffs  to  Little  Bock,  Arkansas.  The  com  was  placed  in  the  car 
and  consigned  by  the  elevator  company  to  its  own  order  at 
Little  Bock,  with  instructions  to  notify  H.  K.  Cochran.  The 
Union  Grain  &  Elevator  Company  indorsed  the  bill  of  lading  in 
blank,  and  this  was  attached  to  the  sight  draft.  The  sight 
draft,  with  bill  of  lading  attached,  was  deposited  with  the 
Merchants  National  Bank  of  Omaha,  and  by  it  transmitted 
to  the  German  National  Bank  at  Little  Bock.  It  was  the 
practice  of  the  plaintiff  bank,  in  its  dealings  with  Cochran,  to 
place  its  O.  K.  upon  checks  drawn  by  Cochran,  and  these 
checks  were  in  turn  used  for  the  purpose  of  taking  up  bills 
of  lading  and  drafts.  This  O.  K.  of  the  check  was  for  the 
purpose  of  enabling  the  banks  to  make  pf  ompt  remittance 
vdthout  waiting  for  the  checks  to  clear  through  the  clearing 
house. 

The  defendant  offered  practically  no  evidence,  and 
attempted  to  make  its  case  upon  the  cross-examination  of 
plaintiff's  witnesses  and  interrogatories  attached  to  its 
amended  and  substituted  answer.  In  other  words,  as  appel- 
lant says,  he  was  compelled  to  go  into  the  camp  of  his  enemies 
for  his  testimony. 

The  testimony  of  the  witness  Cochran  and  of  Bather,  who 
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was  caahier  of  the  bank  at  the  time  of  the  transacticm,  was 
that  an  agreement  existed  between  plaintiff  and  Coehran,  by 
which  it  O.  E.d  the  checks  given  by  Cochran  to  take  up  sight 
drafts  where  bills  of  lading  were  attached,  and  that  the  bills 
of  lading  became  the  property  of  the  bank  as  collateral  security 
for  the  money  advanced  by  the  bank  to  take  up  the  sight  draft 
and  bill  of  lading.  When  this  sight  draft,  with  bill  of  lading 
attached,  arrived  at  Little  Bock  on  the  22d  day  of  August, 
Cochran  drew  a  check  upon  the  plaintiff  bank,  which  was 
O.  E.d  by  it.  He  went  to  the  Oerman  National  Bank  and 
took  up  the  bill  of  lading.  The  carload  of  corn  had  not  then 
left  Council  Bluffs,  as  it  was  attached  by  the  Cavers  Elevator 
Company  on  the  afternoon  of  the  23d  day  of  August  in  the 
railway  company 's  yards  at  Council  Bluffs,  on  a  debt  claimed 
to  be  due  it  from  Cochran.  On  the  22d  day  of  August,  Coch- 
ran gave  to  the  bank  his  demand  note  in  the  amoimt  of  $609, 
payable  to  the  order  of  the  Exchange  -National  Bank.  The 
note  was  taken  for  a  smaller  sum  than  the  amount  of  the  check, 
because  it  was  the  custom  of  the  bank  to  require  a  margin  on 
com  to  be  covered^by  other  securities  when  the  full  amount 
of  the  draft  is  advanced.  Cochran  testified,  and  there  is  no 
dispute  about  it,  that  he  had  a  general  agreement  with  the 
bank  that  he  was  to  furnish  them  collateral  for  moneys 
advanced  in  this  way,  and  that  the  bill  of  lading,  or  other  sat- 
isfactory security,  must  be  furnished  upon  these  and  other 
transactions.  Cochran  states  that  his  place  of  business  was 
some  distance  from  the  plaintiff  bank,  and  that  it  was  his 
practice  to  take  the  securities  to  this  bank,  including  bill 
of  lading,  after  they  weVe  received  from  the  bank  holding 
the  sight  draft  and  bill  of  lading.  After  the  attachment  was 
issued,  plaintiff  replevined  the  com  in  this  proceeding, 
shipped  it  to  its  own  order  at  Little  Bock,  sold  the  corn  and 
applied  the  proceeds  upon  the  note,  the  amount  realized  not 
being  sufiScient  to  cover  the  face  of  the  note.  Cochran's 
account  was  overdrawn  on  the  morning  of  the  22d  of  August. 
During  the  22d,  he  deposited  $1,561.76  to  his  credit,  leaving 
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a  net  balance,  as  shown  by  the  bank  books,  of  $976.91  at  the 
close  of  business;  but  on  the  same  day,  the  bank  O.  K.d 
Cochran's  checks  in  payment  of  drafts  to  the  amount  of 
$2,971.  These  checks  that  were  O.  K.d  were  not  charged 
against  his  account  until  they  were  paid  through  the  clearing 
house ;  and,  on  the  morning  of  the  23d  of  August,  at  the  open- 
ing of  business,  Cochran's  account  was  overdrawn  in  the  sum 
of  $2,966.01.  The  bank  was  not  advised  of  the  attachment 
until  the  27th  day  of  August. 

1.  The  first  proposition  is  as  to  whether  the  plaintiff 
bank  was  the  owner  of  this  bill  of  lading,  or  entitled  to  its 
possession,  at  the  time  the  levy  was  made  by  the  ofBcer  under 

the  attachment  in  question.    It  is  contended 

^'  Ha^Sgoods":    ^y  appellant  that,  upon  the  taking  up  of  the 

ISdSr^SLJSeit?'    bill  of  lading  for  the  com  with  the  German 

Srtoritr''^'       National  Bank  on  August  22d  by  Cochran, 

the  com  became  his  property  and  was 
attachable  in  the  hands  of  the  railroad  company  as  such  for 
a  debt  owed  by  him;  and  he  cites  Farcheimer  v.  Stewart,  65 
Iowa  593,  and  Cragun  v.  Todd,  131  Iowa  250,  252,  to  the 
proposition  that  title  to  property  passes  to  the  purchaser  when 
the  bill  of  lading  of  property  consigned  to  the  shipper,  with 
draft  attached,  is  taken  up  by  the  purchaser.  But,  under  the 
undisputed  evidence,  it  appears  that,  when  Cochran  took  up 
the  bill  of  lading,  he  was  acting  as  the  agent  for  the  plaintiff. 
It  is  appellee's  contention  that  a  bill  of  ladii^,  when 
properly  indorsed,  is  symbolic  of  the  property  and  by  trans* 
fer  passes  title  to  the  holder,  citing  SchMchting  v.  Chicago,  B. 
I.  dk  P.  B.  Co.,  121  Iowa  502 ;  Shaffer  v.  Bhynders,  116  Iowa 
472;  First  National  Bank  v.  Mt,  Pleasant  M.  C{>.,.  103  Iowa 
518;  Anchor  Mill  Co.  v.  BurUngton,  C,  B.  dk  N.  B,  Co.j  102 
Iowa  262,  266 ;  Garden  Orove  Bank  v.  The  Humeston  &  S.  B. 
Co.,  67  Iowa  526,  533.  And  further,  that  the  fact  that  a  bank 
which  had  received  a  draft  with  bill  of  lading  attached,  9^ 
security  for  a  loaBL  for  the  purchase  of  property  shipped,  had 
obtained  a  guarantee  from  the  consignee  that  the  draft  would 
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be  paid,  does  not  release  its  lien  as  holder  of  the  bill  of  lading, 
and  the  bank  may  enforce  the  same  as  against  an  attaching 
creditor  of  the  borrower,  citing  Shaffer  v.  Bhynden,  supra. 

As  before  stated,  the  bill  of  lading  for  the  com  was 
attached  to  the  sight  draft  and  indorsed  in  blank;  and  on 
Angnst  22d,  Ck)chran,  against  whom  the  sight  draft  was  drawn, 
drew  a  check  payable  to  the  order  of  the  German  Bank  to  the 
amount  of  the  draft,  and  then  took  the  sight  draft  to  plaintiff's 
bank  and  had  it  O.  K.d  under  the  arrangement  before  stated. 
Cochran's  check  was  approved,  in  conformity  with  this  prac- 
tice. This  check  was  in  fact  paid  by  the  bank  on  the  morning 
of  the  23d  of  August,  and  the  com  was  attached  at  Council 
BluflSs  on  the  afternoon  of  the  23d.  It  has  been  the  holding  of 
this  court  under  the  authorities  before  stated  that  a  bill  of 
lading  is  qrmbolic  of  the  property,  and  that  the  bill  of  lading, 
when  indorsed  and  delivered,  passes  the  title  to  the  property ; 
so  that  plaintiff  bank  had  the  right  to  advance  the  money  to 
take  up  this  draft  and  to  receive  the  note  of  Cochran  and 
to  take  the  bill  of  lading  as  collateral  security  for  the  payment 
of  the  note ;  so  that  plaintiff  bank  would  be  the  lawful  owner 
of  the  bill  of  lading  and  the  carload  of  com  which  it  symbol- 
ized, unless  it  has  been  shown  by  the  defendant  that  there  was 
fraud  in  the  transaction  between  Cochran  and  the  Exchange 
National  Bank. 

2.  The  next  proposition,  then,  is  as  to  whether  there  was 
sufficient  evidence  of  fraud  to  take  the  case  to  the  jury.  At 
the  risk  of  some  repetition,  it  will  be  necessary  to  state  again 

some  of  the  facts  bearing  upon  this  point, 
deooe:  degree     It  IS  shown  that  Cochran  had  a  contract  with 

of  prool 

the  bank  permitting  him  to  check  on  it  for  the 
purpose  of  taking  up  drafts  with  bills  of  lading  attached  for 
grain  purchased  by  him,  and  by  this  agreement  Cochran 
was  required  to  deposit  the  bills  of  lading,  or  other  satis- 
factory collateral,  in  lieu  thereof,  to  be  approved  and  accepted 
by  the  bank 'to  secure  the  amount  thus  checked  out.  Cochran's 
standing  with  the  bank  was  good.    On  the  morning  of  August 
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22d,  Cochran  was  overdrawn  $556.57.  A  number  of  drafts 
came  in  for  payment  on  that  date,  including  the  one  under 
consideration.  Cochran  drew  his  check  in  the  sum  of  $636.64 
to  the  order  of  the  German  National  Bank.  The  cashier  placed 
his  O.  E.  upon  the  same.  Cochran  took  the  bill  of  lading  and 
the  draft  out  of  the  bank ;  but,  under  the  agreement  with  the 
plaintiff  bank,  plaintiff  became  the  owner  of  and  was  entitled 
to  have  the  bill  of  lading  turned  over  to  it.  The  evidence 
shows  that  the  bill  of  lading  was  turned  over  to  the  bank, 
and  that  the  bank  did  not  know  until  the  27th  of  August  that 
the  car  of  com  had  been  attached  at  Council  Blufib. 

Bather,  the  cashier  of  plaintiff  bank,  testifies  that: 

"When  Cochran  delivered  the  check  to  the  German 
National  Bank,  he  took  up  the  draft,  with  the  bill  of  lading 
attached,  acting  for  us  and  as  our  agent.  He  brought  the  bill 
of  lading  to  us  to  be  held  by  us  as  security,  according  to  our 
agreement." 

There  is  some  evidence  tending  to  show  that,  after  the  bill 
of  lading  was  delivered  to  the  plaintiff  bank,  the  bill  of  lading 
was  deposited  with  the  agent  of  the  railroad  company  by 
Cochran,  as  agent  for  the  plaintiff,  and  with  its  consent,  with 
the  understanding  that  the  plaintiff  bank  was  the  owner  of 
the  car  of  com,  and  prior  to  the  time  that  the  com  was 
attached.  The  reason  for  this  was  to  have  the  car  delivered 
as  soon  as  it  came  in,  to  Mr.  Cochran,  acting  as  agent  for 
plaintiff.  But  we  think  this  is  not  very  material,  because 
the  bill  of  lading  had  been  delivered  to  plaintiff  and  it  was 
entitled  to  possession  of  the  same  at  all  times. 

Plaintiff's  cashier  also  testifies  that  Cochran,  at  the  time 
the  check  was  approved,  on  the  22d  of  August,  deposited  his 
demand  note  in  the  sum  of  $609.  Cochran  also  testifies  that 
after  he  took  the  bill  of  lading  he  delivered  the  same  to  the 
plaintiff  bank  and  attached  to  it  his  note  for  $609. 

This  is  the  substance  of  the  testimony  from  which  defend- 
ant claims  there  was  fraud  and  collusion  between  plaintiff  and 
Cochran,  by  which  plaintiff  was  attempting  to  i^d  Cochran 
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in  conoealing  and  protecting  his  property  from  the  claims  of 
creditors.  It  is  thought  that,  under  the  circomstances  shown, 
there  might  be  inferences  drawn  that  are  suspicions.  But 
fraud  is  not  presumed,  nor  can  it  be  inferred  from  circum- 
stances which,  in  the  light  of  the  entire  case,  are  consistent 
with  the  theory  of  integrity  and  fair  dealing  between  the 
parties.  The  burden  of  proof  to  establish  fraud  is  upon  the 
party  pleading  the  same.  Sltajfer  v.  Ehyndertj  supra.  See 
Ley  V.  Metropolitan  Life  Ins.  Co.,  120  Iowa  203. 

The  facts  constituting  fraud  must  be  established  by  proof 
that  is  clear,  satisfactory  and  convincing.  Ley  v.  Metropolitan 
Life  Ins.  Co.,  120  Iowa,  at  209. 

In  the  Shaffer  case,  supra,  the  bank  with  which  the  bill  of 
lading  was  deposited  took  additional  security,  and  it  was 
claimed  that  such  was  evidence  of  fraud.    It  is  claimed  in  the 

instant  case  that  the  fact  that  Cochran  was 

*'  denc?t2Lins     financially  responsible  is  evidence  of  fraud. 

?SSS{Sibte™      B«*  w®  ^^^  ^a*  *te  fact  that  a  bank  takes 

^^^^'  collateral    security    from    clients    that    are 

responsible  is  not  evidence  of  fraud. 

In  our  opinion,  the  evidence  was  not  sufficient  to  require 
the  submission  of  the  case  to  the  jury  on  the  question  of  fraud. 
If  it  had  been  so  submitted,  and  the  jury  had  found  the  trans- 
action fraudulent,  such  a  verdict  would  not  have  had  sufficient 
support  in  the  testimony. 

3.  Appellant  complains  that  the  court  erred  in  permit- 
ting plaintiff  to  amend  its  petition  after  the  evidence  was 
closed  and  both  parties  had  moved  for  a  directed  verdict. 

They  say  that  an  amendment  changing  the 

*"  amendm^tfl:     issucs  materially  entitles  adverse  party  to  a 

Queetcontinu-    coutinuancc,  and  they  cite  Herrstrom  v.  New- 

anco:  waiver,      j^  ^  j^   g    ^^^  jgg  Iowa  507,  and  other 

cases.  In  the  original  petition,  plaintiff  alleged  that  it  w^ 
the  absolute  and  unqualified  owner  of  the  corn,  but  the 
depositions  taken  in  the  case  and  the  interrogatories  whic^h 
were  answered  showed  that  the  interest  of  plaintiff  was  a 
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qualified  one,  and  the  case  seems  to  have  been  tried  upon  that 
theory.  After  the  amendment  was  filed,  defendant  moved 
to  strike  it  from  the  files,  and  the  motion  was  overruled.  The 
amendment  changes  the  language  of  the  petition  to  some 
extent,  and,  as  stated,  alleges  a  qualified  interest  rather  an 
imqualified  ownership.  The  action  is  in  replevin,  and  in  some 
instances  a  party  may  be  entitled  to  the  possession  of  property 
without  being  the  absolute  owner;  but,  in  any  event,  under 
all  the  circumstances,  we  think  there  was  no  abuse  of  discre- 
tion ui>on  the  part  of  the  trial  court.  The  defendant  did  not 
move  for  a  continuance.  Code  Section  3602  provides  that  the 
cause  shall  not  be  continued  unless  a  request  is  made  for  a  con- 
tinuance. And  it  was  held,  in  Wyland  v.  Mendel,  78  Iowa  739, 
that  after  an  amendment,  if  a  continuance  is  not  demanded, 
the  party  may  not  complain. 

Criticism  is  made  because  the  court,  in  preparing  the 
form  of  verdict,  used  the  word  ** bailee.*'  But  the  form  of  the 
verdict  is  clear,  and  shows  that  the  interest  of  plaintiff  was  a 

qualified  one;  and  the  jury  could  not  have 
^'  torm'orver'^'  ^^^  misled  by  the  use  of  this  word,  whether 
rate  terSS**"  ^*  ^^  *  Correct  use  or  not.  In  fact,  the  mat- 
ter is  not  seriously  urged. 

Some  other  minor  points  are  argued,  but  they  are  cov- 
ered by  what  has  been  said  in  the  discussion  of  the  other 
points. 

We  are  of  the  opinion  that  the  judgment  of  the  district 
court  was  right,  and  it  is,  therefore — Affirmed. 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


Sherm  Fagg,  Appellee,  v.  Minneapous  &  St.  Louis  Baraoad 

Company  et  al..  Appellants. 

OABBIEBS:      Carriage    of   Passengers— Assault    on    Passenger  hy 
1    Brakeman.    A  carrier  is  responsible  in  damages  for  an  assault  on 
a  passenger  committed  by  the  carrier's  brakeman  for  the  purpose 
of  punishing  an  affront  personal  to  the  brakeman. 
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ASSAULT  AND  BATTSBY:     Jiurtlficatloii^AbiislTiB  Words— Car- 

2  Xlexs.  Mere  words,  no  matter  how  abusive  or  insulting,  do  not 
justify  an  assault,  but  may  and  should  be,  in  a  proper  case,  consid- 
ered in  mitigation  of  damages. 

TBIAL:     Instractions— -Foxm,   Bequisites   and    Suffldency— Correct 

3  Though  Inezj^Ucit.  The  right  to  explicit  instructions  will  be  con- 
sidered waived  in  the  absence  of  a  request  therefor,  when  the  in- 
structions given  are  correct  as  far  as  they  go.  So  hsld  as  to  in- 
structions governing  matters  in  mitigation  of  damages. 

TBIAL:    Axgumem — Opening  and  Closing— Determinatton  of  Bight. 

4  The  right  to  open  and  cloee  an  argument  is  usually  controlled  by 
the  pleadings.  Held,  motion  made  at  the  close  of  all  the  evidence, 
that  defendant  be  granted  the  right  to  open  and  close,  was  properly 
denied,  the  record  then  showing  serious  dispute  as  to  issues  on 
which  plaintiff,  under  the  pleadings,  had  the  burden  of  proof. 

TBIAL:    Special  Interrogatories— Non-ControUing  Matters.    Special 

5  interrogatories,  calling  for  non-controlling  matters  and  matters 
not  of  ultimate  fact,  are  properly  refused. 

Appeal  from  Marshall  District  Court. — ^B.  F.   Cumminos, 

Judge. 

Friday,  April  7,  1916. 

Action  at  law  to  recover  damages  from  defendant  rail- 
way company  and  C.  A.  Burtchby,  a  brakeman,  for  an  assault 
committed  by  said  brakeman  upon  plaintiff  while  a  passenger 
on  one  of  the  trains  of  the  railway  company.  Many  defenses 
were  pleaded,  which  will  be  noticed  in  the  body  of  the  opinion. 
Upon  trial  to  a  jury,  a  verdict  of  $300  was  returned  for  plain- 
tiff, and  defendants  appeal. — Affirmed. 

C.  H.  E,  Boa/rdmam,  W.  H.  Bremner  and  F.  M.  Miner ,  for 

appellant. 

Davis  dk  Cameron  and  C.  27.  Van  Law,  for  appellee. 

DeeheR;  J. — I.  Plaintiff  was  a  passenger  upon  one  of 
defendant  railway  company's  trains  from  Marshalltown  to 
Oifford.  He  boarded  the  train  in  an  intoxicated  condition  and 
went  to  the  forward  end  of  the  car,  taking  a  seat  which  was 
within  two  or  three  seats  from  the  water-closet  of  the  car.    He 
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wished  to  use  this  closet,  but  found  it  locked,  until  finally  the 
brakeman  came  through  and  unlocked  it  for  him.  At  that 
time,  plaintiff  complained  to  the  brakeman  of  the  way  he  was 
performing  his  duties  and  they  had  some  trouble,  verbal  or 
otherwise,  before  plaintiff  went  into  the  closet.  As  he  was 
entering  the  closet,  the  brakeman  was  leavings  the  car  to  go 
about  his  work,  and  he  (plaintiff)  then  called  the  brakeman  a 
vile  name.  Plaintiff  went  into  the  closet  and  the  brakeman 
into  the  baggage  car,  and  it  so  happened  that,  as  plaintiff 
came  out  from  the  closet,  the  brakeman  was  again  entering 
the  coach  by  the  front  door,  and  they  met  at  the  forward  end 
of  the  car.  What  then  happened  is  a  matter  of  serious  dis- 
pute. According  to  plaintiff's  contention,  he  had  resumed  his 
seat,  and  the  brakeman,  angered  because  of  the  vile  name 
applied  to  him,  dragged  him  therefrom  out  in  the  aisle  of  the 
car,  pushed  and  jammed  his  head  against  the  comer  of  the 
water-closet  or  the  front  end  of  the  car,  struck  him  with  his 
fist,  and  demanded  that  he  take  back  what  he  said,  and  kept 
striking  him  on  the  face  and  head  until  he  finally  took  it 
back,  and,  after  he  had  received  this  punishment,  the  brake- 
man  and  the  newsboy,  who  was  close  at  hand,  carried  or  pushed 
him  in  a  limp  condition  into  a  seat  in  the  car,  where  he 
remained  until  he  reached  his  destination,  and,  at  the  sug- 
gestion of  an  attorney,  upon  whom  he  called,  went  to  a  doctor's 
office,  where  his  wounds  were  dressed.  According  to  defend- 
ant's version,  when  the  two  men  met  at  the  front  of  the  car 
after  plaintiff  came  from  the  water-closet,  plaintiff  pushed  the 
brakeman  to  one  side  of  the  car  and  toward,  if  not  against,  the 
stove,  and  the  brakeman  then  got  back  of  the  plaintiff  and 
pushed  him  against  the  front  end  of  the  car  and  there  pushed 
and  struck  him  two  or  three  times,  demanding  that  he  recant 
his  statement,  which  he  finally  did,  and  the  plaintiff  there- 
after, without  any  assistance,  resumed  the  seat  he  had  taken 
when  he  entered  the  car.  It  is  admitted  that  plaintiff  was 
intoxicated,  and  practically  admitted  that  the  brakeman  struck 
and  punished  the  plaintiff  because  of  the  offensive  remark 
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made  of  him  (the  brakeman)  and  demanded  that  he  (plain- 
tiff) take  it  back.  The  case  was  submitted  on  the  theory  that 
both  defendants  were  liable  for  the  assault,  unless  it  was  justi- 
fiable in  defense  of  the  person  of  the  brakeman ;  and  that  the 
offensive  remark  made  by  plaintiff  was  no  justification  for 
the  assault,  although  such  remark  might  be  considered  in  miti- 
gation of  damages. 

Appellants  challenge  this  theory  of  the  case,  basing  their 
argument  upon  the  proposition  that,  if  the  brakeman  conmiit- 
ted  the  assault  because  of  the  offensive  remark  by  plaintiff, 

he  did  so  for  his  own  purposes,  and  not  as  an 

1-  SJJJ5"  •  ^^   agent  or  servant  of  the  defendant  railway 

saSS?on'piuH      company,  and  that,  as  such  an  assault  was  out- 

bJI2ES^^^         side  of  the  scope  of  his  employment,  the 

defendant  railway  company  is  not  responsible. 
There  are  some  old  cases  which  adhere  to  this  doctrine.  Peavy 
V.  Georgia  R.  &  Bkg.  Co.  (Ga.),  12  Am.  St.  Rep.  334;  Wise  v. 
South  Covington  &  C.  R.  Co.  (Ky.),  34  S.  W.  894;  Little 
Miami  R.  Co.  v.  Wetmore,  19  Ohio  St.  110  (2  Am.  Rep.  373). 
But  the  great  weight  of  modem  authority  is  to  the  contrary. 
See  Nesbit  v.  Chicago,  R.  I.  &  P.  R.  Co.,  163  Iowa  39,  and 
cases  cited;  Oarvik  v.  Burlington^  C.  R.  &  N.  R.  Co.,  131 
Iowa  415;  Ray  v.  Chicago  &  N.  W.  R.  Co.,  163  Iowa  430; 
Nouer  v.  Metropolitan  Street  Ry.  Co.  (Mo.),  127  S.  W.  669; 
Baltimore  &  Ohio  R.  Co.  v.  Barger  (Md.),  26  L.  R.  A.  220. 
Indeed,  the  Georgia  court  itself  has  come  to  the  modem 
rule  and  overruled  its  previous  decision,  heretofore  cited, 
in  Mason  v.  NashvUle,  C.  &  St.  L.  R,  Co.,  33  L.  R.  A.  (N.  S.) 
280  (135  Ga.  741).  See  also  Birmingham  Ry.  &  Electric 
Co.  V.  Badrd  (Ala.),  54  L.  R.  A.  752.  An  all-sufficient  reason 
for  the  modem  rale  is  that  a  railway  company  as  a  carrier  of 
passengers  is  bound  to  the  exercise  of  care  to  protect  from 
assaults,  whether  by  strangers  or  others,  those  who  take  pas- 
sage, and  it  is  no  answer  to  say  that  the  assault  was  committed 
by  one  without  authority,  even  if  that  one  be  one  of  its  own 
employees.    See  cases  heretofore  cited. 
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II.  But  one  of  the  instnietions  given  by  the  trial  court 
was  excepted  to,  and  that  reads  as  follows : 

''No  words  alone,  however  opprobrious  or  insulting,  will 
justify  an  assault  and  battery  by  the  person  to  whom  they 
are  addressed,  but  the  words  and  the  circumstances  and  the 

manner  in  which  they  are  uttered  may  be 
**  bStS^-^Sw-  considered  by  the  jury  in  mitigation  of  any 
abSve words:  damage  to  which  the  plaintiff  would  be 
carriers.  entitled.    Even  if  the  plaintiff  attempted  to 

strike  the  brakeman,  Burtchby,  this  would  not  justify  the  lat- 
ter in  doing  more  than  was  reasonably  necessary  to  protect 
himself  from  the  assault." 

The  exception  was  upon  the  ground  that  abusive  or 
opprobrious  words  applied  to  a  brakeman  might  be  such  as 
to  relieve  his  master  from  liability,  on  the  theory  that,  in 
avenging  the  assault,  the  brakeman  alone  would  be  respon- 
sible. As  we  have  already  observed,  the  law  premise  in  the 
ai^ument  is  faulty. 

Mere  words,  no  matter  how  abusive,  or  insulting,  do  not 

justify  an  assault ;  but,  as  the  trial  court  said,  they  may  and 

should  be  considered  in  mitigation  of  damages.     See  cases 

_  heretofore  cited,  and  Shoemaker  v.  Jackson, 

8.  Trial  :  Instruc- 

uons :  f omi.  re-   128  lowa  488:  Luud  V.  Tyler,  115  Iowa  236. 

quisitesand  '  ^       ^ 

correcuhouKh    Defendants  asked  no  instruction  on  the  ques- 
inexpucit  ^jpj^  Qf  mitigation  of  damages,  and  did  not 

except  to  the  one  given  because  it  did  not  adequately  cover 
that  proposition ;  hence  they  are  in  no  position  to  complain. 

III.  After  all  the  testimony  was  adduced  in  the  regular 
way  as  if  plaintiff  had  the  burden  of  proof,  as  he  undoubtedly 
did  under  the  pleadings,  defendants  asked  the  right  to  open 

and  close  the  argument.     This  was  denied, 

4.  Trial:  argu-       ^^^  in  this  there  was  no  prejudicial  error.  At 

ai^ciocSng:^    that  time,  there  was  a  serious  dispute  in  the 

determination  i*  i 

ofriffht.  testimony  regarding  the  nature  and  extent 

of  plaintiff's  injuries,  and  as  to  whether  or 
not  there  was  any  such  assault  as  plaintiff  complained  of.    The 
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burden  was  on  plaintiff  to  show  the  nature  and  character 
thereof,  and,  after  that  was  settled,  the  burden  was  doubtless 
on  defendants  to  show  the  mitigating  circumstances,  or  the 
justifiable  character  of  the  assault.  Woodward  v.  Lwoerty,  14 
Iowa  381.  As  a  rule,  the  right  to  open  and  close  is  not  deter- 
mined by  the  evidence  adduced,  but  by  the  pleadings. 
Although  there  are  doubtless  some  exceptions  to  the  rule,  no 
such  exceptions  appear  in  this  record. 

lY.  Defendants  asked  the  court  to  submit  a  number  of 
special  interrogatories,  which  were  refused.  As  answers 
thereto  would  not  have  been  controlling,  no  matter  whether  in 

the  affirmative  or  the  negative,  and  as  they  did 

^'  SteTToStor?*     ^^*  ^^^  *®^  ultimate  but  really  evidentiary 

tromi^matters.  facts,  there  was  no  error  here.    Engvall  v. 

Des  Moines  City  JB.  Co.,  145  Iowa  560 ;  Morbey 
V.  Chicago  &  N.  W.  JB.  Co.,  116  Iowa  84,  and  cases  cited. 

y.  Some  rulings  on  testimony  are  complained  of,  but 
upon  examination  we  find  no  prejudicial  errors.  If  any  were 
committed,  they  were  corrected  before  the  evidence  was  closed. 
It  is  unnecessary  to  specifically  refer  thereto,  as  they  raise  no 
new  or  doubtful  questions.  The  verdict  is  small  and  has  ample 
support  in  the  testimony,  and  the  judgment  must  be,  and  it 
-Affirmed. 

Evans,  C.  J.,  Weaveb  and  Preston,  JJ.,  concur. 


James  Foley,  Appellee,  v.  Frank  A.  Nimocks,  Appellant. 

PBINOIPAL  AND  AaSNT:  The  Belation— Poxdiasliig  Property  for 
1  Another — Sales.  A  contract  by  which  one  party  agrees  to  pur- 
ohase  personal  property  for  the  other  and  the  other  agrees  to  re- 
ceive it  and  pay  the  price  on  delivery,  is  a  contract  of  agency  for 
such  purchase,  not  a  contract  for  the  sale  of  the  property,  and 
manifestly  so  where  the  party  making  the  purchase  is  acting  for 
the  other  and  not  for  himself.  So  held  in  a  transaction  involving 
the  purchase  of  corporate  stock. 
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SALES:     Transfer  of  Title — Puzcliase  for  Another.    Personal  prop- 

2  erty  purchased  by  one  in  his  own  name,  with  his  own  funds,  but 
purchased  for  another  at  such  other's  request  and  under  an  agree- 
ment to  reimburse  the  one  purchasing,  belongs  to  the  one  for  whom 
purchased.    So  held  in  the  purchase  of  corporate  stock. 

FBINOIPAL  AND  AOENT:    BigbXa  of  Agent— BeimbniMOMnt  for 

3  Losses,  Etc  A  principal  is  under  obligation  to  reimburse  his 
agent  for  all  good-faith  disbursements  made  and  losses  suffered  in 
the  proper  execution  of  the  agency. 

PRINCIPLE  APPLIED:  Plaintiff  purchased  in  lUa  oton  name 
and  with  his  own  funds  certain  corporate  stock,  doing  so  at  de- 
fendant's request  and  on  defendant's  promise  to  take  up  such 
stock  and  pay  plaintiff  therefor,  with  interest,  at  a  certain  time. 
Later,  the  corporation  became  insolvent,  and,  by  reason  of  irregu- 
larities in  its  organization,  plaintiff,  along  with  other  stockholders, 
was  compelled  to  pay  to  creditors  of  the  corporation  an  additional 
amount  on  his  stock.  Held,  the  contract  created  the  relation  of 
principal  and  agent,  and  that  defendant  must  reimburse  plaintiff, 
not  only  for  the  amount  paid  for  the  stock,  but  for  the  additional 
amount  paid  thereon. 

DAHAOES:    Measure  of  Damages— Breach  of  Ckmtne^— Prcndmate 

4  Results.  Recovery  may  always  be  had  for  that  loss  which  is  the 
direct  result  of  the  breach  of  a  contract. 

PRINCIPLE  APPLIED:  Plaintiff  purchased  in  his  own  name 
corporate  stock,  doing  so  at  defendant's  request  and  on  defendant's 
promise  to  take  said  stock  and  pay  plaintiff  therefor  by  a  certain 
time.  Defendant  breached  his  contract.  Later,  the  corporation 
failed.  Irregularities  were  then  discovered  in  the  organization  of 
the;  corporation,  such  as  that  the  stockholders  were  rendered  liable 
to  the  creditors  of  the  corporation  for  an  additional  amount  on 
their  stock.  Held,  the  additional  assessment  paid  by  plaintiff  was 
the  direct  result  of  defendant's  breach  of  his  oontracty  and  de- 
fendant was  liable  therefor. 

Appeal  from  Wapello  District  Court. — ^D.  M.  Andebson, 

Judge. 

Pmday,  April  7,  1916. 

This  is  an  action  at  law  to  recover  the  amount  paid  by 
plaintiflP  for  two  shares  of  the  capital  stock  of  a  corporation, 
and  a  stockholder's  loss  suffered  by  him,  on  account  of  the 

Vol.  175  Ia.— 30 
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purchase 's  being  made  for  the  defendant,  at  his  instance  and 
request,  and  upon  his  promise  to  pay  the  total  cost  to 
plaintiff  with  interest  as  plaintiff  alleges.  Plaintiff  claims, 
also,  that  it  was  the  agreement  between  them  that  he 
should  take  this  stock  in  his  own  name  and  handle  it  for 
defendant  until  such  time  as  defendant  could  pay  plaintiff 
and  take  it  off  his  hands,  which  time  defendant  promised 
would  not  be  later  than  April  1,  1911.  There  is  a  differ- 
ence between  the  parties  as  to  the  nature  and  effect  of 
the  agreement.  The  facts  are  more  fully  stated  in  the 
opinion.  A  jury  was  waived,  and  trial  had  to  the  court.  The 
court  found  for  plaintiff  for  the  amount  claimed,  and  rendered 
judgment  against  the  defendant  therefor,  and  from  such  judg- 
ment the  defendant  appeals. — Affirmed. 

Work  &  Work  and  OHmore  d;  Moon,  for  appellant. 
J.  J.  Smith  and  E.  B.  MUckeU,  for  appellee. 

Pbbston,  J. — 1.  The  petition  alleges  that  before,  but 
about,  April  20th,  1910,  defendant  orally  requested  plaintiff 
to  purchase  for  him  $200  worth  of  stock  in  the  Union  Iron 

Works,  a  corporation,  which  stock  defendant 
1-  JSnt^^"^    agreed  to  take  from  plaintiff  not  later  than 

oSer?MaeiL  including  interest  thereon,  which  oral  agree- 
ment was,  on  April  20,  1910,  confirmed  in  a 
letter  written  by  defendant  to  plaintiff;  that,  relying  on  the 
oral  agreement  and  the  letter,  plaintiff  did,  about  April  20, 
1910,  purchase  stock  in  the  Union  Iron  Works  to  the  amount 
of  $400,  as  evidenced  by  certificates  Nos.  31  and  33  for  two 
shares  each,  at  par  value  of  $100  a  share,  and  plaintiff  claims 
that  one  of  said  stock  certificates  for  two  shares  of  stock  was 
purchased  for  defendant  in  accordance  with  the  agreement; 
that  the  iron  works  failed,  and  plaintiff  was  compelled  to  pay, 
on  September  9,  1913,  the  sum  of  $28.75  per  share,  making  an 
additional  amount  of  $57.50  chargeable  to  the  shares  so  pur- 
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chased ;  that  defendant  has  neglected  to  take  up  said  stock  in 
accordance  with  his  agreement. 

The  answer  was  a  general  denial,  and  alleged  that,  on 
April  20, 1910,  defendant  was  a  director  of  the  Ottumwa  Com- 
mercial Association,  and  that,  at  the  request  of  one  Eeyhoe, 
who  was  the  manager  of  the  iron  works,  he  (defendant) 
undertook  to  sell  some  of  the  unissued  capital  stock  of  the 
iron  works;  that  defendant  was  not  then  a  stockholder  in  the 
iron  works,  but  that  he  undertook  the  sale  of  its  stock  solely 
for  the  purpose  of  benefiting  the  iron  works,  and,  incidentally, 
the  city  of  Ottumwa,  by  securing  additional  funds  for  the  iron 
works  which  would  permit  it  to  increase  its  business  and  give 
employment  to  more  people;  that  he  was  informed  that 
plaintiff  was  already  the  owner  of  two  shares  in  said  iron 
works,  and  that  he  approached  plaintiff  to  try  to  induce  him  to 
buy  some  additional  stock;  that,  on  the  date  last  mentioned, 
defendant  solicited  plaintiff  to  buy  some  additional  stock, 
and  it  was  agreed  between  them  that,  if  plaintiff  would  pur- 
chase and  pay  for  four  shares  of  the  stock  of  the  iron  works, 
defendant  was  willing  at  that  time  to  pay  to  the  plaintiff 
the  total  cost  of  such  two  shares  to  plaintiff,  with  interest 
thereon  from  the  time  said  four  shares  were  purchased  by 
plaintiff  until  two  of  the  shares  were  turned  over  to  defend- 
ant ;  that  plaintiff  did  not,  on  or  before  April  1, 1911,  turn  over 
to  defendant,  or  offer  to  turn  over  to  him,  the  two  shares  of 
stock,  and  this  has  never  been  done. 

It  is  conceded  that  plaintiff  never  did  tender  the  stock 
to  defendant.   The  letter  above  referred  to  is  as  follows : 

"Ottumwa,  Iowa,  April  20th,  1910. 
"Rev.  James  Foley,  City. 

"Dear  Sir:  I  write  you  this  letter  so  that  you  will 
understand  after  my  conversation  with  you  that  I  am  willing 
to  take  $200  worth  of  the  stock  of  the  Union  Iron  Works  off 
your  hands  not  later  than  April  1st,  1911,  and  will  pay  you 
at  that  time  the  total  cost  of  the  same  to  you,  including  the 
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interest  on  the  $200  from  the  time  it  is  taken  until  turned 
over  to  me.  It  is  understood  that  I  do  this  voluntarily  as  you 
have  agreed  to  handle  this  additional  amount  for  me  until  I 
can  take  the  same.  In  the  mean  time  the  stock  to  be  handled 
by  you  in  any  way  you  see  fit. 

"Yours  respectfully,  Prank  A.  Nimocks." 


Defendant  concedes  here  that  plaintiff's  evidence  was 
sufficient  to  establish  the  contract  as  stated  in  the  petition. 
It  is  undisputed  that  the  iron  works  went  into  bankruptcy  in 
January,  1912,  and  that  certain  creditors  claimed  that  the 
stockholders  were  personally  liable  because  of  irregularities 
in  the  organization  of  the  iron  works,  and  that  plaintiff  gave 
his  check  for  $115  to  settle  the  proportion  due  on  the  four 
shares  of  stock  in  plaintiff's  name.  The  findings  of  the  trial 
court  upon  disputed  questions  of  fact  are,  of  course,  of  the 
same  force  as  a  finding  by  a  jury;  and,  in  fact,  appellant 
says  in  argument  that  he  does  not  intend  to  base  any  argu- 
ment upon  any  disputed  questions  of  fact,  but  the  argument 
will  be  based  on  undisputed  evidence,  and  especially  upon  the 
contract  pleaded  by  plaintiff  and  the  letter  before  set  out ;  that 
it  is  only  with  reference  to  the  construction  of  the  contract 
and  the  rules  of  law  that  determine  the  case  that  the  parties 
differ. 

The  same  day  the  letter  was  written,  Mr.  Keyhoe,  man- 
ager of  the  iron  works,  called  on  plaintiff,  and  plaintiff  gave 
to  him  a  check  for  $200,  receiving  therefor  Certificate  of  Stock 
No.  31  in  the  iron  works,  showing  that  plaintiff  was  the  owner 
of  two  shares,  transferable  only  on  the  books  of  the  corporation 
by  the  holder  in  person,  or  by  attorney,  upon  surrender  of  this 
certificate  properly  indorsed.  A  blank  assignment  form  was 
printed  on  the  back.  On  April  29,  1910,  he  bought  two  other 
shares  of  stock,  represented  by  another  certificate.  No.  33,  in 
like  form  as  the  other.  Plaintiff  says,  and  it.  is  undisputed, 
that  he  bought  these  additional  two  shares  on  the  strength  of 
defendant's  having  spoken  so  well  of  the  iron  works. 
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Two  or  three  months  after  the  time  for  payment  to  plain- 
tiff from  defendant  had  elapsed,  as  plaintiff  claims,  he  called 
defendant  by  phone  and  asked  him  if  he  was  prepared  to  take 
up  the  matter.  Defendant,  being  busy,  requested  plaintiff  to 
wait  a  little  longer.  In  two  or  three  months,  plaintiff  called  at 
defendant's  office  three  or  four  times,  but  did  not  see  him, 
except  that,  on  one  occasion,  plaintiff  saw  defendant,  and 
defendant  requested  that  plaintiff  let  the  matter  go  for  a 
while.  In  the  conversation  between  them  in  regard  to  their 
contract,  defendant  never  denied  his  liability,  but  always 
requested  more  time. 

Later,  and  in  the  fall  or  winter  of  1911,  or  early  in  Jaur 
uary,  1912,  the  plaintiff  placed  the  matter  in  the  hands  of  his 
attorney  for  collection.  Letters  passed  between  plaintiff's 
attorney  and  defendant,  and  in  one  of  August  10, 1912,  defend- 
ant said: 

**As  I  said  to  you  before,  if  Father  Foley  (plaintiff) 
bought  $400  worth  of  stock  the  last  time  he  bought,  and  I 
agreed  to  take  $200, 1  would  necessarily  be  bound  by  that,  and 
I  would  not  try  to  have  Father  Foley  stand  the  loss  under  any 
consideration,  if  he  took  this  for  me,  as  I  rather  think  he  did/' 

There  is  no  evidence  that  plaintiff  ever  talked  with  defend- 
ant about  making  a  settlement  of  the  claim  of  creditors 
against  the  stockholders  of  the  iron  works.  Defendant  did 
not  own  any  stock  or  have  any  interest  in  the  iron  works  at  any 
time  prior  to  the  purchase  of  the  stock  in  question. 

It  is  contended  by  appellant  that,  if  the  contract  was  one 
by  plaintiff  to  sell  and  defendant  to  purchase  two  shares  of 
stock,  then  delivery  of  the  certificate  by  plaintiff  and  pay- 
ment of  the  consideration  by  defendant  were  concurrent  acts, 
and  neither  could  be  said  to  be  in  default  until  the  other  had 
performed  or  offered  to  perform  his  part;  that,  as  plaintiff 
never  offered  to  perform,  he  cannot  maintain  this  action, 
which  must  be  based  on  the  default  of  the  defendant,  and 
further  that,  time  for  performance  being  fixed  not  later  than 
April  1,  1911,  it  was  of  the  essence  of  the  contract ;  and  they 
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say  that,  delivery  being  at  the  option  of  plaintiff,  he  was 
bound  to  give  notice;  that  plaintiff  was  bound  to  make  his 
election  by  April  1,  1911,  and  to  notify  the  defendant  thereof 
by  that  date  if  he  desired  to  turn  the  stock  over  to  the  defend- 
ant, and  that  plaintiff  never  made  his  election  and  never 
offered  to  turn  over  the  stock  to  the  defendant ;  and  they  say 
further  that,  if  the  contract  be  considered  an  option  in  favor 
of  plaintiff,  then  it  was  never  exercised.  Authorities  are 
cited  to  support  these  different  propositions. 

The  law  as  thus  claimed  is  not  disputed  by  plaintiff  if 
the  contract  is  to  be  construed  in  accordance  with  defendant's 
contention.  The  plaintiff  contends,  however,  that  such  is  not 
a  proper  construction  of  the  agreement,  but  that  the  con- 
tract created  the  relation  between  the  parties  of  principal  and 
agent  as  to  the  handling  of  the  stock,  and  that  the  contract 
was  not  one  by  which  plaintiff  was  to  sell  and  defendant  pur- 
chase from  him  two  shares  of  stock ;  that  it  was  a  contract  of 
agency,  by  which  plaintiff  held  two  shares  of  stock  belonging 
to  the  defendant,  coupled  with  an  interest  on  account  of  the 
purchase  price  advanced  by  plaintiff  for  defendant.  It  is 
argued  by  appellant  in  support  of  his  contention  that  the 
agreement  was  either  an  option  on  the  part  of  the  plaintiff  to 
sell  the  stock  to  defendant,  or  a  contract  on  the  part  of  plain- 
tiff to  sell  and  on  the  part  of  defendant  to  buy  the  two  shares 
of  stock,  and  they  say  that  defendant  agreed  to  take  the  stock 
from  plaintiff  not  later  than  April  1,  1911,  and  that  this  last 
clause  means  one  of  two  things — ^that  defendant  was  not  bound 
to  take  the  stock  after  April  1,  1911,  or  else  that  plaintiff 
could  not  insist  that  he  (defendant)  take  the  stock  before 
April  1,  1911;  and  that,  if  the  former  be  the  construction 
adopted,  then  defendant  is  not  liable  because  plaintiff  did  not 
make  a  tender  of  the  stock,  and  if  the  latter  construction  be 
the  one  adopted,  then  plaintiff  is  not  entitled  to  maintain  the 
action,  because  he  never  made  a  tender  of  delivery  of  the 
stock  to  defendant.  Defendant  contends,  also,  that,  if  he  was 
not  compelled  to  take  the  stock  before  April  1, 1911, — ^in  other 
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words,  if  defendant  was  given  credit  until  April  1,  1911, — 
then  plaintiff  could  only  claim  under  such  a  construction  that 
plaintiff  had  a  reasonable  time  after  April  1,  1911,  to  make 
a  tender  of  delivery  of  the  stock,  and  that,  because  there  is  no 
dispute  in  the  evidence,  what  is  a  reasonable  time  becomes  a 
question  of  law.  On  the  other  question,  as  to  whether  the  con- 
tract should  be  construed  as  an  option  on  the  part  of  plaintiff 
to  sell  the  stock  to  defendant  not  later  than  April  1, 1911,  that 
plaintiff  cannot  maintain  this  suit  because  he  did  not  exercise 
his  option  until  after  the  time  limited ;  and  as  to  this  matter, 
he  says  further  that,  if  the  contract  was  such  as  gave  to  plain- 
tiff the  right  to  sell  the  stock  to  defendant  not  later  than  April 
.  Ist,  the  date  limited  was  of  the  essence,  and  plaintiff  could 
not  exercise  his  option  after  that  date.  The  appellant  says 
that  he  does  not  rely  so  much  upon  the  question  as  to  whether 
the  contract  is  an  option  as  that  it  was  one  of  sale  and  pur- 
chase of  the  stock. 

But  we  are  inclined  to  think  that  defendant's  contention 
is  not  sound,  and  that  the  proper  construction  of  the  contract 
is  as  claimed  by  plaintiff.    As  to  whether  it  was  a  sale  of  stock 

or  not,  we  may  observe  that,  at  the  time  the 

^*  ferof  tiue"*"      Contract  was  made,  plaintiff  owned  no  stock 

anothSrf '^^"^       in  the  Corporation  and  had  none  to  sell,  and 

he  was  in  no  manner  interested  in  it.  Defend- 
ant, who  appeared  to  be  interested  in  the  sale  of  such  stock, 
invited  a  conference  with  plaintiff  on  the  subject,  and  he 
expressed  a  desire  to  acquire  a  couple  of  shares  and  asked 
plaintiff  to  assist  him,  saying  that  he  had  no  money  then,  but 
that  he  would  have  money  in  the  course  of  time,  and  if  plain- 
tiff would  advance  $200  for  him  he  would  repay  it,  with  inter- 
est ;  and  the  letter  before  referred  to  was  thereafter  prepared. 
Plaintiff  advanced  the  money  and  paid  for  the  stock,  as 
requested  by  defendant.  The  two  shares  of  stock  in  contro- 
versy were  held  by  plaintiff  as  the  property  of  defendant,  and 
plaintiff  was  ready  at  any  time  to  transfer  the  certificate  upon 
payment  of  the  money  advanced.     The  authorities  seem  to 
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hold  that  a  contract  by  which  one  of  the  parties  agrees  to 
purchase  goods  for  the  other  at  a  certain  price,  and  the  other 
agrees  to  receive  them  and  pay  the  price  on  delivery,  is  a  con- 
tract of  agency  for  the  purchase  of  goods,  not  a  contract  for 
the  sale  of  the  goods.  I  Clark  and  Skyles  on  Agency,  Sec.  9 ; 
Hatch  V.  McBriefiy  83  Mich.  159.  And  further  that,  where 
he  party  making  the  purchase  is  acting  for  the  other  and  not 
for  himself,  the  contract  is  one  of  agency.  An  agreement  by 
which  one  of  the  parties  thereto  is  to  purchase  land  for 
another,  although  in  his  own  name,  and  the  other  is  to  pay 
the  purchase  price,  is  a  contract  of  agency.  1  Clark  and 
Skyles  on  Agency,  Sec.  10 ;  Baker  v,  Wainimight,  36  Md.  336. 

In  the  letter  before  set  out,  defendant  promised  to  take 
the  stock  off  plaintiff's  hands  not  later  than  April  1, 1911,  and 
then  pay  the  purchase  money,  with  interest,  and  plaintiff 
was  to  handle  this  stock  for  him  until  he  could  take  it.  We 
think  it  quite  clear  from  the  evidence  that  the  stock  was  to  be 
treated  and  considered  as  the  property  of  defendant,  although 
taken  and  held  in  the  name  of  plaintiff.  The  letter  also 
provides: 

'^Tou  have  agreed  to  handle  this  additional  amount  for 
me  until  I  can  take  the  same.'' 

If  plaintiff  was  the  owner  of  the  stock,  there  was  no  neces- 
sity for  defendant's  giving  him  any  directions  as  to*  handling 
it.  Under  the  letter,  plaintiff  was  given  authority  under  the 
contract  to  handle  the  stock  in  any  way  he  should  see  fit,  not 
for  himself,  but  for  the  defendant. 

It  should  have  been  stated,  perhaps,  that,  on  the  several 
occasions  when  plaintiff  or  his  attorney  endeavored  to  obtain 
the  fulfillment  of  the  contract,  defendant  made  no  claim  of 
failure  of  plaintiff  to  perform  the  contract  on  his  part.  It  may 
be  that  defendant's  action  and  conduct  and  requests  for  more 
time  should  be  considered  as  admissions  of  liability. 

Appellee  further  contends  that,  even  if  it  should  be  held 
that  the  contract  was  not  one  of  agency,  then  the  transaction 
should  be  considered  as  creating  the  relation  of  debtor  and 
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creditor,  and  that  the  stock  was  held  by  the  creditor  as  seearity 
for  the  payment  of  the  debt.  Of  course,  as  between  the  parties, 
it  is  immaterial  that  the  certificate  was  issued  by  the  corpora- 
tion in  the  name  of  plaintiff.  If  it  was  their  agreement  and 
understanding  that  the  stock  should  be  purchased  for  the 
defendant  and  handled  for  him  by  the  plaintiff,  then  it  was, 
in  fact,  the  property  of  defendant.  We  think  the  error  into 
which  defendant  has  fallen  is  in  the  assumption  that  plaintiff 
was  the  owner  of  this  stock,  and  that  the  agreement  was  one 
providing  for  a  sale  by  him  to  defendant.  The  cases  cited 
by  appellant  are,  as  before  stated,  not  in  point,  because  the 
evidence  and  a  proper  construction  of  the  contract  and  letter 
do  not  bear  out  his  contention. 

2.  As  to  the  item  of  $57.50,  the  liability  incurred  as 
stockholder,  the  settlement  for  this  item  was  made  after  plain- 
tiff and  his  attorney  had  failed  in  their  efforts  to  obtain  a 

performance  of  the  contract  on  defendant's 
'  AOBNT.-riffhtB     part.    Plaintiff  was,  it  is  true,  the  nominal 

of  asent :  reim-  __  t         a     ■»  i  •  ■»    % 

buraement  for     owner  of  the  stock.    As  between  him  and  the 

loasea^etc 

creditors  of  the  corporation,  there  was  no 
question  as  to  his  liability,  and  this  liability  was  incurred  by 
reason  of  handling  the  stock  for  defendant.  The  letter  author- 
ized plaintiff  to  handle  the  stock  in  any  way  he  saw  fit  until 
such  time  as  defendant  could  take  it  off  plaintiff's  hands. 
Under  this  contract,  it  seems  to  us  that  defendant  should  pay 
the  stock  liability,  as  well  as  the  purchase  price.  If  the  enter- 
prise had  been  successful  and  there  had  been  dividends,  they 
would  have  gone  to  the  defendant.  Taking  the  entire  record 
together,  we  think  the  purpose  which  the  parties  had  in  view 
when  the  contract  was  made  was  to  accommodate  the  defend- 
ant and  secure  the  plaintiff  against  loss.  The  stock  liability 
which  plaintiff  was  obliged  to  settle  was,  in  fact,  the  defend- 
ant's obligation.  We  have  already  indicated  that  the  relation 
was  that  of  principal  and  agent.  A  principal  is  under  obli- 
gation to  reimburse  his  agent  for  all  advancements  and  dis- 
bursements made  by  him  in  good  faith  for  the  benefit  of  the 
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principal  and  in  the  proper  execution  of  the  agency,  whether 
there  is  an  express  promise  by  the  principal  to  this  effect  or 
not.    1  Clark  &  Skyles  on  Agency,  Sec.  370. 

A  principal  is  also  under  obligation  to  indemnify  his 
agent  against  his  losses  or  damages  suffered  by  reason  of  any 
act  performed  by  him  in  the  due  execution  of  the  agency;  for 
an  agent  has  a  right  to  assume,  in  the  absence  of  notice  to  the 
contrary,  that  his  principal  will  not  require  him  to  do  acts 
which  will  render  him  liable  to  third  persons,  and,  if  the  prin- 
cipal does  require  him  to  perform  such  acts,  the  principal, 
and  not  the  innocent  agent,  should  suffer  the  consequences; 
and  in  such  cases,  if  there  is  not  an  express  promise  to  indem- 
nify it  will  usually  be  implied.  1  Clark  and  Skyles  on  Agency, 
Sec.  371. 

But,  aside  from  the  doctrine  of  agency,  we  think  defend- 
ant should  pay  this  stock  liability  upon  the  ground  that  it  was 
a  damage  imposed  upon  plaintiff  by  reason  of  this  breach  of 

contract.  Defendant  induced  plaintiff  to  take 
4.  DAMAOBs:  and  hold  the  two  shares  of  stock  for  him  upon 

meaBure  of  '^ 

brcAefiof'con-     ^^  promise  to  take  the  same  off  plaintiff's 
SSurSSiu!       hands  not  later  than   April   1,   1911.     He 

breached  his  contract  in  this  respect  and  left 
the  stock  on  plaintiff 's  hands,  with  the  result  of  an  expense  of 
$57.50.  If  he  had  performed  his  agreement,  the  two  shares 
would  have  been  transferred  to  him,  and  plaintiff  would  not 
have  been  the  nominal  holder  thereof  when  the  corporation 
failed,  and,  therefore,  would  not  have  suffered  the  damage 
arising  from  a  stockholder's  liability. 

It  is  our  conclusion,  therefore,  that  the  trial  court  rightly 
decided  the  matter,  and  the  judgment  is,  therefore — Affirmed. 
Evans,  C.  J.,  Debmjsb  and  Weaver,  JJ.,  concur. 
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Fort  Dodge  Lumber  Compaky,  Appellee,  v.  L.  H.  Rooosoh 

et  al.,  Appellants. 

ATTOBNEY  AND  OLIENT:     Authority  of  Attorney— StipnlatioiUL 

1  A  stipulation  for  the  settlement  of  an  action,  signed  by  the  at- 
torneys for  the  defendant  in  the  presence  of  some  of  the  defendants, 
will  be  presumed  to  have  been  signed  by  defendant's  authority. 

ABBITEATION  AND  AWARD :    Agreemdnt  to  Sabmlt — OomrtmetloiL 

2  In  a  controversy  as  to  the  amount  due  for  materials  furnished  in 
the  construction  of  a  house,  an  agreement  that  two  named  parties 
shall  examine  the  house  and  determine  the  quantity  of  materials 
used  and  make  report,  and  providing  that  the  price  of  said  ma- 
terials shall  be  estimated  at  the  market  price  at  time  of  construc- 
tion, embraces  the  power  on  the  part  of  said  arbitrators  to  fix  the 
price  of  said  materials. 

APPEAL  AND  EBBOB:     Beeervlng  Question  in  Lower  Oourt— Ez- 

3  oeptions  to  Bnle— Jnriiidictlonal  liattexs.  Want  of  jurisdiction 
in  the  lower  court  may  be  presented  for  the  first  time  in  the  ap- 
pellate court. 

PRINCIPLE  APPLIED:  Plaintiff  brought  action  to  foreclose 
a  mechanic 's  lien.  Before  trial,  a  written  stipulation,  not  amount- 
ing to  a  statutory  submission  to  arbitration,  was  entered  into,  pro- 
viding: "This  case  is  settled  and  shall  be  disposed  of  in  the  fol- 
lowing manner.''  Two  arbitrators  were  agreed  on  who  were  to 
examine  the  property  and  report  the  amount  and  price  of  the  ma- 
terials. Defendants  agreed  to  pay  the  amount  of  such  report,  less 
credits.  No  provision  whatever  was  made  for  filing  said  report  in 
court  nor  for  the  entry  of  judgment  on  the  said  report.  The  arbi- 
trators made  their  report.  The  report  was  filed  in  the  clerk's  of- 
fice. The  court  proceeded  to  enter  judgment  on  the  stipulation  and 
report.  Held,  the  court  was  wholly  without  jurisdiction  to  enter 
such  judgment  and  such  want  of  jurisdiction  might  be  raised  for 
the  first  time  on  appeal. 

ABBITBATION  AND  AWABD:    Submission — Cknnmon  Law  Sabmis- 

4  8ion— Entry  of  Judgment— Effect.  A  judgment  entered  upon  an 
award  in  a  non-statutory  arbitration  submission,  without  action 
thereon,  is  a  nullity. 

PRINCIPLE  APPLIED:     See  No.  3. 
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Appeal  from  Webster  District  Court. — B.  M.  Wbight,  Judge. 

Fbidat,  April  7,  1916. 

This  is  an  appeal  from  the  ruling  of  the  trial  court  deny- 
ing the  motion  to  set  aside  a  stipulation  and  judgment.  The 
appeal  is  from  such  motion.  Upon  the  hearing  of  the  motion, 
it  was  overruled,  and  the  defendants  appeal. — Reversed. 

PUes  dt  Maker,  for  appellants. 
Bumquist  dk  Joyce,  for  appellee. 

Pbbston,  J. — 1.  The  case  was  started  in  equity  for  judg- 
ment against  defendants  and  to  foreclose  a  mechanic's  lien, 
but,  the  appeal  being  from  the  order  of  the  court  denying  the 
motion,  the  case  is  not  triable  de  novo  here.  There  was  no 
decree  of  foreclosure  entered,  but  simply  a  judgment  against 
defendants.  The  motion  in  the  lower  court  raised  but  three 
questions,  and  the  grounds  thereof,  briefly  stated,  are  as 
follows : 

1.  That  the  stipulation  of  settlement  was  not  authorized 
by  the  defendants. 

2.  That  the  persons  appointed  by  said  stipulation  did 
not  follow  its  directions. 

3.  That  plaintiff  had  no  lien  upon  the  premises. 

The  third  proposition  is  not  argued,  and  there  is  but 
little  controversy  as  to  the  first.  The  real  point  in  the  case 
is  as  to  the  second,  although  some  other  questions  are  argued 
as  though  they  had  been  properly  raised  in  the  lower  court, 
or  are  such  that  they  may  be  raised  here  for  the  first  time. 

The  defendant,  Mrs.  Bogosch,  is  the  owner  of  the  real 
estate  described  in  the  petition.  In  1912,  defendants  entered 
into  an  oral  contract  with  a  firm  of  carpenters,  Anderson  & 
Woodbury,  by  which  the  carpenters  agreed  to  furnish  mate- 
rials and  construct  for  defendants,  according  to  specifications, 
a  dwelling  house  on  the  lots  described,  for  the  contract  price 
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of  $1,283 ;  and  the  residence  was  constmcted.  A  part  of  the 
material  for  the  building  was  furnished  by  plaintiff  and  was 
purchased  by  the  carpenters.  The  defendants  paid  plaintiff 
$800  at  one  time,  on  behalf  of  the  contractors.  On  February 
4,  1913,  plaintiff,  as  a  sub-contractor,  filed  a  statement  with 
the  clerk  for  a  mechanic 's  lien.  March  7,  1913,  plaintiff  filed 
its  petition  to  foreclose  the  lien.  An  answer  was  filed  by 
defendants,  and,  on  September  11,  1914,  when  the  cause  was 
about  to  be  reached  for  trial,  the  attorneys  for  plaintiff  and 
defendants,  and  in  the  presence  of  one  of  the  defendants^ 
executed  the  following  stipulation : 

' '  This  case  is  settled,  and  will  be  disposed  of  in  the  follow- 
ing manner,  to  wit: 

^'The  parties  hereto  agree  that  G.  Proeschold  and  Gus 
Bienz  are  agreed  upon  to  examine  the  Bogosch  house  refer- 
red to  in  plaintiff's  i>etition,  and  for  the  construction  of 
which  the  lumber  was  furnished  by  the  Fort  Dodge  Lumber 
Company,  and  make  a  report  showing  the  amount  of  lumber 
and  plaster  of  all  kinds  used  in  the  construction  of  said  house 
as  nearly  as  the  same  can  at  this  time  be  determined,  includ- 
ing all  necessary  and  reasonable  waste.  When  said  report 
is  made,  the  price  of  said  lumber  and  plaster  furnished  by 
plaintiff  shall  be  estimated  at  the  market  price  thereof  at  the 
time  the  house  was  under  construction.  The  defendants  shall 
pay  to  the  plaintiff  any  balance  remaining  unpaid,  after  allow- 
ing credit  to  defendants  for  all  payments  heretofore  made  on 
said  lumber  to  plaintiff.  If  the  report  shows  that  there  is  a 
balance  owing  to  plaintiff,  defendants  shall  pay  the  costs  of 
this  proceeding,  and  if  the  report  shows  that  no  balance  is 
owing  to  plaintiff,  then  plaintiff  shall  pay  the  costs  hereof. 
In  the  event  that  it  is  determined  that  there  is  an  amount  due 
plaintiff,  said  sum  so  due'  shall  draw  interest  at  the  rate  of 
six  per  cent,  per  annum  from  the  first  day  of  May,  1913." 
(Signed  by  the  attorneys  for  the  respective  parties.) 

The  attorneys  acting  for  defendants  at  that  time  were 
Mitchell  ft  Fitzpatrick.    It  seems  that  the  two  persons  named 
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as  so-called  arbiters  were  named  by  Mr.  Bogosch,  the  defend- 
ant, who  was  present.  The  cause  then  awaited  the  report  of 
the  persons  so  appointed,  who  went  to  the  premises  to  inspect 
the  house.  The  defendants  joined  with  them,  showed  them 
through  the  house,  and  showed  them  the  plans  and  specifi- 
cations. They  told  them  what  materials  in  the  specifications 
were  not  furnished  by  plaintiff,  and  such  items  were  left  out 
of  the  report.  A  report  showing  the  amount  due  as  figured 
was  filed  with  the  clerk,  September  17,  1914,  and,  not  being 
in  proper  form,  a  supplemental  report,  signed  by  the  persons 
named  in  the  stipulation,  was  filed  on  September  19th.  Defend- 
ants testified  that,  on  that  day,  as  soon  as  they  heard  what  had 
been  done,  they  informed  Mr.  Mitchell,  their  attorney,  that 
they  would  not  carry  out  the  stipulation,  and  he  told  them, 
in  substance,  that  he  would  not  act  for  them  further,  and  to 
get  another  attorney.  The  reports  give  a  list  of  lumber  and 
materials,  and  recite : 

''We  have  inspected  and  examined  the  home  owned  by 
defendants,  for  which  lumber  and  plaster  were  furnished  by 
the  Fort  Dodge  Lumber  Company  in  the  years  1912  and  1913, 
and  have  made  a  list  of  all  lumber  and  plaster  which  we  found 
in  said  building,  which  said  list  is  hereto  attached  and  made 
a  part  hereof,  having  been  heretofore  filed  in  the  office  of  the 
derk  of  the  district  court.  We  further  certify  that  we  have 
gone  over  said  list  and  have  accurately  estimated  the  price 
of  said  lumber  and  plaster  in  said  building  furnished  by  plain- 
tiff at  the  market  price  thereof  in  the  fall  and  winter  of  1912 
and  1913  in  Fort  Dodge,  Iowa,  and  find  that  the  reasonable 
price  of  said  lumber  and  plaster  in  said  house  furnished 
by  plaintiff  is,  and  was  at  said  time,  in  the  sum  of  $1,450.'' 

Plaintiff's  attorneys  saw  the  defendants,  but  did  not  take 
judgment  against  them  until  October  7,  1914,  which  was  18 
days  after  the  stipulation  was  filed,  and  about  that  length  of 
time  after  Mr.  Mitchell  had  told  them  to  procure  another 
attorney. 

The  substance  of  the  judgment  and  decree  entered  finds 
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and  determines  that  the  court  has  full  jurisdiction  over  the 
parties  and  the  subject  matter  of  the  action,  and  further: 

''The  court,  proceeding  to  a  hearing  on  said  case,  finds 
and  determines  that  this  cause  was  settled  by  stipulation 
entered  into  by  and  between  all  parties  hereto." 

And  a  copy  of  the  stipulation  is  set  out  in  the  judgment 
and  decree.  The  judgment  and  decree  further  recites  the 
further  proceedings  and  the  report,  and  that  $800  had  been 
paid  upon  the  account,  and  further,  that  there  was  the  sum  of 
$650,  with  interest,  still  due,  and  judgment  was  entered 
therefor. 

On  October  24,  1914,  defendants  filed  their  motion  to  set 
afiide  the  stipulation  and  judgment  rendered  by  the  court  upon 
the  report,  for  the  reasons  heretofore  briefly  stated.  The 
motion  was  supported  by  affidavits,  and  there  was  a  resistance 
thereto  by  plaintiff,  and  witnesses  were  called  and  testified  in 
open  court  upon  the  issues  raised  by  the  motion. 

The  assignments  of  error  are : 

First.  That  the  so-called  arbitrators  failed  to  proceed 
under  the  terms  of  the  stipulation. 

Second.  That  the  judgment  was  entered  against  defend- 
ants at  a  time  when  they  had  no  attorney. 

Third.  That  the  stipulation  itself  contains  no  provision 
for  judgment  upon  the  report,  and  did  not  provide  for  the 
filing  of  said  report  in  any  court,  and  that,  by  the  terms  of  the 
stipulation  itself,  the  case  had  been  settled,  and  that  the 
original  case  no  longer  existed;  and  further,  that  the  court 
had  no  jurisdiction  to  enter  judgment  without  provision's 
having  been  specifically  made  for  such  an  entry  in  the  stipula- 
tion, especially  since  there  was  no  statutory  submission  to 
arbitration. 

As  before  stated,  another  ground  of  the  motion  was  that 
plaintiff  had  no  lien,  but  this  point  is  not  argued.  No  lien 
was  established  by  the  decree. 

On  another  ground  of  the  motion,  that  judgment  was 
entered  when  defendants  had  no  attorney,  there  is  but  little, 
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if  any,  argument.    There  is  no  merit  in  this  last  proposition. 

The  attorney  who  signed  the  stipulation  for 

*  cM«NT^7u^    defendant  did  so  in  the  presence  of  one  of  the 

torneyisupu-     defendants,  and,  under  the  circumstances  of 

l&tions. 

the  case,  we  think  there  is  no  doubt  that  there 
was  authority  to  enter  into  the  stipulation. 

As  to  the  first  assignment  of  error,  we  think  the  arbi- 
trators did  follow  the  terms  of  the  stipulation.  The  point  here 
is  that,  while  the  stipulation  provides  that  the  price  shall  be 

fixed,  it  does  not  specifically  provide  that  it 
AND  award:       shall  be  fixed  by  the  two  persons  appointed. 

a^sement  to 

0utoiit:con«      But  the  stipulation  provides  that  payment 

shall  be  made  by  one  party  to  the  other,  which- 
ever way  it  is  found  that  the  balance  is  due,  and  tiiis  could 
not  be  done  unless  the  price  was  fixed  by  someone,  and  there 
18  no  provision  for  the  court  or  anyone  else  to  fix  the  price. 
The  defendant,  Mrs.  Bogosch,  the  owner  of  the  proi>erty,  made 
an  afiSdavit  in  regard  to  this ;  but,  as  a  witness  on  the  stand,  she 
said,  in  regard  to  her  attorney 's  drawing  the  stipulation : 

''Q.  And  that  Mr.  Bienz  and  Mr.  Proeschold  were  to  go 
to  the  home,  they  would  go  out  there  and  see  what  the  stuff 
was  worth  and  what  material  there  was  in  the  house  f  A.  Tes, 
sir.  Q.  And  he  said  that  he  was  going  over  to  the  courthouse 
and  draw  up  a  kind  of  a  paper,  didn't  hef  A.  He  said  that 
he  will  draw  up  a  paper  to  that  effect.  I  was  in  his  office  when 
he  said  he  was  going  over  to  the  courthouse  and  draw  up  some 

•  _  

paper  to  have  Mr.  Bienz  and  Mr.  Proeschold  go  out  and  look 
over  the  place,  and  for  them  to  see  how  much  material  there 
was  in  the  house  and  how  much  it  was  worth ;  I  was  willing  to 
let  those  two  men  decide  that,  and  I  told  Mr.  Mitchell  that  at 
that  time." 

As  said,  the  arbitrators  visited  the  place  and  examined  it 
in  connection  with  the  plans  and  specifications.  Some  of  the 
lumber  was  concealed  under  the  plaster,  and  they  determined 
such  matters  from  the  plans  and  specifications,  and  perhaps 
with  some  explanation  by  the  defendants,  who  were  present. 
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So  that  it  is  our  conclusion  that  the  fixing  of  the  price  was 
within  the  contemplation  of  the  parties  in  drawing  the  stipula- 
tion, and  that  they  had  a  right  to  determine  that  question. 

2.  The  next  question  in  the  case  is  as  to  the  third  assign- 
ment of  error,  and  whether  the  court  had  any  jurisdiction 
to  render  judgment.     This  question  was  not  raised  in  the 

motion  to  set  aside,  but  it  is  appellants'  con- 

''  Bu<^re^rv-    tcution  that,  if  there  was  no  jurisdiction  to 

lowwr'^urt^:  °    enter  the  judgment  upon  the  report  or  award, 

rule:  jurisdic-     the  qucstion  may  be  raised  in  this  court  for 

tlonal  matters.       _       _  ««  .     .      ,  11 

the  first  tune.  This  is  the  troublesome  point 
in  the  case.  This  question  seems  not  to  be  argued  by  appellee, 
except  that  they  say  that  the  court  had  the  right  to  enter 
judgment  upon  either  the  pietition  or  the  stipulation.  They 
cite  authorities  to  the  point  that  appellants  cannot  raise  any 
points  upon  appeal  which  were  not  within  the  issues  in  the 
trial  in  the  court  below,  and  this  applies,  as  we  understand  it, 
to  some  other  points  which  have  been  argued  by  appellants 
and  which  were  not  raised  in  the  court  below.  Their  conten- 
tion is  that  the  effect  of  the  stipulation  was  to  work  a  dismissal 
of  the  pending  action,  and  their  claim  is  that  the  remedy  is 
by  an  independent  action  upon  the  report  or  award.  To  the 
point  that  the  stipulation  works  a  dismissal,  they  cite  Oood- 
win  V.  Merchants'  &  Bcmkers'  Mvi.  Ins.  Co.,  118  Iowa  601. 

Appellants  contend  that  the  stipulation  effected,  at  most,  a 
common  law  rather  than  a  statutory  submission  to  arbitration, 
citing  FinJc  v.  Fink,  8  Iowa  313,  Love  v.  Bvrns,  35  Iowa  150, 
Fousi  V.  Hastings,  66  Iowa  522,  Wilkinson  v.  Prichard,  145 
Iowa  65.  They  say  also  that,  there  being  no  statutory  sub- 
mission, the  lower  court  was  without  authority  or  jurisdic- 
tion to  adopt  the  award  and  enter  judgment  thereon.  Btir- 
roughs  v.  David,  7  Iowa  154,  159 ;  Skrable  v,  Pryne,  93  Iowa 
691 ;  Thornton  v.  McCormick,  75  Iowa  285,  and  cases  before 

cited. 

No  authorities  are  cited  by  appellee  on  the  point  as  to 

Vol.  176  Ia.— 31 
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whether  the  question  of  jurisdiction  may,  under  the  circum- 
stances, be  now  raised,  and  no  authorities  are  cited  by  appel- 
lant other  than  those  already  referred  to.  But  the  authorities 
seem  to  be  all  one  way — that  the  Supreme  Court  will  recognize 
a  want  of  jurisdiction,  even  if  no  objection  of  that  kind  be 
made,  and  the  court  may  raise  the  question  itself.  Without  a 
discussion  of  the  cases,  the  following,  among  others,  may  be 
cited :  State  v.  Van  Beek,  87  Iowa  569 ;  Cerro  Oordo  Cotunty 
V.  Wright  County,  59  Iowa  485;  Walters  v.  Steamboai,  24 
Iowa  192 ;  Oroves  v,  Richmond,  53  Iowa  570 ;  St.  Joseph  Mfg, 
Co.  V.  Harrington,  53  Iowa  380 ;  District  Township  v.  District 
Township,  45  Iowa  104. 

The  jurisdiction  of  the  district  court  itself  may,  of  course, 
be  questioned  in  the  Supreme  Court.  It  is  quite  clear  that  the 
stipulation  is  not  a  submission  to  a  statutory  arbitration.    It 

provides  that  the  case  is  settled.    It  is  true 

*'  ^cDAWik^f      that  this  does  not  mean  under  other  provisions 

common  Law       that  it  has  been  settled  in  the  sense  that  the 

entry  ofjuds-     indebtedness  has  been  paid,  but  that  it  is 

ment:  effect. 

settled  so  far  as  the  action  is  concerned. 

Furthermore,  the  stipulation  nowhere  provides  that  a 
judgment  may  be  entered  upon  the  finding  of  the  arbitrators, 
and  we  think  the  court  had  no  authority  to  render  a  judgment 
thereon.  There  is  no  pretense  that  the  court  acted  on  any- 
thing else  than  the  award  of  the  arbitrators,  except  to  deduct 
the  $800  payment  which  the  pleadings  admitted  had  been 
made. 

It  is  argued  by  appellee  that  this  motion  to  set  aside  was 
only  to  set  aside  the  stipulation,  but  we  think  the  motion  is 
broader  than  that.  We  have  given  the  language  used.  It  is 
true,  however,  that  the  grounds  set  out  in  the  motion  have 
reference  more  particularly  to  the  stipulation,  but  the  motion 
itself  asked  that  the  stipulation  and  the  judgment  be  set  aside. 

For  the  reasons  given,  we  are  of  opinion  that  none  of  the 
grounds  urged  in  the  motion  for  setting  aside  the  stipulation 
are  well  taken,  but  that  the  district  court  had  no  jurisdiction 
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or  authority  to  enter  judgment,  and  that,  though  the  ques- 
tion was  not  squarely  raised  by  appellant  in  the  district  court, 
the  point  may  be  presented  here. 

The  judgment  is,  therefore,  Beversedf  with  directions  to 
the  district  court  to  set  aside  the  judgment. 

EvANS^  G.  J.,  Deemeb  and  Weaver^  JJ.,  concur. 


Ada  Jane  Grafton,  Administratrix,  Appellee,  v.  Frederick 

A.  Delano  et  al.,  Appellants. 

BAnJtOADS:  Aceldeiit  at  Oxo88l]ig--Ko  Eyewitae80e9--Ckmti^ 
1  Negligence.  The  presumption  indulged  in  the  absence  of  eye- 
witnesses is  substantive  evidence  upon  which  the  jury  may  find 
want  of  contributory  negligence;  at  least,  the  existence  of  such 
presumption  is  quite  influential  in  depriving  the  court  of  the  right 
to  pass  upon  such  question. 

PRINCIPLE  APPLIED:  A  railway,  as  it  entered  the  town  from 
the  east,  curved  to  the  north.  Stock  pens  just  to  the  east,  and  a 
slaughterhouse  just  to  the  west,  of  the  railway,  were  situated 
1,500  feet  north  of  the  depot.  A  lane  led  north  from  the  slaughter- 
house 300  feet,  to  a  much  used  and  recognized  semi-public  crossing. 
South  of  this  crossing  and  north  of  the  depot  was  a  public  cross- 
ing. Deceased,  who  was  empl(^ed  in  connection  with  the  slaugh- 
terhouse, and  familiar  with  the  surroundings,  was  returning  from 
the  slaughterhouse,  with  a  boy  13  years  old,  and  both  were  killed 
on  the  lane  crossing,  by  a  train  which  did  not  stop  at  the  depot 
and  which  was  running  45  miles  an  hour,  and  was  1%  hours  late. 
The  day  was  cold — about  zero;  snow  covered  the  ground,  and  the 
wind  was  from  the  northeast.  Owing  to  the  curve  in  the  track, 
and  to  intervening  objects,  the  approach  of  a  train  from  the  east 
was  obscured  from  one  in  the  vicinity  of  the  crossing.  It  was  in 
dispute  whether  a  train,  after  passing  the  depot,  would  be  in  clear 
view  from  the  crossing.  The  presence  of  deceased  was  not  seen  by 
the  fireman  nor  by  the  engineer  until  instantly  before  the  collision. 
No  living  witness  saw  deceased  as  he  approached  and  went  upon 
the  crossing.  The  negligence  alleged  was  ( 1 )  failure  to  give  warn- 
ing signals,  (2)  excessive  speed  and  (3)  failure  to  maintain  proper 
lookout,  as  to  all  of  which  there  was  evidence  tending  to  so  show. 
Held,  the  presumption  that  deceased  was  in  the  exercise  of  due  care 
justified  a  finding  accordingly. 
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BAILBOAOS:    Accident  at  Crossing— Non-Stonring  of  Train— Oare 

2  BeqnixeiL  The  conceded  right  to  operate  trains  through  a  city 
or  town  without  stopping  must  be  exercised  with  due  regard  to 
those  rightfully  on  or  about  crossings,  even  though  the  crossings 
are  not  strictly  public  Evidence  reviewed,  and  hMd  to  justify  a 
finding  of  negligence. 

PRINCIPLE  APPLIED:     See  Ka  1. 

APPEAL  AND  EBBOB:    Beview— Verdict— Soffleieney  of  Snpport 

3  In  determining  whether  a  verdict  has  sulBcient  support  in  the  evi- 
dence, the  appellate  court  is  bound  to  give  the  testimony  bearing 
on  any  particular  issue  the  most  favorable  construction  of  whiA 
it  is  fairly  susceptible  in  support  of  the  verdict. 

TBIAL:      Instractions— Beqnisites    and    SnlBctency— Qnasl    PnUie 

4  Crossing.  An  instruction  that  a  certain  quasi  public  railway 
crossing  was  "in  the  nature  of  a  private  crossing''  was  sufficiently 
accurate  and  wholly  non-misleading. 

APPEAL  AND  EBBOB:     Evidence— Exdnsion— Immaterial  ICatter. 
6    Error  cannot  be  predicated  on  the  exclusion  of  evidence  which  either 
(a)  calls  for  matters  of  general  and  universal  knowledge  or  (b)  is 
wholly  immaterial. 

APPEAL  AND  EBBOB:     Scope  of  Bevlew— Questions  Paillng  to 

6  Disclose  Proposed  Evidence.  When  the  form  of  a  question  does  not 
>    disclose  (a)  what  the  answer  would  have  been  or  (b)  whether  its 

exclusion  was  prejudicial,  counsel  must  disclose  to  the  court  what 
fact  he  desires  or  expects  to  prove  by  the  witness,  in  order  to  render 
the  objection  to  its  exclusion  reviewable. 

PRINCIPLE  APPLIED:  Deceased  was  killed,  beyond  the  sta- 
tion, by  a  fast  train  which  passed  without  stop,  through  a  town, 
one  of  the  complaints  being  failure  to  keep  proper  lookout  for  per- 
sons on  or  near  crossings.  The  fireman  testified  that,  after  passing 
the  station,  he  first  looked  up  the  track  and  saw  no  one  on  the 
right  of  way,  and  then  turned  his  attention  to  coaling  the  engine. 
The  question  excluded  and  held  non-reviewable  was,  "What  is  your 
ordinary  duty  after  you  pass  a  public  highway  or  other  opening?" 

Deeher,  J.,  dissents  as  to  the  application  of  the  rule. 

APPEAL  AND  EBBOB:    Bight  of  Beview— Fallnre  of  Ooort  to  Bole 

7  on  Motion.  No  ruling  by  the  court,  no  reviewable  matter.  8o 
held  on  a  motion  to  strike  the  answer  of  a  witness. 

EVIDENCE:   Docomentary  Evidence— Expectancy  of  Life— Standard 

8  Life  Tables.  Standard  life  tables  are  competent  to  show  the  ex- 
pectancy of  life. 
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TBIAL:  Verdict— Exce88ly«ne88— $0,024.  Verdict  of  $9,024  for  death 
9  sustained.  Deceased  was  53  years  of  age,  his  expectancy  was  some 
16  years,  was  earning  $1,000  a  year,  was  industrious  and  saving, 
had  accumulated  a  home  and  six  town  lots,  several  cows,  a  team 
and  some  pigs  and  poultry,  all  of  whieh  animals  were  a  source  of 
profit  to  him. 

APPEAL  AND  EBBOB:     Bigbt  of  Beview— Becoid  Not  Showing 

10    Proceeding— Objectionable   Argument.     Matters   against   which 

objections  are  leveled  must  be  made  a  part  of  the  record.    Improper 

argument  cannot  be  made  of  record  by  counsel's  inserting  in  his 

objection  what  he  claims  opposing  counsel  said. 

Appeal  from  Page  District  Court. — E.  B.  Woodruff,  Judge. 

Friday,  November  26,  1915. 

Rehearing  Denied  Friday,  April  7,  1916. 

.  Action  at  law  to  recover  damages  on  account  of  the  death 
of  Andrew  P.  Johnson.  Verdict  and  judgment  for  plaintiff, 
and  defendants  appeal. 

J.  L.  Minnis,  N.  8.  Brown,  and  Jennings  dk  Mattox,  for 
appellants. 

Earl  R.  Ferguson  and  C  R.  Barnes,  for  appellee. 

Weaver,  J. — The  accident  in  question  occurred  near  the 
defendant's  railway  station  at  the  incorporated  town  of 
Blanchard,  in  Page  County.  While  the  general  course  of  the 
railway  is  east  and  west,  its  track  curves,  as  it  enters  the  town 
from  the  east,  and  runs  thence  substantially  due  north  for  a 
considerable  distance.  Some  1,500  feet  or  more  north  of  the 
station  is  a  stockyard  or  stock  pen,  adjacent  to  the  track  on  the 
east  side.  On  the  opposite  side  and  near  the  right  of  way  is  a 
slaughterhouse  and  stock  pen.  From  this  house  running  north 
about  300  feet,  where  it  turns  at  a  right  angle  eastward  and 
thence  across  the  tracks,  is  a  lane  or  road,  affording  communi- 
cation between  the  public  street  on  the  east  side  of  the  right 
of  way  and  the  slaughterhouse  and  stockyards.    It  is  graded 
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up  to  afford  approach  to  the  crossing  for  teams  and  vdiicles, 
and  the  crossings  of  both  main  and  side  tracks  are  planked  for 
that  evident  purpose.  Across  the  entrance  to  this  lane  on  the 
west  side  of  the  track  is  a  gate,  but  the  evidence  is  sufficient  to 
justify  the  finding  that  it  was  usually  left  open.  The  crossing 
has  been  maintained  in  this  manner  for  10  years  or  more, 
and  there  is  evidence  to  the  effect  that  it  was  in  quite  constant 
use,  especially  by  those  having  occasion  to  visit  the  stockyards 
and  slaughterhouse.  The  intestate,  Johnson,  was  employed  as 
a  butcher  and  teamster,  and  in  the  course  of  his  duties  made 
frequent  trips  through  the  lane  and  over  the  crossing  and  was 
familiar  with  the  surroundings.  On  January  12,  1912,  accom- 
panied by  Ralph  Johnston,  13  years  of  age,  a  son  of  his 
employer,  he  had  driven  to  the  slaughterhouse,  and  on  tiie 
return  trip,  both  man  and  boy  were  struck  and  killed  on  the 
crossing,  by  the  defendant's  train  moving  north.  The  train 
in  question  is  known  in  the  record  as  No.  1,  and  was  due  at 
Blanchard  at  7 :46  A.  M.  On  this  occasion,  it  was  an  hour  and 
a  half  late  and  moving  at  a  high  rate  of  speed — probably  not 
less  than  45  miles  an  hour.  The  weather  was  cold — the 
mercury  standing  at  or  near  zero.  Snow  had  fallen  to  a 
depth  of  several  inches,  and  there  was  some  wind  from  the 
northeast.  Owing  to  the  curve  east  of  the  station  and  inter- 
vening obstacles,  the  approach  of  a  train  from  that  direction 
would  be  obscured  from  a  person  in  the  vicinity  of  the  stock- 
yards crossing.  Upon  the  question  whether  a  train  after 
passing  the  station  would,  under  all  the  circumstances  shown, 
be  in  clear  view  from  this  crossing,  the  testimony  is  not  so 
explicit  or  undisputed  as  to  render  its  disposition  a  matter 
of  law.  The  appellants'  theory  is  that  there  must  have  been  a 
view  of  the  approaching  train  had  the  deceased  looked  after 
passing  the  line  of  telegraph  poles  about  25  feet  from  the 
track.  The  fireman  upon  the  engine,  whose  place  was  upon 
the  west  side  of  the  cab,  saw  nothing  of  the  deceased  or  the 
boy  until  after  the  collision.  The  engineer,  sitting  on  the  east 
side,  saw  nothing  except  at  the  very  instant  of  the  collision, 
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when  he  caught  a  glimpse  of  the  horses  only  about  four  feet 
ahead  of  the  engine,  according  to  his  estimate,  and  at  once 
sought  to  stop,  but  ran  on  about  1,500  feet  before  bringing  his 
train  to  a  standstill.  No  living  witness  appears  to  have  seen 
how  deceased  approached  or  entered  upon  the  crossing  or  what 
precaution  he  took,  if  any,  against  being  run  down  by  a  pass- 
ing train.  The  plaintiff  charges  the  defendant  with  negli- 
gence in  failing  to  sound  any  signal  of  the  approach  of  the 
train  to  the  Blanchard  station ;  in  sounding  no  signal  or  alarm 
of  its  approach  to  the  street  crossing  between  the  station  and 
the  lane  crossing  where  the  deceased  was  killed ;  and  in  oper- 
ating the  train  at.  a  rate  of  speed  which,  under  the  surround- 
ing circumstances,  was  excessive  and  dangerous,  and  without 
any  care  to  look  out  for  the  safety  of  persons  who  might  law- 
fully be  upon  the  crossing.  Defendant  denies  all  charges  of 
negligence,  and  avers  that  deceased  contributed  to  his  own 
death  by  his  own  want  of  care.  The  issues  of  fact  were  found 
against  the  defendant  by  the  jury,  and  we  have  to  consider 
whether  any  reversible  error  was  committed  by  the  trial  court 
with  reference  to  the  matters  argued  and  submitted  upon  this 
appeal. 

I.  It  is  the  contention  of  the  appellant  that  deceased 
was  chargeable  with  contributory  negligence  as  a  matter  of 
law.     The  exception  cannot  be  sustained.     The  foregoing 

statement  of  facts  finds  fair  support  in  the 

**  §dSS°atcrow-   ^^^timony  offered  in  plaintiff's  behalf,  and  we 

neai^*":  con^""    ^^^^  ^^  ^^^^  manifest  therefrom  that  the  cir- 

wbutory  negu-  cumstances  were  amply  sufficient  to  carry  to 

the  jury  the  question  whether  the  deceased 
was  in  the  exercise  of  due  care.  Indeed,  the  conceded  fact 
that  no  living  witness  saw  him  as  he  approached  the  track, 
or  is  able  to  say  what  precaution  he  took,  if  any,  or  what,  if 
anything,  he  omitted  to  do  which  he  ought  to  have  done,  of 
itself  brings  into  effect  the  presumption  that  he  did  what  the 
average  reasonable  and  prudent  person  would  ordinarily  do 
under  the  circumstances  by  which  he  was  surrounded.    See 
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Dalian  v.  Chicago,  R.  I.  &  P.  R.  Co.,  104  Iowa  26,  and  the 
numerous  cases  in  which  that  precedent  has  been  followed. 
Nor  can  we  argue  that  the  effect  of  this  presumption  is 
rebutted  as  a  matter  of  law  by  the  other  circumstances  shown 
in  the  record.  Even  if  the  deceased,  as  he  turned  to  the  cross- 
ing, saw  or  heard  the  train  as  it  approached  the  station  a 
third  xd  a  mile  away,  we  cannot  say  that,  as  an  ordinarily 
prudent  man,  he  was  bound  to  anticipate  that  it  would,  with- 
out stopping  or  moderating  its  speed,  plunge  through  the 
yards  and  over  the  crossings,  rightfully  open  to  the  use  of  the 
public,  in  a  manner  to  render  hazardous  his  attempting  to 
cross  the  track  at  that  time.  Indeed,  so  far  as  shown,  he  may 
have  attempted  to  stop  in  a  place  of  safety  and  found  him- 
self unable  to  control  his  team  in  the  stinging  cold  of  the 
morning  and  the  excitement  occasioned  by  the  sudden 
approach  of  the  train.  True,  there  is  no  evidence  that  this 
did  occur,  nor  is  there  any  evidence  that  it  did  not,  but  the 
presumption  to  which  we  have  referred  was  sufficient  to 
justify  the  jury  in  the  inference  that  he  did  all  that  a  prudent 
man  could  reasonably  be  expected  to  do  to  avoid  exposure  to 
sudden  and  violent  death  from  the  train  which  bore  down 
upon  him. 

Upon  the  further  question  whether  there  is  evidence  to  sup- 
port the  charge  of  negligence  made  against  the  company,  we  are 
.satisfied  that  plaintiff  made  a  case  for  the  jury.    While  doubt- 
less the  company  was  within  its  legal  rights  in 
cident  at  cross-   passing  through  the  town  without  stopping 

iug ',  non-stop- 

ping  of  train :      at  the  Station  or  at  the  crossings,  it  was  never- 

care  required. 

theless  bound  to  exercise  that  right  With 
reasonable  regard  for  the  safety  of  the  people  lawfully  using 
the  ways  leading  across  its  tracks.  There  is  evidence,  as  we 
have  before  noted,  that  the  train  approached  and  swept 
through  the  town  and  the  railroad  yard  where  the  accident 
occurred  at  a  very  high  rate  of  speed,  and  without  the  usual 
or  other  adequate  warnings  of  its  approach.  That  persons 
rightfully  traveling  upon  the  streets  and  ways  might  be  upon 
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or  approaching  the  crossings  must  have  been,  or  at  least  ought 
to  have  been,  anticipated  by  those  in  charge  of  the  train ;  but 
so  far  as  the  record  shows,  it  seems  to  have  been  disregarded. 
The  fact,  too,  that  neither  the  fireman  nor  the  engineer  dis- 
covered the  deceased  or  his  team  until  the  very  instant  of  the 
collision  has  some  tendency  to  show  that  they  were  not  main- 
taining any  efScient  lookout. 

For  the  purposes  of  the  appeal,  this  court  is  bound  to 
give  the  testimony  upon  these  issues  the  most  favorable  con- 
struction of  which  it  is  fairly  susceptible  in  support  of  the 

verdict  of  the  jury,  and  when  this  is  done, 

O       AppVATj  AMD 

'  BBROR :  review :    there  cau  be  no  reasonable  doubt  that  the  trial 
ency  of 'sup-       court  did  uot  crr  in  refusing  to  set  aside  the 

port  ^ 

verdict. 
II.    The  seventh  instruction  to  the  jury  was  to  the  effect 
that  the  burden  was  upon  the  plaintiff  to  prove  the  alleged 
negligence  of  the  defendant,  and  in  that  connection  told  the 

jury  that  it  was  conceded  that  the  crossing 

4.  Trial:  Instruc-       m  .1  n*  •       ^     i      i  .  i_i- 

tions :  requis-     whcrc  the  collision  took  placc  was  not  a  public 

ites  and  suffic- 
iency: quasi        crossing,  and  that  the  statute  requiring  the 

public  crossing.  ^  o 

giving  of  signals  at  public  crossings  did  not 
apply  thereto ;  and  in  so  instructing  the  jury,  the  court  added : 

''The  crossing  where  the  accident  occurred  was  in  the 
nature  of  a  private  crossing.  A  railway  company  is  not 
required  to  use  the  same  care  towards  persons  using  private 
crossings  as  it  is  toward  those  who  are  using  public  ones." 

The  only  criticism  made  of  this  language  is  based  upon  the 
use  of  the  words,  ''in  the  nature  of,"  when,  counsel  say,  the 
court  should  have  told  the  jury  unequivocally  that  it  was  in 
fact  a  private  crossing.  It  is  indeed  difficult  to  imagine  how 
the  form  of  expression  employed  by  the  court  could  have  prej- 
udiced the  defense.  The  crossing  was  not  a  public  one  in  the 
sense  that  it  was  a  recognized  or  legally  established  highway ; 
and  on  the  other  hand,  it  was  something  more  than  a  private 
one,  as  that  phrase  is  commonly  used  with  reference  to  crossings 
furnished  by  a  railway  to  connect  the  parts  of  a  farm  severed 
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by  a  railroad.  The  charge  could  not  conceivably  have  misled 
or  oonfosed  the  jury,  and  the  principle  of  law  stated  by  the 
court  was  distinctly  favorable  to  the  defendants,  if  not  more 
favorable  than  they  were  entitled  to.  The  assignment  of  error 
thereon  is  overroled. 

UL    Other  assigned  errors  which  have  been  argned  by 
counsel  relate  wholly  to  rulings  on  questions  of  evidence,  and 
are  as  follows :    The  fireman  having  testified  that,  after  pass- 
ing  the   station   at   Blanchard,   he   turned 
■BBORieiri-        his  attention  to  the  work  of   coaung  the 

dence :  ezolii^ 

aion :  immp       engine,  but  before  doing  so,  he  looked  up  the 

terial  matter.  »       »  o       »  *- 

track  and  satisfied  himself  that  there  was  noth- 
ing on  the  right  of  way,  counsel  for  appellant  asked, ' '  What  do 
you  say  as  to  that  being  your  dutyf  "  and  answer  thereto  was 
excluded  upon  plaintiff's  objection.  The  correctness  of  the 
ruling  is  too  clear  for  argument.  If  the  question  had  reference 
to  the  witness's  act  in  coaling  his  engine,  it  was  a  matter  of 
common  knowledge,  as  well  known  to  the  jury  as  to  the  wit- 
ness, that  the  firing  of  his  engine  is  the  duty  of  a  fireman.  If 
it  related  to  his  act  in  looking  forward,  then  it  was  not  mate- 
rial ;  for  he  testified  that  he  did  look  before  coaling  the  engine. 
If  any  other  fact  was  in  the  mind  of  counsel,  it  was  not 
revealed  to  the  court,  and  the  exclusion  of  the  answer  was 
therefore  not  erroneous. 

This  ruling  was  immediately  followed  by  the  inquiry, 
"What  is  your  ordinary  duty  after  you  pass  a  public  high- 
way or  other  opening?"  and  upon  objection's  being  sustained, 

it  was  repeated  quite  persistently,  with  a  little 
••  mm^^^^s  variation    in    form,    and    the    answer    was 

■RBOR :  scope  of  ' 

uonsYaiSnTto    ^xcludcd.    It  is  cnough  to  say  in  this  connec- 
pc^^flonce.   ^^^^  ^^^  counsel  did  not  disclose  to  the  court 

what  fact  he  desired  or  expected  to  prove  by 
the  witness,  and  this  court  cannot  say,  from  the  form  of  the 
question,  what  the  answer  would  have  been,  or  whether  its 
exclusion  was  prejudicial. 

Several  objections  were  made  and  exceptions  taken  to 
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inquiries  to  witnesses  as  to  what  they  had  observed  of  deceased 
in  his  manner  of  using  the  crossing.  Counsel  concede  the  pro- 
priety ordinarily  of  this  kind  of  testimony  as  tending  to 
strengthen  the  presumption  of  due  care  on  part  of  deceased 
where  there  is  no  eyewitness  of  his  conduct  at  the  time ;  but 
say  that  in  this  case  it  should  have  been  excluded,  because  the 
proved  physical  facts  show  conclusively  that  he  could  not  have 
exercised  reasonable  care.  This  objection  is  fully  covered  by 
what  we  have  said  in  the  preceding  paragraph,  and  it  need 
not  be  repeated  here.  The  case  made  by  the  plainti£F  was, 
as  we  have  seen,  sufScient  to  entitle  her  to  go  to  the  jury. 

In  another  instance  complained  of  by  appellants,  they 
moved  to  strike  an  answer^  which  they  deemed  objectionable, 
but  the  record  shows  no  ruling  thereon.    As  there  was  no 

ruling,  there  was,  of  course,  no  error.    Had 

'  m^if'riShtot    defendants  desired  a  sufficient  record  thereon, 

of  court  to  rule    they  should  have  called  the  omission  to  the 

on  motion. 

attention  of  the  court  and  obtained  a  ruling, 
or  at  least  a  record  of  a  distinct  refusal  to  rule. 

The  court  permitted  the  plaintiff  to  introduce  in  evidence 
the  standard  life  tables  to  show  the  expectancy  of  life  of  her 
intestate,  and  to  this  exception  was  taken — ^not  to  the  method 
^  ^ ,       of  the  proof,  but  to  the  competency  of  the 

8.  BviDBNOB :  doc-  *-         »  r  ^ 

umentaryevi-     fact.    The  Competency  in  such  cases  of  evi- 
dence ;  expec-  *^  •' 

Stan5ard  ufe      dcncc  of  this  nature  has  been  too  long  and 
****^®""  too  universally  approved  to  be  open  to  argu- 

ment or  to  make  it  proper  for  us  to  extend  this  opinion  for 
the  citation  or  review  of  the  precedents.  But  counsel  say 
that  -the  evidence  as  offered  had  the  effect  to  impress  the 
jurors  with  the  thought  that  the  proof  was  admitted  to  show 
that  the  earning  capacity  of  the  deceased  would  have  con- 
tinued unabated  to  the  full  end  of  his  expectancy.  Nothing 
of  that  kind  is  suggested  in  the  record,  and  we  cannot  presume 
that  any  such  unreasonable  theory  was  indulged  in  by  the 
jury. 

It  is  finally  argued  that  the  verdict  is  excessive.     The 
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damages  assessed  were  $9,024.    The  deceased  was  53  years 
old,  and  his  expectancy  of  life  was  between  16  and  17  years. 

He  was  earning  about  $1,000  a  year,  and 

9.  Trial: verdict:  ,  ,  .     ,         .  ,   . 

exc^iveneM:    appears  to  have  been  industrious  and  frugaL 

He  had  acquired  a  home  and  six  town  lots, 
the  value  of  which  is  not  shown.  He  owned  a  team,  several 
cows,  pigs  and  poultry,  which  were  a  source  of  profit  to  him. 
The  estimate  of  damages  or  the  value  of  a  man's  life  to  his 
estate  is  left  largely  to  the  discretion  of  the  jury.  The  court 
can  give  to  the  jury  no  rule  by  which  such  sum  can  be  deter- 
mined to  a  mathematical  certainty,  and,  if  the  award  be  not 
so  great  as  to  make  it  clear  that  the  verdict  is  the  result  of 
passion  or  prejudice  or  of  a  palpable  disregard  of  the  evidence 
or  of  the  law  as  given  in  the  instructions,  it  is  not  within  the 
proper  province  of  the  court  to  interfere  with  it.  The  record 
before  us  does  not  present  such  a  case. 

Finally  we  are  asked  to  reverse  the  judgment  because  of 
alleged  misconduct  of  plaintiif 's  counsel  in  argument  to  the 
jury.     It  is  said  that  counsel  improperly  worked  upon  the 

sjrmpathy  of  the  jury  by  comparing  the  value 
10.  APPBALAND      of  human  life  with  that  of  fancy  bulldogs, 

ERROR :  right 

rewfrdlJSt  ^®  horscs  and  valuable  hogs,  for  injury  to 
cSSdilJ?:  oS"  which,  when  shipped  as  freight,  the  defendant 
Iw^SSJl'        would  be  liable.    Whether  this  kind  of  argu- 

ment  would  justify  the  setting  aside  of  a 
verdict,  or  would  justify  this  court  in  holding  that  the  trial 
court  erred  in  refusing  to  set  it  aside  on  such  ground,  we  need 
not  here  decide;  for  we  find  no  proper  record  that  plainti£F's 
counsel  did  so  offend.  The  abstract  shows  the  following,  and 
nothing  more : 

''Mr.  Ferguson  closed  for  the  plaintiff.  In  his  closing 
argument,  the  court  being  absent  from  the  room,  defendants 
asked  for  return  of  the  court  and  reporter,  and  made  the  fol- 
lowing objections  to  remarks  of  counsel  in  closing  argument." 
Following  these  words,  defendants'  counsel  undertook  to 
repeat  as  part  of  his  objection  certain  language  which  he  said 
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was  iised  by  Mr.  Ferguson  in  addressing  the  jury.  The  objec- 
tion being  made,  the  court  remarked,  **The  court  will  give  the 
jury  the  law  of  the  case  instead  of  Mr.  Ferguson."  The 
argument  objected  to  does  not  appear  to  have  been  taken 
down  by  the  reporter  when  delivered,  and  there  appears  to 
have  been  no  attempt  to  make  it  part  of  the  record.  That  end 
is  not  to  be  attained  by  the  mere  declaration  of  opposing  coun- 
sel in  the  course  of  stating  an  objection  to  the  court. 

Most  of  the  other  assignments  of  error  have  not  been 
argued,  and,  so  far  as  the  remaining  points  made  have  been 
mentioned  in  argument,  but  not  referred  to  in  the  opinion,  we 
think  that  they  are  without  merit. 

We  find  no  sufficient  ground  for  setting  aside  the  judg- 
ment below,  and  it  is — Affirmed. 

Evans,  C.  J.,  and  Pbeston,  J.,  concur. 

Dbemer,  J.  (specially  concurring). — ^I  think  that  the 
question  propounded  to  the  fireman,  treated  by  the  majority 
in  the  third  division  of  the  opinion,  should  be  considered  on 
its  merits,  and  not  put  aside  because  we  cannot  say  what  the 
answer  of  the  witness  would  have  been.  Surely  counsel  should 
not  be  permitted  to  ask  a  leading  question  suggesting  to  both 
the  court, and  witness  what  the  answer  would  be,  and,  if  it 
sufficiently  appears  what  the  purpose  of  the  question  was,  this 
should  be  held  sufficient.  It  is  perfectly  manifest  from  the 
questions  put  to  the  witness  that  the  defendants  were  trying 
to  prove  by  this  witness  that  the  fireman  on  the  engine,  after 
passing  the  depot  or  station  in  Blanchard  and  after  looking 
up  the  track,  proceeded  to  coal  the  engine  and  to  otherwise 
attend  to  it,  thereby  leaving  his  station  when  he  should  have 
been  on  the  lookout  for  people  on  the  track,  and  that  in  so 
doing  he  was  simply  doing  his  duty  to  his  employer,  and 
therefore  was  not  negligent  in  temporarily  leaving  his  seat. 
He  was  asked,  * '  What  do  you  say  as  to  that  being  your  duty  V* 
and  '*What  is  your  ordinary  duty  after  you  pass  a  public 
highway  or  other  opening?"  To  my  mind  it  is  apparent  what 
the  purpose  of  these  questions  was  and  just  as  clear  that  the 
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answer  was  to  be  in  justification  of  his  conduet  in  leaving  his 
station  to  coal  and  attend  to  his  engine ;  quite  as  clear  as  if 
counsel  had  stated  what  he  expected  to  prove  by  the  witness. 
Counsel  could  not  have  done  more  than  say:  '"This  witness 
has  testified  that,  after  passing  the  station  of  Blanchard  and 
looking  up  the  track,  he  turned  his  attention  to  coaling  and 
caring  for  his  engine ;  now  we  want  to  prove  that  this  was  his 
duty  and  that  what  he  did  was  in  the  proper  performance  of 
his  duty  to  his  employer. "  This  would  amount  to  nothing  more 
than  what  the  record  already  disclosed.  Counsel  for  appellee 
make  no  such  points,  which  are  considered  by  the  majority 
insufficient  to  justify  a  review  of  the  rulings  in  question, 
doubtless  for  the  reason  that  they  thought  that  there  was  no 
merit  in  them.  I  think  that  all  the  propositions  referred  to 
by  me  in  this  concurrence  should  be  squarely  met ;  that  they 
are  in  the  record  for  decision,  and  that  the  manner  of  their 
treatment  induces  confusion  into  our  practice  which  should  be 
avoided.  I  am  of  the  opinion,  however,  that  plainti£F  made 
out  a  case  for  a  jury  and  that  the  rulings  on  testimony  were 
correct;  the  latter  for  the  reason  that,  no  matter  what  the 
fireman's  duty  to  his  employer,  he  also  owed  a  duty  to  persons 
who  might  be  at  or  near  public  or  private  crossings^  and  that 
it  was  for  the  jury  to  say  which  was  primary ;  and  that  in  any 
event,  having  testified  as  to  what  he  was  doing  after  leaving 
the  station  and  looking  up  the  track,  it  was  for  the  jury  to  say 
whether  he  was  negligent  in  stepping  aside  to  coal  his  engine. 
I  register  this  concurrence  so  as  not  to  be  bound  by  the  other 
propositions  laid  down  by  the  majority. 
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In  be  Estate  op  Chables  Chismobe,  Deceasisd. 

Clabissa  a.  Chismobe  Bideb,  Appellant,  v.  Anna  Chismobb, 

Appellee. 

■BILLS  Ain>  NOTES:  OoDBldezation— Suffldency  of  Proof— Action 
Against  Estate.  Consideration  for  a  negotiable  promissory  note 
is  sufficiently  established,  in  an  action  against  the  estate  of  a  de- 
ceased, by  introducing  the  note,  following  proof  of  its  genuineness. 
(Sec  3069,  Code,  1897,  and  Sec.  3060-a24,  Code  Supp.,  1918.) 

Appeal  from  Linn  District  Court. — P.  0.  Eujson,  Judge. 

Pbiday,  Apbil  7,  1916. 

The  facts  are  fully  stated  in  the  opinion  on  the  former 
appeal,  reported  in  166  Iowa  217.  Upon  remand,  the  promis- 
sory note  and  evidence  tending  to  prove  the  genuineness  of 
the  decedent's  signature  were  introduced;  and  thereupon,  ver- 
dict, on  motion  of  the  administratrix,  directed  for  defendant. 
From  judgment  entered  thereon,  claimant  appeals. — Reversed. 

B.  J.  Dahms  and  F.  L.  Anderson,  for  appellant. 

C.  B.  WheOer,  E.  C.  Preston  and  0.  N.  EUictt,  for 
appellee. 

Laod,  J. — ^The  claim  was  for  the  amount  owed  on  a 
promissory  note,  alleged  to  have  been  executed  by  deceased 
to  claimant,  from  whom  he  had  been  divorced.    The  adminis- 
tratrix of  the  estate  of  the  deceased  pleaded, 
NOTES :  consid-    in  addition  to  the  denials  interposed  by  the 

eratlon :  suffl-  .  rx        i       «     ^ 

dencyof  statutes,  wBut  of  Consideration.    On  the  first 

proof :  action  ' 

against  estate,  trial,  a  verdict  was  directed  for  plaintiff,  but 
subsequently  set  aside,  and  a  new  trial  granted.  An  appeal 
was  taken  from  this  order,  but  the  ruling  was  approved  (166 
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Iowa  217).  The  court  was  said  to  have  erred  in  holding  that 
(1)  whether  the  signature  to  the  note  was  genuine  and  (2) 
whether  there  was  a  consideration  therefor,  were  issues  for 
the  jury.  The  first  of  these  questions  was  fully  considered, 
and  on  the  last  trial,  the  only  evidence  adduced  was  the  note 
and  testimony  tending  to  prove  the  genuineness  of  the  signa- 
ture. Thereupon,  the  administratrix  moved  that  the  jury  be 
directed  to  return  a  verdict  in  her  favor,  for  that  the  consid- 
eration of  the  note  had  not  been  proved.  The  motion  was 
sustained,  on  the  theory  that  the  former  opinion  ruled  that 
this  was  essential  to  recovery.  If  so,  then  this  was  rightly 
iregarded  as  the  law  of  the  case,  in  so  far  as  these  parties  are 
concerned.  Burlington,  C.  R.  &  N,  B.  Co.  v.  Dey,  89  Iowa  13, 
24;  Hendershott  v.  Western  U.  Tel.  Co.,  114  Iowa  415;  Vogt 
V.  OrinneU,  133  Iowa  363. 

The  law  is  equally  well  settled,  however,  that  every  con- 
tract in  writing,  signed  by  the  party  to  be  bound,  imports  a 
consideration.  Section  3069,  Code,  1897.  This  is  especially 
true  of  the  ordinary  promissory  note,  for  Section  3060-a24, 
Code  Supp.,  1913,  declares  that: 

''Every  negotiable  instrument  is  deemed  prima  facie  to 
have  been  issued  for  a  valuable  consideration,  and  every  per- 
son whose  signature  appears  thereon  to  have  become  a  party 
thereto  for  value." 

Because  of  this  presumption,  the  burden  of  proof  is  on 
the  defendant  so  asserting  to  prove  want  of  consideration. 
Board  of  Trustees  v.  Noyes,  165  Iowa  601 ;  LuJce  v.  Koenen, 
120  Iowa  103,  105 ;  SchvZte  v.  Cwdthurst,  94  Iowa  418,  421. 
The  only  references  to  the  matter  of  consideration  to  be  found 
in  the  former  opinion,  aside  from  mention  of  the  errors 
assigned,  are  these : 

''To  recover,  the  plaintiff  must  establish  two  proposi- 
tions: (1)  That  the  note,  upon  which  she  predicates  her  right 
to  recover,  was  executed  by  intestate;  (2)  that  it  rests  upon  a 
good  or  valuable  consideration*'' 
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How  is  this  last  to  be  accomplished  ?  By  introducing  the 
note  duly  signed  by  defendant 's  decedent,  and  this  is  pointed 
out  by  the  opinion  in  saying  that : 

''Every  negotiable  instrument  is  deemed,  prima  facie,  to 
have  been  issued  for  a  valuable  consideration  and  every 
person  whose  signature  appears  thereon  to  have  become  a 
party  thereto  for  value*'  (citing  Code  Supp.,  1913,  Sec. 
3060-a24). 

Whether  the  note  was  introduced  in  evidence  on  the  for- 
mer trial  does  not  appear  from  the  opinion,  but  it  is  very 
clear  therefrom  that  the  note,  when  identified  by  proof  of 
decedent's  signature,  was  held  to  be  prima-facie  evidence  that 
it  was  given  for  value.  And  this  is  not  obviated  by  what  is 
said  later  on : 

''In  this  case,  the  plaintiif's  right  to  recover  rests  upon 
due  proof  of  the  execution  of  the  instrument  upon  which  she 
relies  and  that  it  rests  upon  a  good  or  sufficient  consideration^' 
(citing  Schvlte  v,  Coulthursi,  94  Iowa  418). 

If  there  were  any  doubt,  it  was  resolved  in  favor  of  the 
sufficiency  of  the  note  alone  as  proof  of  consideration  hy  the 
case  cited;  for  there  the  court,  speaking  through  Einne,  J., 
said: 

"The  introduction  of  the  note,  in  the  absence  of  evidence 
offered  by  the  defendant,  would  make  a  prima-facie  case  en- 
titling the  holder  to  recover.  .  .  .  The  note  then  imported 
a  consideration.  .  .  .  The  presumption  obtained,  until  over- 
come, that  the  amount  appearing  from  the  note  itself  to  be 
due  from  the  decedent  was  in  fact  due.  .  .  .  After  the 
note  was  in  evidence  there  attached  to  it  a  presumption  that 
it  was  unpaid,  and  that  the  amount  appearing  on  its  face 
to  be  due  was  in  fact  due  from  decedent.  .  .  .  The  note 
itself,  when  in  evidence,  after  its  genuineness  had  been  shown, 
raised  the  presumption  that  the  amount  represented  by  it 
was  due,  and  such  presumption  obtained  until  overcome.  In 
other  words,  it  matters  not  how  the  fact  as  to  what  is  due  is 

Vol.  176  Ia.— 32 
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shown,  whether  by  testimony  as  to  the  fact  or  by  presumption 
raised  by  law. ' ' 

Evidently  the  trial  court,  in  interpreting  the  opinion,  con- 
fused  what  it  is  said  must  be  established  with  the  proof  essen- 
tial to  do  so.  Conceding,  without  deciding,  that  consideration 
must  have  been  proved  to  warrant  recovery,  this  was  done  by 
the  introduction  of  the  note  in  evidence,  in  connection  with 
the  testimony  showing  the  signature  to  have  been  genuine. 
Therefrom  the  presumption  arose  that  it  was  given  for  value, 
and  rested  on  a  sufficient  consideration.  The  court  erred  in 
directing  the  jury  to  return  a  verdict  for  the  administratrix. — 
Reversed, 

Evans,  G.  J.,  Oatnob  and  Salingeb,  JJ.,  concur. 


A.  L.  Johnston,  Appellee,  v.  Frederick  A.  Delano  et  al., 

Receivers,  Appellants. 

XISOLZOEKCaS:      Contributory    Negligence— OhUdren— No    EyewlV 

1  nen — ^Piesumptions.  An  action  for  damages  for  negligently  caus- 
ing the  death  of  a  13-year-old  boy,  with  no  eyewitness  as  to  the 
manner  in  which  he  was  conducting  himself  as  he  approached  and 
went  upon  the  point  of  danger,  is  aided  by  two  presumptions,  both 
rebuttable  by  the  defendant,  and  both  furnishing  substantive  evi- 
dence on  the  question  of  due  care,  viz.: 

1.  That  a  child  under  the  age  of  14  years  has  not  negligently 
contributed  to  his  own  injury. 

2.  That  he  exercised  reasonable  care  for  his  own  safety. 

• 

HSOUOENCE:    Impated  Negligence— OhUdien—Beliance  on  Adult. 

2  The  negligence  of  a  man  of  mature  years  is  not  imputable  to  a  13- 
year-old  boy  riding  with  him.  He  has  a  right  to  reasonably  rely 
on  the  driver's  superior  age,  etc.,  without  being  chargeable  with 
contributory  negligence  per  ae,  and  a  jury  (there  being  no  eyewit- 
ness of  the  accident  and  the  attending  circumstances)  may  very 
properly  find  that  he  did  so  rely,  even  though  there  is  no  evidence 
of  such  fact 

NEOUOENOE:    Oontribntory  Negligence— OUldxen— Negligence  per 

3  M.  Evidence  reviewed,  and  held  not  to  charge  the  deceased,  a 
young,  13-year-old  boy,  with  contributory  negligence  as  a  matter 
of  law. 
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NBOLXOENOE:     No  EyewltoMs  Bnle— Bnle  Beaffianed.    The  ''no 

4  eyevitnesa'^  rule,  as  heretofore  applied  in  this  court,  is  reaffirmed. 

BAHAOABS:    Acddent  at  Ciossliig— Negligence — Snillclency  of  Evl- 

5  dence.  Evidence  reviewed,  and  held  to  clearly  present  a  question 
for  the  jury  as  to  defendants'  negligence  in  running  their  train  at 
a  high  rate  of  speed  and  without  proper  lookout,  over  a  semi-public 
crossing. 

BAILBOADS:    Acddent  at  Crossings— Semi-Pnhllc  Crossing— Duty. 

6  While  it  may  not  be  incumbent  upon  a  railroad  company  to  give 
the  statutory  signal  warnings  at  a  semi-public  crossing,  yet  its 
duty  is  ever  present  to  exercise  at  such  crossings  a  degree  of  care 
proportionate  to  the  known,  or  reasonably  to  be  apprehended,  peril 
to  be  avoided. 

BAILB0AD8:    Accident  at  Crossing— Statutory  Signals— Semi-Pnblic 

7  Crossing.  The  failure  to  give  the  statutory  warning  signals  at  a 
place  required  by  law — for  instance,  at  a  public  crossing — may  be 
the  proximate  cause  of  a  collision  at  a  near-by  place  where  by  law 
such  signals  are  not  required — ^for  instance,  at  a  semi-public  cross- 
ing. 

BAILBOADS:     Accident  at  Crossing— Lookont— Failure  to  Keep— 

8  Negligence.  Evidence  reviewed,  and  held  to  justify  a  finding  of 
negligence  on  the  part  of  a  train  crew  in  not  keeping  a  proper  out- 
look for  persons  on  or  about  a  semi-public  crossing. 

EVIDENCE:     Opinion  Evidence— Conclnsions— Non-Expert  Matters. 

9  Conclusion  questions  on  non-expert  matters  are  not  allowable — for 
instance,  whether  a  certain  railroad  crossing  was  a  public  or  a 
private  crossing. 

DEATH:     Damages— Evidence— Occupation  of  Parent  of  Deceased 

10  Cblld.  The  nature  and  emoluments  of  the  occupation  of  the 
father  of  a  deceased  child  become  material  and  competent  in  an 
action  for  the  wrongful  death  of  the  child,  especially  when  the 
child's  substantial  participation  in  the  father's  business  is  shown. 

TRIAL:     Instructions— Beqnisltes  and  Sufficiency— Test  of  Prepon- 

11  derance  of  Testimony.  It  is  not  prejudicial  error  for  the  court  to 
state  in  an  instruction  that  the  test  of  ' '  preponderance  and  weight 
of  the  testimony  is  where  you  believe  the  truth  to  be  after  hearing 
all  the  evidence." 

APPEAL  AND  EBBOB:   Assignment  of  Error — Omnibus  Assignment. 

12  A  general,  sweeping  assignment  that  the  court  erred  in  failing  to 
submit  to  the  jury  five  special  interrogatories,  presents  no  ques- 
tion for  consideration. 
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TBIAL:     Special  Inteirogat<ni6»— Attempt  to  Orow-Ezainliie  Jozy. 

13  Special  interrogatories  which  partake  more  of  the  nature  of  a  cross- 
examination  of  the  jury  than  a  submission  of  ultimate  questions  of 
fact  are  properly  refused. 

AFPSAIi  AND  EBBOB:    XSzeeptioiiB— Neceeslty  for  Beooid.    An  ex- 

14  oeption  without  a  record  upon  which  to  base  it  presents  nothing. 
So  held  where  appellants  claimed  that  the  court  allowed  counsel 
but  15  minutes  in  which  to  prepare  objections  to  proposed  instruc- 
tions. 

APPEAL  AND  EBBOB:    Hannleas  Error— Criticiflm  of  Oaamtf  by 

15  Court.  The  court's  criticism  of  counsel's  conduct,  though  counsel 
is  acting  in  good  faith,  must  be  regarded  as  harmless,  when  no 
reference  is  made  to  counsel's  client  or  to  the  merits  of  the  con- 
troversy. • 

Appeal  from  Shenandoah  Superior  Court. — Qbobge  H. 

Castle,  Judge. 

Fbidat,  November  26,  1915. 

Rehearing  Denied  Friday,  April  7,  1916. 

Action  at  law  to  recover  damages  to  plaintiff  on  account 
of  the  death  of  his  minor  son.  There  was  a  verdict  and  judg- 
ment for  plaintiff,  and  defendants  appeal. — Affirmed. 

N,  S.  Brown,  and  Jennings  &  Maitox,  for  appellants. 
Earl  B.  Fergtison  and  C.  B.  Barnes,  for  appellee. 

Weaver,  J. — The  accident  in  which  plaintiff's  son  lost 
his  life  is  the  same  which  we  had  to  consider  in  the  case  of 
Orafion,  Admrx,,  v.  DeUmo,  175  Iowa  — .  We  shall,  there- 
fore, not  here  repeat  the  history  there  recorded,  save  so  far  as 
may  be  required  for  the  purpose  of  clearness* 

Plaintiff  conducted  a  meat  market  in  the  town  of  Blanch- 
ard,  in  Page  County,  Iowa.  He  had  in  his  employ  one  Andrew 
Johnson.  His  son,  Ralph,  a  boy  of  about  13  years  of  age,  was 
also  employed  to  some  extent  about  the  business  and  the  home. 
On  a  morning  in  January,  1912,  the  employee,  Andrew,  accom- 
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panied  by  the  boy,  drove  a  team  and  wagon  to  the  slaughter- 
house, a  short  distance  north  of  town.  It  was  necessary  to  such 
errand  that  they  cross  the  track  of  the  Wabash  Railroad  Com- 
pany, and  this  they  did  by  driving  north  on  one  of  the  streets 
of  the  town  near  and  parallel  to  the  line  of  the  railroad,  to  a 
lane  or  way  hereinafter  more  particularly  described.  Turning 
west  at  the  lane,  they  followed  it  across  the  tracks  to  the 
slaughterhouse,  and  soon  thereafter  began  their  return  trip 
over  the  same  route.  While  crossing  the  track,  they  were 
struck  by  one  of  defendant's  trains,  Andrew  being  instantly 
killed,  and  the  boy  dying  within  a  few  lainutes  of  the  injuries 
so  received.  This  action  was  later  brought  against  the  defend- 
ant for  damages,  on  the  theory  that  the  death  of  the  lad  wai^ 
caused  by  negligence  of  the  defendants  in  operating  the  train. 

As  in  the  former  case,  the  particular  negligence  specified 
is  that  the  defendants  failed  to  sound  the  statutory  alarm  as 
the  train  approached  the  street  crossing  just  south  of  the  lane 
where  the  collision  occurred,  and  that  the  train  was  being 
operated  at  an  excessively  high  rate  of  speed  through  the 
station  grounds  and  yard,  without  proper  care  to  watch  for  or 
protect  the  lives  of  those  who  might  lawfully  be  using  said 
lane.  The  defendants  having  taken  issue  upon  the  allega- 
tions of  the  petition,  there  was  a  jury  trial  and  verdict  and 
judgment  for  the  plaintiff. 

I.  Appellants  argue  that  there  is  no  evidence  of  the  exer- 
cise of  due  care  by  the  deceased  for  his  own  safety  and  that 
he  should  be  charged  with  contributory  negligence  as  a  mat- 
ter of  law.  The  proposition  that  there  is  no 
1.  nmlzobncb:      evidence  of  due  care  by  the  deceased  is  not 

contributory  *' 

chfidran^no       Sustained  by  the  record.     It  is  in  evidence 
prSiumpSont.     without  dispute  that  the  boy  was  a  little  less 

than  13  years  old,  and  there  is,  moreover,  no 
living  witness  who  is  able  to  testify  as  to  what  he  did  or  failed 
to  do  by  way  of  precaution  against  the  fatal  collision.  Under 
the  established  rules  of  law  prevailing  in  this  state,  there  is 
a  presumed  incapacity  for  contributory  negligence  in  a  child 
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under  the  age  of  14,  and,  to  defeat  a  recovery  for  his  negligent 
injury,  such  presumption  must  be  overcome  by  proof  that  he 
did  not  exercise  the  care  and  discretion  usual  or  to  be  expected 
in  children  of  a  similar  age.  Doggeti  v.  Chicago,  B.  &  Q.  R. 
Co,,  134  Iowa  690 ;  Hazelrigg  v.  Dobbins,  145  Iowa  495,  500 ; 
Long  t).  Otiumwa  R,  dk  L,  Co.,  162  Iowa  11. 

Where  also,  as  in  this  case,  there  is  no  living  witness  who 
saw  or  knew  what  the  deceased  did  or  omitted  to  do  by  way  of 
care  or  caution  in  entering  upon  the  crossing,  the  law  presumes 
that  he  exercised  reasonable  care  for  his  own  safety,  and  if 
reasonable  care  requiired  him  to  stop  or  look  or  listen;  it  is 
presumed  that  he  did  so.  Dalton,  Admrx.,  v,  Chicago,  R.  /.  <fe 
P.  R.  Co,,  104  Iowa  26 ;  Ltcnde,  Admrx.,  v.  Cvdaky,  139  Iowa 
695;  Gray,  Admr.,  v,  Chicago,  R,  I,  &  P,  R,  Co.,  143  Iowa 
278;  Brown,  Admrx.,  v.  West  Riverside  Coal  Co.,  143  Iowa 
662,  673;  Stephenson,  Admr.,  v.  Sheffield  Brick  &  Tile  Co., 
151  Iowa  371,  376 ;  Korab  v.  Chicago,  R.  I.  dk  P.  R.  Co,,  149 
Iowa  711,  717. 

It  follows  that,  with  the  facts  from  which  these  presump- 
tions arise  being  conceded  in  this  case,  it  cannot  be  said  that 
there  is  no  evidence  tending  to  support  the  allegation  that 
deceased  was  in  the  exercise  of  due  care.  It  is  true  that  neither 
presumption  is  conclusive,  and  both  may  be  rebutted  by  proof 
of  facts  or  circumstances  from  which  it  can  properly  be  infer- 
red that,  though  a  child  of  less  than  13  years,  deceased  did  not 
use  the  care  or  caution  for  his  own  safety  which  may  reason- 
ably be  expected  from  one  of  his  age,  capacity  and  experience. 
But  the  effect  of  such  rebuttal  is  rarely  so  apparent  or  so  con- 
vincing as  to  make  the  question  one  of  law,  and  is  to  be  passe  J 
upon  by  the  jury.    As  said  by  us  in  the  Brown  case,  supra: 

**Such  proof  can  rarely,  if  ever,  be  made  so  clear  and 
unmistakable  as  to  enable  the  court  to  dispose  of  the  issue  thus 
presented  as  a  matter  of  law." 

This  case  is  no  exception  to  the  rule  stated.  Even  if  it 
should  be  said  that  Andrew,  who  was  driving  the  team,  was 
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negligent,  such  negligence  is  not  imputable  to  the  boy,  and 
constitutes  no  defense  to  the  claim  here  sued  upon. 

It  is  unnecessary  to  consider  whether,  if  the  deceased  had 
been  of  mature  years,  he  would  be  justified  in  letting  his  con- 
fidence in  the  driver  influence  his  own  activity  in  looking 

opt  for  danger ;  but  we  think  it  a  safe  proposi- 

'  imputed  negii-    tion  that  a  boy  of  13  years,  who,  at  most,  is 

ren :  reliance     held  to  no  greater  care  than  may  reasonably 

on  adult. 

be  expected  of  one  of  his  age  and  experience, 
is  not  to  be  held  chargeable  with  negligence  as  a  matter  of  law, 
if,  when  riding  in  a  vehicle  driven  by  a  man  of  mature  age, 
imder  the  circumstances  here  shown,  he  relies  to  some  extent 
upon  the  driver's  superior  age,  experience  and  judgment.  See 
Siotelmeyer  v,  Chicago,  M.  &  St.  P.  B.  Co,,  148  Iowa  278.  It 
is  not  an  answer  to  this  suggestion  to  say  that  there  is  no  testi- 
mony that  he  did  so  rely;  for  it  is  enough  that,  under  the 
record  as  here  made,  the  burden  is  upon  the  defendants  to 
negative  the  presumption  that  he  exercised  the  caution  of  the 
ordinary  boy  of  his  years,  and,  in  the  absence  of  evidence, 
it  would  be  proper  for  the  jury  to  consider  that  he  might  have 
been  influenced  by  a  reasonable  reliance  on  Andrew.  Upon 
a  different  state  of  facts,  the  principle  here  applied  is  approved 
in  Korah  v.  Chicago,  B.  I.  iS;  P,  B.  Co,,  149  Iowa  718. 

Further  discussion  upon  the  question  of  contributory 
negligence  as  a  matter  of  law  is  unnecessary.  It  is  proper, 
however,  to  add  that  appellants  rely,  in  this  respect,  largely 

upon  the  fact  that,  as  they  say,  there  was  a 
■  contributory       space  of  from  2  to  8  or  10  steps  immediately 

nesrlifirence  * 

children :  negrii-  south  of  the  track  whcrc,  had  the  boy  or  driver 

gence  per  »e. 

looked  to  the  south,  the  train  would  have  been 
visible.  The  fact,  if  proved,  is  a  pertinent  one  for  the  jury 
upon  the  question  of  contributory  negligence,  and  the  jury 
was  properly  instructed  to  give  due  weight  to  all  the  attend- 
ant circumstances  in  reaching  its  conclusion  upon  this  issue. 
It  certainly  is  not  of  itself  conclusive  of  the  boy's  negligence. 
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He  was  not  driving  the  team.  If  the  team  was  moving  at  even 
a  moderate  speed,  it  would  pass  over  the  interval  of  2  to  10 
steps  very  qnicidy,  and  the  time  it  would  take  him  to  dis- 
eover  the  danger  and  warn  the  driver,  or  to  arise  from  his 
seat  and  spring  from  the  wagon,  if  he  had  the  presence  of  mind 
so  to  do,  may  well  have  been  sufficient  to  bring  him  upon  the 
track  and  into  the  collision.  Certainly  the  conrt  cannot  assume 
to  say  that  this  young  boy,  in  order  to  relieve  himself  from 
the  charge  of  negligence,  was  bound  to  dismount  from  the 
wagon  before  it  reached  the  open  space  and  go  ahead  and  make 
an  inspection ;  and  the  simple  fact  that,  at  a  particular  point 
in  the  route,  he  might  have  discovered  the. train,  is  not  alone 
sufficient  to  take  the  case  from  the  jury.  Moore  v.  Chicago,  8i. 
P.  d;  K.  C.  B.  Co.,  102  Iowa  595 ;  Spencer  v,  lUinois  Ceni. 
B,  Co.,  29  Iowa  55 ;  Selensky  v.  Chicago,  O.  W.  B.  Co.,  120 
Iowa  113 ;  CorreU  v.  B.,  C.  B.  dk  M.  B.  Co.,  38  Iowa  120. 

There  was  no  error  in  the  refusal  of  the  trial  court  to  hold 
the  deceased  chargeable  with  negligence  as  a  matter  of  law. 
Some  of  the  precedents  cited  by  the  appellants  announce  rules 
which  this  court  has  distinctly  refused  to  follow,  while  the 
others  are  not  inconsistent  with  our  conclusions  here 
announced.  The  law,  as  we  interpret  it,  has  been  well  settled 
in  this  jurisdiction,  and  a  review  of  the  authorities  would  be 
simply  to  repeat  what  we  have  said  on  numerous  prior 
occasions. 

II.  Counsel  have  given  a  separate  paragraph  of  their 
brief  to  a  re-argument  of  the  rule  relating  to  the  presumption 
of  due  care  based  upon  the  instinct  of  self-preservation,  where 

no  witness  is  able  to  testify  of  his  own  knowl- 

*"  SSriSISSr*"*  ®^^  ^'^^^  reference  to  the  conduct  of  the 
ruki^niiertt-      deceased  person  alleged  to  have  lost  his  life 

through  the  negligence  of  the  defendant.  In 
so  far  as  the  argument  is  designed  to  secure  the  overruling  or 
modification  of  the  rule  as  we  have  applied  it  in  prior  decisions, 
we  have  only  to  say  that  we  are  still  satisfied  with  its  essential 
justice  and  its  soundness  in  principle ;  and,  in  so  far  as  our 
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attention  ig  directed  by  counsel  to  the  limitation  of  the  role 
by  which  it  eannot  prevail  where  the  record  otherwise  shows 
that  deceased  could  not  have  exercised  reasonable  care,  it  is 
still  to  be  said  that  the  charge  of  the  court  did  not  overlook 
such  limitation,  nor  has  it  been  denied  due  consideration  by 
us  in  this  case. 

III.  Question  is  also  raised  as  to  the  sufficiency  of  the  evi- 
dence to  sustain  a  finding  of  negligence  on  the  part  of  defend- 
ants*. That  there  was  sufficient  to  take  the  case  to  the  jury, 

we  have  no  doubt.    Defendant's  track  makes 

*•  §^Stiftcro5Sr  ^^  entrance  into  the  incorporated  town  of 

l^noef TOffld-     Blanchard  around  a  curve  from  the  east  to 

encyNofevi-        ^^  station,  whence  it  continues  for  some 

distance  practically  to  the  north.  Something 
less  than  a  half  mile  north  of  the  station,  but  still  within  yard 
limits,  the  main  track  and  sidetrack  are  crossed  by  the  oourse 
of  a  lane  which  has  been  used  for  many  years  as  a  means 
of  access  from  the  street  on  the  east  side  of  the  right  of  way  to 
a  slaughterhouse  and  stock  pens  on  the  west  side.  Railway 
stock  pens  are  also  in  the  same  neighborhood  on  the  east  side* 
This  lane  was  in  daily  use  by  the  plaintiff  herein,  who  con- 
ducted a  meat  market  in  town.  It  was  graded  up  to  the 
tracks,  and  the  tracks  were  planked,  to  facilitate  the  passage 
of  teams  and  vehicles.  The  crossing  was  made  and  kept  in 
repair  by  the  railway  company.  It  was  used  not  only  by  the 
proprietor  of  the  meat  market,  but  also  by  one  or  more  other 
owners  of  land  on  the  west  side  of  the  track,  and  by  farmers 
who  took  their  cattle  and  hogs  to  the  slaughterhouse  to  be 
butchered.  The  train  which  killed  the  deceased  was  an  hour 
and  a  half  late,  and  approached  town  at  a  rapid  rate.  It 
slowed  down  somewhat  as  it  approached  the  station,  but  passed 
it  at  about  25  miles  an  hour,  then  immediately  speeded  up 
again,  and  approached  the  lane  crossing  at  45  miles  an  hour, 
aoeording  to  the  estimate  of  the  engineer.  There  is  a  street 
crossing  between  the  station  and  the  lane,  and  there  is  evidence 
from  which  the  jury  could  find  that  the  statutory  signals  of 
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bell  and  wliistle  for  this  erossing  were  not  given.  As  the 
train  passed  the  street  crossing,  the  fireman  says  that  he  looked 
from  his  window  along  the  track  and,  seeing  no  one,  turned  his 
attention  to  firing  the  engine,  and  did  not  look  oat  of  the 
window  again  until  after  the  collision.  The  engineer  was  on 
the  right  side  of  the  cab,  commanding  the  window  on  that 
side,  but  saw  no  one  until  he  caught  a  glimpse  of  the  team 
on  the  crossing,  almost  at  the  instant  of  the  crash.  Though  he 
endeavored  promptly  to  stop  the  train,  he  did  not  succe^ed  in 
doing  so  until  it  had  passed  1,500  feet  north  of  the  lane. 

All  of  these  circumstances,  except  as  to  the  failure  to 
flound  the  crossing  signals,  are  practically  undisputed.  They 
show,  in  the  first  place,  that  deceased  and  his  companion  were 
not  trespassers.  The  construction  and  maintenance  of  the 
erossing  by  the  railway  company  and  the  years  of  use  thereof 
by  the  owners  of  the  slaughterhouse  and  pens  and  by  the  other 
persons  mentioned  disclose  a  consent,  if  not  an  invitation^  to 
such  use;  and  the  fact  that  it  was  what  defendants  call  a 
private  crossing  made  it  none  the  less  the  duty  of  the  com- 
pany to  operate  its  trains  over  it  with  reasonable  regard  to  the 
safety  of  those  who  might  be  rightfully  using  it.  The  com- 
pany must  be  presumed  to  have  known  that  the  crossing  which 
it  had  prepared  was  being  used  by  persons  having  occasion  to 
pass  between  the  public  street  and  the  property  on  the  west 
side.  The  duty  of  reasonable  care  on  the  part  of  a  railroad 
company  in  such  cases  includes  watchfulness  on  the  part  of 
its  servants  operating  trains,  as  they  approach  the  crossing, 
to  discover  whether  it  is  clear,  and  to  avoid  collision  with 
those  who  may  lawfully  be  passing  over  it.  It  may  not  be 
incumbent  upon  them  to  give  the  statutory  alarm  or  warn- 
ing.   That  we  do  not  decide ;  but  it  is  enough  here  to  say  that 

they  cannot  send  their  trains  over  such  cross- 

6.  RAILBOAD8 :  ac-     .  j.i.-ui.         £  j         j  -i- 

cident  at  cross-   ings  at  high  rates  of  speed,  endangering  lives 

ing :  semi-pub-        -  ^,  .  «  ^,  • -i    •■  j 

lie  crossing:       of  thosc  in  use  of  the  way  so  provided,  and 

make  no  reasonable  effort  to  know  the  condi- 
tion of  the  crossing  and  to  avoid  the  threatened  injury.  This 
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duty  pertains  alike  to  public  and  private  and  farm  crossings^ 
though  the  particular  acts  of  precaution  which  reasonable  care 
may  require  in  one  instance  may  not  be  required  in  another. 
The  care  is  to  be  proportionate  to  the  known,  or  reasonably  to 
be  apprehended,  peril  to  be  avoided.  The  rule  has  its  basis 
in  the  familiar  principle  that  each  person  in  the  exercise  of  a 
legal  right  must  use  reasonable  care  to  avoid  injury  and 
damage  to  others,  and  it  has  been  recognized  by  this  court 
in  Ressler,  Admr.,  v.  Wabash  B,  Co.,  152  Iowa  449 ;  Taras- 
honsky  v,  Illinois  Cent.  R.  Co,,  139  Iowa  709 ;  Clampit  v.  Chi- 
cago, St.  P.  &  K.  C.  B.  Co.,  84  Iowa  71,  and  Booth,  Admrx., 
V.  Union  Terminal  B.  Co.,  126  Iowa  8. 

The  question  as  to  what  precaution  due  care  required  in 
the  operation  of  this  particular  train  was  for  the  jury.  Even 
if  there  was  no  statutory  duty  to  sound  the  whistle  or  bell  for 

the  lane  crossing,  such  duty  did  exist  as  to 
*  cident  at  cross^  the  Street  crossiug  just  south  of  that  place, 

ing  *  statutory 

siniaiB:  semi-     and,  as  we  have  seen,  there  was  evidence  from 

public  crossing. 

which  the  jury  could  find  that  the  signals  were 
not  given.  Such  omission  may  be  negligence  with  respect  to 
the  safety  of  persons  lawfully  crossing  the  track  at  another 
place  in  the  same  vicinity.  Sa^om  v.  Detroit,  B.  C.  Jk  A.  B. 
Co.,  91  Mich.  538 ;  CahiU  v.  Cincinnati,  etc.,  B.  Co.,  92  Ky. 
345 ;  Ward  v.  Chicago,  B.  &  Q.  B.  Co.,  97  Iowa  50.  It  is  also 
competent  evidence  for  the  plaintiff,  as  bearing  upon  the  issue 
of  contributory  negligence.  Heise  v.  Chicago,  O.  W.  B.  Co., 
141  Iowa  88,  93.  See,  also,  Swift  v.  Staien  IsUmd  B.  T.  B. 
Co.,  123  N.  Y.  645;  Owms  v.  Pennsylvania  B.  Co.  (Pa.),  41 
Fed.  187. 

If,  then,  the  jury  found  that  the  signals  were  not  given, 
and  drew  therefrom  the  conclusion  that  due  care  had  not  been 
exercised,  its  further  inference  that  such  negligence  was  the 

proximate  cause  of  the  collision  on  the  lane 

8.  RAiiiROADB :  ac-  .  ,  ,  •  j  4.     i.         -xi.      j.  __a 

cident  at  cross-   crossmg  cannot  be  said  to  be  without  support: 
failure  to  keep:   The  propriety  of  this  result  is  emphasized  if 

we  assume,  as  we  may,  in  support  of  the 
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verdict,  that  the  jury  found  that  the  engineer  and  fireman,  or 
either  of  them,  negligently  failed  to  keep  a  proper  lookout, 
and  that  such  care  on  their  part  would  have  avoided  the  aeci- 
dent.  Such  a  finding  has  ample  support  in  the  facts,  even  as 
they  are  shown  by  the  appellants.  It  is  admitted  that  they  ran 
their  train  past  the  station  at  25  miles  an  hour,  and  imme- 
diately, and  while  still  in  the  yard  and  approaching  the  cross- 
ing, increased  its  speed  to  45  miles  an  hour.  While  this 
speed  was  perhaps  not  negligent  per  »e,  it  was  within  the 
province  of  the  jury  to  find  that,  under  all  the  circumstances 
disclosed  in  evidence,  it  showed  a  want  of  reascmable  care. 
Appellants'  contention,  that  the  view  between  the  crossing  and 
the  train  was  open  and  clear,  is  an  argument  which  cuts  both 
ways;  for  in  such  a  case  it  would  be  an  allowable  conclusion 
of  the  jury  that,  in  the  exercise  of  their  duty  to  look  out  for 
the  crossing,  the  engineer  and  fireman  could  have  discovered 
the  deceased  and  the  team  in  time  to  give  an  effective  alarm, 
or  to  reduce  the  speed  of  the  train,  and  thereby  avoid  the  col- 
lision. At  least  we  cannot  say  as  a  matter  of  law  that  the  act 
of  the  fireman  in  withdrawing  his  attention  from  the  outlook 
and  giving  it  to  the  coaling  of  the  engine  until  the  mischief  had 
been  done,  and  the  act  of  the  engineer  in  keeping  his  gaze  up<m 
a  window,  which  from  his  seat  commanded  only  a  part  of  the 
right  of  way,  during  the  time  when  he  alone  was  on  watch, 
were  not  negligent.  It  is  true,  as  counsel  argue,  that  the 
duty  of  a  fireman  is  of  varied  character,  and  he  is  not  required 
to  keep  his  eye  glued  on  the  right  of  way,  but  must  perform 
his  other  duties  also.  But  this  does  not  turn  the  point  of 
plaintiff's  proposition  that,  if  proper  watch  or  lookout  at  those 
points  of  peculiar  danger  to  persons  who  may  be  lawfully 
crossing  the  track  had  been  kept,  the  accident  would  not  have 
occurred.  There  is  no  showing  that  this  duty  might  not  have 
easily  been  done  without  interfering  with  due  regard  by  both 
fireman  and  engineer  to  their  other  duties.  If  there  was  any 
reason  why  the  engineer  could  not  have  refrained  from  speed- 
ing up  the  engine  until  he  was  past  this  crossing  and  out  of  the 
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station  yard,  or  why  the  matter  of  coaling  the  engine  could 
not  have  been  delayed  a  matter  of  five  or  ten  seconds,  it  is  not 
shown  in  the  record.  It  is  quite  apparent  that  neither  of  them 
at  that  time  had  any  thought  of  this  crossing  as  calling  for  any 
greater  care  on  their  part  than  the  right  of  way  generally. 
Without  pursuing  the  subject  any  further,  we  hold  that  the 
court  did  not  err  in  submitting  to  the  jury  the  question  of  due 
care. 

IV.  Error  is  assigned  upon  a  ruling  excluding  the  answer 
of  a  witness  who  was  asked  upon  part  of  the  defendants 
whether  the  crossing  where  the  collision  took  place  was  public 

or  private.     The  ruling  was  correct.     The 

9     ISVIDKNGB  * 

'  opinion  eyi-        question  called  for  the  witness'  opinion  or 

clonco  *  conciuS' 

ioub:  non-ex-      conclusion  upou  facts  which  were  entirely 

pert  matters. 

undisputed.  If  the  question  was  material,  it 
was  not  of  a  character  to  call  for  expert  testimony,  and  the 
jurors  were  entitled  to  draw  their  own  conclusions  and  infer- 
ences from  the  proved  or  conceded  facts.  If  it  be  thought  a 
question  of  law,  then  it  was  for  the  court,  and  not  the  witness. 
Moreover,  the  court  explicitly  instructed  the  jury  that  the 
crossing  was  not  a  puUic  one  at  which  statutory  signals  were 
reqiured,  thus  interpreting  the  issues  and  narrowing  the  range 
of  inquiry  by  the  jury  in  a  manner  as  favorable  to  the  defend- 
ants as  could  be  asked  upon  any  theory  of  the  case.  There 
is  no  merit  in  the  objection  here  considered. 

'  y.  The  evidence  tended  to  show  that  plaintiff,  the  father 
of  the  deceased  boy,  was  the  proprietor  of  a  meat  market ;  that 
the  boy  assisted  his  father  in  and  about  the  business  and 

''took  a  man's  place  in  helping  in  the  store,  in 

!<>•  g^™j^gf°»-    butchering  and  in  cutting  up  and  delivering 

22u?n  oflSJi-    Bleats- ' '   He  was  also  described  as  being  intel- 

^ai&^^ud.     li^iit  and  in  good  health.    Over  the  objection 

of  the  defendants,  plaintiff  was  permitted  to 
testify  that  the  reasonable  wages  of  a  butcher  and  meat  cutter 
were  $15  a  week.  We  think  it  not  incompetent  or  immaterial. 
In  the  first  place,  the  boy  was  shown  to  have  already  acquired 
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considerable  experience  in  the  business.  He  was  still  a  minor, 
and  there  was  some  presumption  that  he  would  still  continue 
in  the  business,  at  least  during  his  minority.  Even  if  the  testi- 
mony objected  to  had  reference  to  an  experienced  man  in  this 
kind  of  business,  the  value  of  the  services  of  a  man  would  be 
of  some  assistance  in  arriving  at  the  value  of  the  labor  of  a 
boy  whose  comparative  age,  experience  and  capacity  have  been 
shown.  Moreover,  the  boy,  with  each  passing  year,  would,  if 
living,  have  become  more  experienced  and  efficient,  and  might 
well  be  earning  full  wages  long  before  he  was  21  years  of  age, 
and  the  fact  as  to  the  ordinary  wages  of  a  man  in  such  employ- 
ment was  something  that  the  jury  was  entitled  to  know. 

VI.  Most  of  the  exceptions  taken  to  the  instructions  in 
proper  time  and  argued  to  this  court  are  to  the  effect  that  the 
several  paragraphs  relating  to  the  matter  of  negligence  on  the 

part  of  defendants  ought  not  to  have  been 

^^  SucttoM :       given,  because  the  evidence  was  insufficient  to 

«u8ucfen?y^     support  a  finding  of  any  want  of  due  care  on 

deranceortoB-  their  part.     So  also  it  is  contended  that  all 

timony. 

instructions  upon  the  questions  of  contrib- 
utory negligence  are  erroneous,  because  the  plaintiff  as  a  mat- 
ter of  law,  failed  to  show  due  care  on  the  part  of  deceased. 
These  points  have  already  been  ruled  upon  contrary  to  appel- 
lants' contention,  and  need  not  be  further  considered. 

Objection  is  made  to  the  court's  statement  to  the  jury  that 
the  test  of  "preponderance  and  weight  of  the  testimony  is 
where  you  believe  the  truth  to  be  after  hearing  all  the  evi- 
dence." Counsel  do  not  state  what  they  claim  to  be  the  error 
of  this  instruction,  except  that  it  "throws  the  door  wide  open 
for  the  jury  to  do  what  they  please."  The  language  of  the 
court  at  this  point  is  perhaps  too  brief  and  epigrammatic 
to  be  quite  exact,  but  we  fail  to  discover  in  it  any  prejudicial 
error.'  It  in  substance  says  to  the  jury  that  the  weight  and 
value  of  testimony  are  in  proportion  to  its  persuasive  or  con- 
vincing effect  upon  the  mind  of  the  person  who  gives  it  his 
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candid  consideration^  and  this,  we  think,  is  correct.  Still 
further,  the  quoted  language  is  a  sentence  taken  out  of  the 
body  of  a  paragraph  upon  the  proper  consideration  of  evi- 
dence, and  when  thus  segregated,  does  not  quite  fairly  reflect 
the  substance  of  the  instruction  as  a  whole. 

VII.  The  defendants  asked  the  submission  of  five  special 
interrogatories  to  the  jury,  as  follows : 

''Int.  I.    What  would  Ralph  Johnston  have  earned  each 

year,  had  be  lived,  during  the  first  four  years 

■BR0B:aB8i^-  after  the  date  of  his  death,  less  the  fair  and 

omnibua  aa-  '  probable  cost  of  his  clothing,  maintenance  and 

signment 

care  and  such  matters,  inseparably  connected 
with  his  bringing  up  by  his  father? 

''Int.  II.  What  would  Balph  Johnston  have  earned  each 
year,  had  be  lived,  from  his  17th  birthday  to  his  21st  birthday, 
above  the  fair  and  probable  cost  of  his  clothing,  maintenance 
and  care  and  such  matters  as  are  inseparably  connected  with 
his  bringing  up  by  his  father? 

"Int.  III.  If  you  find  from  the  evidence  any  sum  so 
earned  by  him  yearly  until  he  should  arrive  at  19  years  of 
age ;  and,  further,  if  you  should  find  in  any  sum  that  he  would 
so  earn  above  such  expenses  and  keep  for  each  year  from  his 
19th  birthday  to  his  2l8t  birthday,  then  what  do  you  find  the 
present  value  of  said  sum  to  be  ? 

"Int.  rV.  Did  Balph  Johnston  look  and  listen  for  an 
approaching  train  from  the  south  at  any  time  after  entering 
the  right  of  way  of  the  Wabash  railroad,  up  to  the  time  the 
team  was  driven  upon  the  crossing? 

"Int.  V.  Did  Balph  Johnston  look  and  listen  for  an 
approaching  train  from  the  south  at  any  time  after  passing 
the  line  of  telegraph  poles  within  the  right  of  way  of  said 
Wabash  railroad,  and  before  the  team  was  driven  upon  the 
crossing?" 

The  error  assigned  upon  the  refusal  of  these  requests  is 
omnibus  in  form ;  that  is,  that  the  court  erred  in  not  submit- 
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ling  the  interrogatories  so  asked.    The  argument  thereon  is 

equally  general  and  indefinite — a  method  of 
'  interrogator-    presentation  which  we  have  frequently  said 

ies :  attempt 

tocroM-ez-      raises  no  question  which  we  can  Consider.  But, 

amine  jury.  ^ 

waiving  such  formal  requirements,  we  must 
further  say  that  the  interrogatories  were  directed  to  matters 
of  only  incidental  importance,  and  are  more  of  a  cross-exami- 
nation of  the  jury  than  requests  for  findings  of  fact  vital  to  the 
integrity  and  conclusiveness  of  the  verdict. 

There  were  also  requests  for  other  instructions  which  were 
denied.  An  examination  of  the  record  sho¥^  that,  in  so  far  as 
the  requests  set  forth  sound  rules  of  law  applicable  to  the  case, 
they  were  sufficiently  covered  by  the  charge  prepared  by  the 
court,  and  it  was  not  error  to  refuse  to  restate  them. 

Accompanying  the  exceptions  taken  to  the  court's  charge 
to  the  jury  is  one  said  to  be  upon  a  ruling  which  gave  counsel 
for  defendants  but  15  minutes  to  prepare  and  submit  their 

objections    to    the    several    paragraphs    or 

'  brbob:  ezcep-    instructions.    Neither  in  the  exception  nor  in 

si^fbrr^        counsel's  brief  are  we  directed  to  any  place 

in  the  record  where  a  limitation  of  that  kind 
was  imposed  upon  counsel,  and  after  considerable  search  we 
have  been  unable  to  find  it.  An  exception  without  a  reoord 
upon  which  to  base  it  presents  nothing  for  the  action  of  this 
court 

VIII.  In  the  course  of  the  trial,  counsel  for  the  defend- 
ants asked  a  witness  in  their  behalf  concerning  certain  physical 
facts  in  the  neighborhood  of  the  place  of  the  accident.    The 

trial  court,  apparently  understanding  that  the 
16.  Appm4LANo      matter  referred  to  had  been  shown  by  a  map 

■■BOB :  narm-  *'  *^ 

criticilm^of       already  in  evidence,  the  correctness  of  which 
SJirt*^'*^        neither  party  denied,  interrupted  the  exami- 
nation suggesting  that  it  was  unnecessary  to 
proceed  further  in  that  line ;  but,  counsel  being  insistent,  the 
court  peremptorily  ordered  him  to  stop,  saying,  among  other 
things,  that  ''the  flip  remarks  of  counsel  are  resented  by  the 
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court."  Exception  was  taken  thereto,  and  it  is  arpied  that 
the  language  was  uncalled  for  and  served  to  materially  prej- 
udice the  defense.  The  most  which  can  be  said  of  the  episode 
is  that  it  evidences  a  little  acerbity  of  temper  on  the  part  of 
the  court,  growing  out  of  a  misunderstanding  of  the  purpose 
of  the  questions  being  put  by  counsel,  who,  we  have  no  doubt, 
was  acting  in  entire  good  faith.  Judges  and  counsel  are 
human,  and  it  is  inevitable  that,  in  the  stress  of  a  protracted 
and  hotly  contested  trial,  there  will  be  at  times  flashes  of 
impatience  and  momentary  misunderstandings,  where  neither 
intends  to  be  unjust  or  to  trespass  upon  the  province  of  the 
other;  and  sha^  words  are  indulged  in  which  a  little  reflec- 
tion would  have  repressed;  but  they  do  not  often  have  any 
effect  to  prejudice  the  rights  of  a  litigant.  We  can  presume  no 
such  prejudice  in  this  case,  where  the  language  of  the  court 
of  which  complaint  is  made  had  no  reference  whatever  to  the 
defendants  or  to  the  merits  of  the  controversy  being  tried. 
While  the  circumstance  is  to  be  regretted,  it  is  not  of  a 
character  to  justify  an  order  for  a  new  trial. 

In  other  exceptions  to  which  some  attention  has  been  given 
in  argument  and  not  covered  by  the  discussion  already  had, 
we  flnd  nothing  of  merit  which  calls  for  further  extension  of 
this  opinion.  The  case  appears  to  have  been  fairly  tried,  with- 
out prejudicial  error,  and  the  judgment  below  iB-^Affirmed. 


Evans,  C.  J.,  Dbbmeb  and  Pbeston,  JJ.,  concur. 


LiBBOB  Keen,  Appellant,  v.  Continental  Casualty  Co., 

Appellee. 

INSUBAKOE:     Accident  Pdicy— Oenenl  and  Ltanltlng  OlMset*- 

1    Ckmstmctlon.    A  general  clause  in  a  policy  of  accident  insurance, 

providing  a  certain  indemnity  in  case  of  deatk  by  accidental  means, 

does  not  render  nugatory  a  subsequent  specific  clause,  limiting  the 

Vol.  176  U,— 33 
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indemnity  in  ease  an  accidental  injury  results  in  certain  named 
diseases.  80  held  in  case  of  an  injury  resulting  in  hernia.  Liberty 
of  contract  justifies  such  a  contract. 

PRINCIPLE  APPLIED:  In  instant  case,  the  general  dause 
promised  to  pay  the  full  named  indemnity,  ' '  in  the  event  that  said 
insured,  •  •  •  ghi^i]  receive  personal  bodily  injury,  which  is 
effected  directly  and  independently  of  all  other  causes  through  ex- 
ternal, violent  and  purely  accidental  means  *  *  *"  The  specific 
clause  limiting  liability  was:  ''In  ofiy  of  the  loeses  covered  by 
this  policy  •  •  •  where  the  accidental  injury  causing  the  loss 
results  in  hermit  *  *  *  the  amount  payable  shall  be  one 
fourth  of  the  amount  which  otherwise  would  be  payable  under  this 
policy,  anything  in  this  policy  to  the  contrary  notwithstanding, 
and  subject  otherwise  to  all  the  conditicms  in  this  policy  contained.'' 
Held,  the  limiting  clause  applied  where  the  deceased  slipped,  suf- 
fered a  hernia,  and  died  solely  therefrom. 

nreURAKOE:    Aoddeiit— BjdJrtence  of  IMseMe  or  Bodily  Inflniiity— 

2  Byldonco.  Under  a  policy  of  accident  insurance  agreeing  to  pay 
indemnity  "provided  that  neither  such  injury  nor  inability  is  in 
consequence  of  nor  contributed  to  by  any  bodily  or  mental  defect, 
disease  or  infirmity  of  the  insured,''  evidence  reviewed,  and  held 
to  justify  the  finding  that  deceased  was  not  suffering  from  hernia 
prior  to  the  accident,  and  that  there  was  no  disease  or  bodily  in- 
firmity which  was  the  cause  of  the  death. 

IN8UBAK0E:    Tztal— Ezlstenoe  of  Dtseaie  or  Bodily  Infimiity— In- 

3  itmctiomi— Snfflclency.  Instructions  reviewed,  and  held  to  suf- 
ficiently present  defendant's  claim  that  deceased  did  not  die  solely 
from  an  injury  effected  through  accidental  means. 

Apped  from  Pottawattamie  District  Court. — ^Thomas 

Abthub^  Judge. 

Monday,  October  4,  1915. 
Beheabino  Denied  Friday,  April  7,  1916. 

AonoN  at  law  upon  an  accident  insurance  policy  for 
$5,000  issued  to  William  W.  Keen,  deceased,  and  payable  to 
him  or  his  wife,  Libbie  Keen,  the  plaintiff.  There  was  a 
renewal  of  the  policy,  under  the  terms  of  which  its  value  was 
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to  increase  each  year  $250.  At  the  time  of  the  renewal,  the 
indemnity  for  death  was  $6,750.    The  policy  also  provided : 

'*In  the  event  that  insured,  while  this  policy  is  in  force, 
shall  receive  personal,  bodily  injury,  which  is  effected  directly 
and  independently  of  all  other  causes,  through  external,  vio- 
lent and  purely  accidental  means,  and  which  causes  at  once 
total  and  continuous  inability  to  engage  in  any  labor  or  occu- 
pation, and  which  is  not  in  consequence  of  nor  contributed  to 
by  any  bodily  or  mental  defect,  disease  or  infirmity  of  the 
insured." 

Plaintiff  sued  for  the  full  amount  of  the  policy.  At  the 
close  of  all  the  evidence,  defendant  moved  for  a  directed  ver- 
dict, which  motion  was  overruled.  The  court  instructed  that, 
if  plaintiff  recovered;  the  recovery  could  be  only  for  one 
fourth  the  amount  of  the  policy,  and  submitted  special  inter- 
rogatories, which  will  be  set  out  in  the  opinion.  The  jury 
found  for  plaintiff  in  the  sum  of  $1,817.15.  Plaintiff  moved 
for  judgment  on  the  special  findings  for  the  full  amount  of  the 
policy;  also  moved  for  new  trial.  Both  motions  were  over- 
ruled, and  judgment  rendered  for  the  amount  stated.  Plaintiff 
appeals  from  the  refusal  of  the  court  to  allow  the  larger  recov- 
ery. Defendant  also  appeals  from  the  overruling  of  its  motion 
to  direct  a  verdict  and  from  the  judgment  rendered.  Defend- 
ant first  served  notice  of  appeal,  but  filed  no  abstract  until 
after  plaintiff  had  perfected  her  appeal  by  serving  notice, 
filing  abstract  and  argument.  Plaintiff  will  be  treated  as 
appellant. — Affirmed  on  hoik  appeals. 

/.  N.  FUckinger  &  George  8.  Wright  and  Clifford  Powell^ 
for  appellant. 

Saunders  &  Stuart  and  M.  P.  Cornelius,  for  appellee. 

Pbbston,  J. — 1.  It  is  necessary  that  a  further  brief  state- 
ment of  the  record  be  made.  A  further  provision  of  the 
policy  is: 
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' '  Where  accidental  injury  results  in  hernia    •     .     •    the 

amount  payable  shall  be  one  fourth  of  the 

1.  iN8URANCB:ac-  amount  which  otherwise  would  be  payable 

cldent  policy: 

fimHin  c?au8-    ^^^^^  ^^^  policy,  anything  in  this  policy  to 
Son^^"*^*^"^'      the   contrary   notwithstanding,   and  subject 

otherwise  to  all  the  conditions  in  this  policy 
contained." 

In  the  application  by  deceased,  he  stated : 

**I  have  not  now  nor  have  I  had  any  infirmity  or  defect  in 
mind  or  body.  I  am  not  now  suffering  from  hernia  nor  any 
periodical,  chronic,  mental  or  physical  disease." 

Defendant  pleaded  these  provisions,  and  alleged  that,  at 
the  time  the  application  was  made,  the  insured  had  hernia, 
and  that,  if  the  insured  suffered  any  injury  as  alleged,  such 
injury  resulted  in  hernia,  and  by  reason  thereof  the  defend- 
ant is  liable  for  only  one  fourth  of  the  amount  due.  For 
reply,  plaintiff  denied  that  deceased  was  suffering  from  hernia 
or  any  other  disease.  The  court  instructed  that,  if  the  jury 
found  from  the  evidence  that  deceased  had  hernia  at  the  time 
of  the  application,  they  need  proceed  no  further,  but  should 
return  a  verdict  for  defendant,  and,  as  before  stated,  that  in 
no  event  should  plaintiff  recover  more  than  $1,817.15.  The 
interrogatories  submitted  to  the  jury  and  the  answers  thereto 
follow : 

''  (1)  Q.  Was  William  W.  Keen  afflicted  with  the  dis- 
ease known  as  hernia  when  he  made  his  application  for  insur- 
ance, on  the  9th  day  of  January,  1908 1    A.  No. 

"  (2)  Q.  Was  the  injury,  if  any,  to  William  W.  Keen 
a  personal  bodily  injury,  effected  directly  and  independently 
of  all  other  causes  through  external,  violent  and  purely  acci- 
dental means?    A.  Yes. 

"(3)  Q.  Was  the  injury  and  death  of  William  W. 
Keen  contributed  to  or  caused  by  any  disease  or  infirmity 
other  than  the  accident?    A.   No. 

(4)     Q.    Was  the  deceased,  William  W.  Keen,  just 


41 
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prior  to  the  date  of  the  alleged"  injury,  September  6,  1911, 
afflicted  with  the  disease  called  hernia?    A.  No. 

'*(5)  Q.  Was  the  injury  and  death  of  William  W. 
Keen  solely  the  result  of  injuries  sustained  while  lifting  or 
attempting  to  lift  a  boatT    A.  Yes." 

We  are  of  opinion  that  the  eyidence  is  undisputed  that 
the  injury  resulted  in  hernia.  We  do  not  understand  plaintiff 
to  contend  otherwise.  The  plaintiff's  propositions  and  argu- 
ment are  that  prior  provisions  of  the  policy  provide  for  the 
payment  of  $5,000  where  the  insured  shall  receive  personal, 
bodily  injury  which  is  effected,  directly  and  independently  of 
all  other  causes,  through  external,  violent  and  accidental 
means,  etc.,  and  that  such  conditions  must  be  construed  most 
strongly  against  the  insurer  and,  taken  together  with  other 
provisions,  they  must  be  held  to  apply  to  such  disease  or 
bodily  or  mental  infirmity  as  in  some  manner  contribute 
directly  or  indirectly  to  the  death;  that  it  is  not  enough  to 
defeat  recovery  to  show  either  disease  or  bodily  or  mental 
infirmity,  citing  Vernon  v.  Iowa  State  Trcuveling  Men's  Assn., 
158  Iowa  597 ;  Binder,  Admr.,  v.  National  Masonic  Accident 
Assn.,  127  Iowa  25;  that  death  resulting  from  disease  which 
follows  as  a  consequence  of  a  physical  injury  is  an  accidental 
death  within  the  meaning  of  the  policy,  citing  Delaney  v.  Mod- 
em Accident  Club,  121  Iowa  528;  also  the  fishbone  case, 
Jenkins  v.  Hawkeye  Com.  Men's  Assn.,  147  Iowa  113 ;  that, 
where  a  policy  excepted  liability  from  hernia,  death  from 
strangulated  hernia  caused  by  the  external  violence  and  fol- 
lowed by  a  surgical  operation  was  covered  by  the  policy,  not 
being  included  within  the  terms  of  the  exception,  and  the  com- 
pany is  not  relieved  from  responsibility  where  hernia  is  caused 
by  external  injury,  citing  cases;  that,  where  hernia  was 
excepted  in  the  policy,  and  the  insured  fell  and  became  afflicted 
with  strangulated  hernia,  resulting  in  a  surgical  operation 
and  death,  the  policy  is  to  be  construed  that  death  from  hernia 
caused  solely  and  directly  by  external  violence  and  a  neces- 
sary surgical  operation  was  not  within  the  exception,  citing 
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cases ;  that  death  resulting  from  a  fall  is  covered  by  the  policy, 
although  the  fall  might  have  been  due  to  a  temporary  disease, 
the  fall  and  not  the  disease  being  the  proximate  cause  of  death, 
citing  Meyer  v.  FidelUy  &  CastuUiy  Co.,  96  Iowa  378 ;  that, 
where  death  from  a  rupture  of  a  kidney  produced  by  an  acci- 
dental fall  is  the  result  of  the  accident,  independent  of  other 
causes,  the  injury  is  within  the  provisions  of  the  policy, 
although  a  cancerous  condition  of  the  kidney  made  the  rupture 
possible,  citing  Fetter  v.  Fidelity  &  Casualty  Co,,  174  Mo.  256 
(61  L,  B.  A.  459). 

Counsel  for  plaintiff  concede  that,  if  the  death  may  have 
resulted  from  either  disease  or  accident,  there  is  no  presump- 
tion as  to  the  cause  of  death,  but  contend  that  the  burden  of 
proof  is  on  the  insurer  to  show  that  the  cause  of  death  was 
disease,  and  not  accident,  citing  the  Fetter  case,  supra,  and 
other  cases. 

It  is  plaintiff's  contention  that  all  questions  of  interpre- 
tation are  eliminated  by  the  special  findings  of  fact  of  the 
jury,  which  furnish  no  basis  for  the  defendant's  contention, 
and  show  that  the  injury  and  death  were  the  direct  and 
immediate  result  of  the  injury,  without  the  intervention  of  any 
preceding  or  subsequent  disease.  Some  of  these  propositions 
are  pertinent  to  the  inquiry  as  to  whether  plaintiff  is  entitled 
to  recover  in  any  amount.  But  here  we  have  a  specific  pro- 
vision of  the  policy  that,  if  an  injury  results  in  hernia,  the 
recovery  is  to  be  but  one  fourth  the  amount  which  would  other- 
wise be  payable,  notwithstanding  other  provisions  of  the  policy. 
It  is  contended  by  defendant  that  the  liability  of  the  company 
under  the  express  provisions  of  the  policy  is  limited  to  one 
fourth  of  the  amount  otherwise  due,  and  there  can  be  no  recov- 
ery in  excess  of  that  sum,  and  that  provisions  in  policies  of  ac- 
cident insurance  stipulating  for  non-liability,  or  for  a  reduced 
liability  in  the  event  that  the  insured  is  injured  under  certain 
conditions  or  in  certain  designated  ways,  or  in  the  event  that 
the  accident  results  in  certain  designated  bodily  injuries,  are 
valid,  and  have  been  universally  sustained  by  the  courts,  citing 
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Flower  v.  Continenidl  CcauaUy  Co.,  140  Iowa  510;  Little  v. 
Iowa  8.  T.  M.  Agsn,,  154  Iowa  440 ;  Continental  Casualty  Co. 
V.  Fleming  (Ky.),  124  S.  W.  331 ;  Continental  Casualty  Co.  v. 
Morris  (Texas),  102  S.  W.  773 ;  Diddle  v.  Continmtal  Casualty 
Co.  (W.  Va.),  63  S.  E.  962.  We  are  of  opinion  that  the  trial 
court  did  not  err  in  limiting  the  recovery  to  one  fourth. 

2.  Deceased  and  his  wife  were  at  Bald  Eagle  Lake, 
Minnesota,  at  the  time  of  the  alleged  accident.  On  the  morn- 
ing of  September  6, 1911,. he  went  to  the  lake,  a  short  distance 

from  the  house,  to  go  fishing.  It  had  rained 
2.  iNsuRANCTrac-  the  night  before,  and  there  was  water  in  the 

cident :  exist-  ^  ' 

Sr^bodiiy  fi?^*    boat  which  he  was  to  use.    PlaintiflP's  claim  is 
dencef'*^"       ^^^^  there  was  water  in  the  boat  and  that 

deceased  attempted  to  turn  it  over  to  turn  the 
water  out,  and  slipped,  and  felt  something  break  loose  inside 
of  his  bowels.  There  was  no  one  but  deceased  present  at  that 
time.  Declarations  of  deceased  claimed  as  part  of  the  res 
gestae  are  shown  as  to  the  cause  of  the  injury.  There  is  evi- 
dence that,  when  deceased  returned  to  the  house,  he  complained 
of  severe  pain,  physicians  were  sent  for,  and  an  examination 
disclosed  that  there  was  then  a  hernia,  which  developed  into  a 
strangulated  hernia.  He  was  taken  to  Omaha,  where  an  opera- 
tion was  performed  to  relieve  the  patient.  He  died  of  peritoni- 
tis in  two  or  three  days.  There  is  no  question  for  us  as  to 
whether  the  deceased  was  injured  in  the  manner  claimed, 
because  counsel  for  defendant  concede  in  argument  that: 

''The  undisputed  evidence  dearly  established  that  the 
death  of  the  insured  was  brought  about  by  the  strangulation 
of  an  umbilical  hernia ;  that  if  this  hernia  did  not  exist  prior 
to  the  alleged  accident,  then,  under  the  evidence,  it  must  neces- 
sarily have  been  caused  by  the  accident,  in  which  event,  under 
the  terms  of  the  policy,  the. company's  liability  would  be  one 
fourth  the  amount  otherwise  due.  The  trial  court  wis  con- 
fronted with  this  situation;  the  undisputed  evidence  showed 
that  death  was  caused  by  strangulated  hernia.  If  the  hernia 
existed  prior  to  the  accident,  there  was  no  liability.    If  the 
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accident  caused  the  hernia,  there  was  a  liability  of  one  fourth. 
.  .  •  The  court  concluded  that  there  was  a  conflict  in  the 
testimony  as  to  whether  the  hernia  existed  prior  to  the  alleged 
aocident  or  was  caused  by  it.  It  instructed  the  jury,  in  effect, 
that  they  should  find  that  the  defendant  was  not  liable  in 
any  amount  if  the  hernia  existed  prior  to  the  accident;  that, 
if  the  alleged  accident  was  the  cause  of  the  hernia,  then  the 
limit  of  the  defendant's  liability  was  one  fourth.  . 
While  we  feel  very  strongly  that  the  verdict  of  the  jury  to  the 
effect  that  the  insured  did  slip  and  that  the  necessary  element 
of  accidental  means  was  present,  was  against  the  overwhelming 
weight  of  the  evidence,  we  shall  not  urge  that  the  trial  court 
erred  in  not  taking  the  case  from  the  jury  on  that  ground,  and 
we  shall  not  consider  this  question  in  our  argument.  .  .  . 
The  undisputed  evidence  shows  that  the  injury  was  not  the 
cause  of  death.  .  .  .  We  contend  that  the  trial  court 
should  have  directed  a  verdict  for  the  defendant,  because  the 
undisputed  evidence  showed  that,  even  if  the  insured  did 
receive  an  injury  through  accidental  means,  such  injury  was 
not  the  sole  cause  of  death  independent  of  pre-existing  defect 
or  infirmity.  This  is  the  only  ground  upon  which  we  now  ask 
reversal.  .  .  .  The  undisputed  evidence  shows  that  Keen 
was  suffering  from  a  hernia,  or  bodily  defect,  at  the  time  of 
this  alleged  accident,  and  that  this  infirmity  was  at  least  one 
of  the  causes  of  death. ' ' 

The  point  then,  and  the  only  point,  for  determination  on 
defendant's  appeal,  is  the  one  indicated  in  the  foregoing 
quotation  from  defendant's  brief.  Evidence  was  introduced 
on  behalf  of  defendant  that  deceased  had  hernia  before  the 
injury,  and,  had  the  jury  so  found,  such  finding  would  have 
had  sufficient  support.  But,  after  a  careful  reading  of  the 
record,  we  think  that  there  was  sufficient  evidence  to  support 
the  verdict  and  special  findings  of  the  jury,  and  that  the 
deceased  was  not  so  afflicted  at  the  time  of  his  application  or 
at  the  time^f  the  accident.  We  shall  not  attempt  to  refer  to 
all  of  it. 
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Deceased  was  about  60  years  of  age,  6  feet  in  height; 
weight,  240  to  250  pounds.  He  had  been  a  railway;  conductor, 
but,  for  some  years  prior  to  his  death,  he  had  been  baggage 
man.  He  was  somewhat  corpulent,  and  for  a  year  or  such  a 
matter  before  his  death,  had  been  "bearing  a  rubber  obesity 
belt  one  foot  wide  in  front,  but  it  did  not  reach  up  to  the  navel. 
It  is  plaintiff's  contention  that  this  belt  was  worn  by  deceased 
for  his  comfort  because  he  was  required  to  be  on  his  feet  a 
great  deal.  Plaintiff  testified  that  deceased  went  to  the  lake 
on  September  4, 1911,  for  a  vacation ;  that,  when  he  came  to  the 
lake,  he  was  in  his  usual  robust  health — ^no  disease  of  any 
nature  whatever;  never  had  complained  of  any  ailment 
whatever. 

"Next  morning  he  was  suffering  such  intense  pain  we 
called  the  doctor.  When  the  doctor  came  the  first  time,  he  did 
not  make  an  examination  of  the  bowels,  but  did  the  second 
trip.  The  second  visit  was  about  three  hours  after  the  first. 
At  this  time,  he  made  a  personal  examination  of  Mr.  Keen's 
body,  and  I  saw  the  stomach  and  bowels  at  that  time.  The 
tissues  seemed  very  much  swollen  and  inflamed,  and  the  intes- 
tines protruded  about  three  inches,  as  near  as  I  could  tell. 
There  seemed  to  be  much  swelling  and  inflammation.  At  that 
time,  he  was  moaning  and  writhing  with  pain  and  had  high 
fever.  Dr.  Francis  said  there  were  indications  of  peritonitis. 
After  I  found  the  condition  of  Mr.  Keen,  we  came  on  the  first 
train  to  Omaha.  The  doctors  made  an  examination  and  said 
it  was  necessary  to  have  an  operation.  They  operated  Satur- 
day afternoon,  September  9th,  and  he  lived  until  the  next 
Tuesday  morning.  After  we  left  the  lake,  the  swelling  of  the 
abdomen  and  the  intestines  increased  and  the  protnlsion  of 
the  intestines  increased.  The  protrusion  of  the  intestines 
was  at  the  navel.  There  had  been  no  protrusion  of  the  intes- 
tine in  the  navel  prior  to  the  time  he  went  to  the  lake.  About 
a  year  prior  to  the  time  there  had  been  a  sort  of  swelling  or 
projection  not  bigger^than  a  hazelnut  at  the  navel.  It  was 
about  this  time  that  he  secured  the  belt  which  he  wore  from 
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the  time  he  got  it  and  was  wearing  it  at  the  time  he  came 
to  the  lake.  After  the  injury,  we  could  feel  the  intestine  in 
the  sac.  When  I  first  saw  this  after  he  came  back  from  the 
boat  landing,  it  was  about  half  the  size  of  an  egg  and  kept 
increasing  in  size."       ^ 

Dr.  Jonas,  testifying  for  defendant,  testified  as  to 
deceased 's  consulting  him  about  a  belt  about  a  year  before,  and 
says: 

''At  that  time  there  had  been  no  pressing  of  the  intestines 
through  the  lining.  There  was  no  breaking  through  of  the 
peritoneal  lining  at  all  or  of  the  intestine  at  that  time,  nor 
anything  of  the  kind.  He  did  not  complain  of  any  pain  in  the 
umbilicus.  Saw  him  next  in  the  hospital,  September  6,  1911, 
suffering  from  peritonitis.  There  was  nothing  to  indicate  that 
his  prior  condition  was  the  cause  of  his  condition  then.  In  my 
opinion,  his  condition  was  due  to  an  accident,  lifting  the  boat 
and  straining.  His  death  was  from  peritonitis,  induced  by  the 
strangulation  resulting  from  attempting  to  lift  the  boat.  The 
cause  of  his  death  was  hernia  only  as  connected  with  the  strain 
and  the  lifting  of  the  boat.  The  diagnosis  of  his  condition  in 
the  hospital  would  be  attributed  to  the  strain  in  lifting  the  boat. 
The  strain  of  lifting  the  boat  caused  the  protrusion  of  the 
intestine,  and  the  strangulation  created  inflammation  at  that 
point  which  developed  in  peritonitis,  which  caused  his  death. 
Next  to  the  groin,  the  navel  is  the  weakest  point  in  the 
abdominal  region." 

Dr.  Francis,  testifying  for  defendant,  said  he  saw  deceased 
at  the  lake  on  September  7th. 

"I  asked  him  as  to  his  condition  and  the  probable  cause 
of  it.  Told  me  he  thought  it  was  something  he  ate  that  didn't 
agree  with  him.  I  did  not  find  a  protrusion  of  the  intestine 
at  the  umbilicus.  I  pronounced  it  an  obstruction  of  the  intes- 
tine. About  a  month  after  the  injury,  I  wrote  the  following 
letter  to  Mrs.  Keen:  'Dear  Madam:  I  have  not  heard  from 
any  insurance  company,  but  I  firmly  believe  that  his  death 
was  due  to  an  accident.'  " 
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In  his  testimony  as  a  witness,  he  claimed  that  he  had 
omitted  the  word  ''not;''  that  his  death  was  not  due  to  an 
accident. 

"I  told  you  he  had  an  obstruction  of  the  bowels.  I  was 
pretty  firmly  of  the  opinion  at  that  time  it  was  hernia.  I  never 
found  it  out  personally,  but  I  was  told  so.  I  received  the 
ordinary  fees  as  paid  in  this  state  for  this  kind  of  testimony — 
$50 — ^which  has  already  been  paid." 

This  is  not  all  the  testimony  of  the  doctor.  He  gave  evi- 
dence against  plaintiff  and  explained  some  prior  statements 
made  by  him. 

Mrs.  Keen  testified,  in  rebuttal,  that : 

''At  the  time  the  policy  was  issued,  Mr.  Keen  did  not 
have  a  hernia  or  anything  that  indicated  in  the  slightest 
a  sign  of  a  hernia;  that  up  to  the  time  he  went  to  Bald  Eagle 
Lake  he  did  not  at  any  time  make  any  complaint  of  pain  in 
his  stomach  or  bowels  or  a  hernia.  About  a  year  before  his 
death  there  was  a  small  knot  of  fat,  it  protruded  at  the  navel 
and  was  caused  by  a  cough  he  had.  The  largest  I  ever  saw  it, 
it  was  about  the  size  of  a  hazelnut ;  there  was  never  any  com- 
plaint of  pain  or  suffering  by  Mr.  Keen  in  connection  with 
that ;  Mr.  Keen  did  not  ever  have  a  hernia  or  trouble  or  dis- 
ease for  20  years  prior  to  the  injury,  that  I  know  of . " 

Witness  Schonlau  testified : 

''Am  assistant  station  master  at  the  Union  Station  at 
Omaha.  Had  known  Mr.  Keen  six  or  seven  years,  never  knew 
of  his  being  ill  or  sick  in  that  time;  I  was  with  him  several 
times  a  day  just  before  he  went  to  the  lake  in  September. 
He  was  on  his  feet  almost  constantly,  11  or  12  hours  a  day; 
never  heard  him  make  any  complaint  of  pain.  Shortly  before 
he  went  to  the  lake  in  September,  I  saw  the  front  part  of  his 
body  naked;  I  didn't  notice  any  indication  of  a  protrusion 
of  the  navel.  When  he  took  the  train  to  go  to  the  lake,  he  was 
in  perfect  health,  as  far  as  I  could  see." 

Witness  Nichols  says : 

"I  knew  Keen  10  years;  I  lived  in  the  house  with  him  a 
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year  and  half.  He  was  a  fine  looking  man  and  very  active  and 
well  for  his  size.  I  never  saw  anything  wrong  with  him  in  any 
way,  shai>e  or  form  or  heard  him  complain.  He  was  very  ener- 
getic and  active." 

Dr.  Hanchett,  physician  and  surgeon  for  34  years,  says: 

' '  I  am  acquainted  with  the  manifestations  of  what  is  called 
an.  ordinary  hernia.  Q.  Supposing  a  fleshy  man,  weighing 
about  250  pounds,  should  have  a  protrusion  at  the  navel,  say, 
about  the  size  of  a  hazelnut,  which  increased  or  decreased  in 
size  from  coughing,  and  suppose  that  had  existed  for  several 
years,  but  no  pain  or  inconvenience  to  the  patient  is  noticed, 
no  discomfort;  to  what  would  you  ascribe  that  condition — • 
that  of  hernia  or  otherwise?  A.  Well,  that  might  be  simply 
the  development  of  the  external  parts  without  any  hernial 
protrusion  through.  It  might  be  hernial,  of  course,  but  we 
should  expect  that  there  would  be  pain  and  discomfort,  and 
if  it  was  a  growth,  and  of  only  that  very  small  size,  it  would 
hardly  be  called  a  hernia  at  that  point.  Q.  If  it  was  a  hernia, 
such  as  a  protrusion  of  omentum  or  of  peritoneum  in  a  sac 
of  that  kind,  it  would  be  ordinarily  accompanied  with  pain  or 
discomfort?    A.  It  would  be  likely  to  be;  yes,  sir." 

On  cross-examination,  in  answer  to  defendant's  hyx>o- 
thetical  question  based  upon  its  assumed  state  of  facts,  but  as  to 
which  there  was  a  conflict,  witness  answered  that,  if  such  facts 
were  true,  it  would  indicate  a  hernia  of  some  considerable 
duration,  but  that  upon  such  a  state  of  facts,  there  would  be 
pain  or  discomfort.  In  answer  to  a  similar  question,  Dr. 
Tinley  said  it  could  and  could  not  be  hernia ;  that : 

''The  feeling  of  the  mass,  the  location  and  the  increase  and 
decrease  in  size  would  have  to  be  the  guide  by  which  it  was 
judged,  and  our  ability  to  reduce  the  same.  If  there  was 
bulging  from  coughing  and  a  deficiency  in  the  muscular  wall 
at  that  point — ^you  would  have  to  take  the  two  points  in  con- 
sideration— there  would  be  a  suspicion  of  hernia,  but  not  posi- 
tive evy^ence  of  it.  There  is  almost  constant  pain  W||iile  there 
is  a  biilging.    A  congenital  opening  in  the  wall  through  which 
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a  hernia  might  pass,  although  the  hernia  had  not  yet  passed 
through  it,  would  be  a  defect  in  the  physical  make-up.  I 
would  have  to  say  it  would  be  abnormal,  but  it  would  be  a 
common  abnormality.  A  man  in  normal  or  perfect  condition 
would  not  have  such  an  opening  there.  A  lean  man  is  just  as 
apl  to  have  hernia  as  a  fat  man.  Q.  Isn't  it  a  fact  that  a 
large  percentage  of  people  beyond  60,  who  are  fat,  have  more 
or  less  a  sort  of  a  navel  protrusion — ^navel  prominence  by 
reason  of  being  fat,  than  others?  A.  Yes,  sir.  Q.  Suppose, 
for  instance,  a  man  is  lifting  a  boat  and  slipped  and  he  at 
once  had  strangulated  umbilical  hernia  causing  peritonitis,  and 
death ;  that  for  eight  or  ten  years  he  had  had  that  slight  pro- 
trusion as  referred  to  with  no  discomfort  or  pain,  etc.,  would 
you  ascribe  the  umbilical  hernia  to  former  condition,  or  to  the 
fact  that  he  had  slipped  in  trying  to  lift  the  boat  and  throw 
out  the  water  T  A.  No  question  from  what  has  been  stated  but 
that  there  was  a  rupture  of  the  intestine  brought  down  there 
by  the  strain." 

Witness  Quinn  says  that  Mr.  Keen  was  in  the  habit  of 
passing  the  residence  of  the  witness,  passing  up  and  down  the 
hill  nearly  every  day  and  that  he  never  noticed  anything 
wrong  with  him. 

Witness  Cook  lived  near  Mr.  Keen  and  had  seen  him 
mowing  his  lawn  a  great  many  times ;  made  neighborly  calls  ; 
never  heard  him  complain  of  hernia. 

Such,  in  a  general  way,  is  the  evidence  introduced  by 
plaintiff  on  this  point,  and  we  think  it  is  sufficient  to  show 
that  the  jury  could  have  found  that  deceased  was  not  suffering 
from  hernia  prior  to  the  accident,  and  that  there  was  no  dis- 
ease or  bodily  infirmity  which  was  a  cause  of  the  death.  The 
defendant's  evidence  was  not  undisputed,  as  it  contends,  but 
there  was  a  conflict  which  was  for  the  determination  of  the 
jury. 

There  is  no  claim  by  defendant  that  deceased  had  any 
other  disease  prior  to  the  injury.  Because  of  this  conflict,  we 
deem  it  unnecessary  to  discuss  at  any  length  the  cases  cited 
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by  defendant,  to  the  effect  that  there  could  be  no  liability 
for  a  disability  happening  directly  or  indirectly,  wholly  or  in 
party  because  of  or  resulting  from  any  disease  or  bodily 
infirmity,  as  some  of  the  policies  in  the  cases  cited  provide. 
Defendant's  citations  are  Binder  v.  Association^  supra,  Delaney 
V.  Company,  supra,  Vernon  v.  Association,  supra,  and  other 
like  cases.  But  we  are  of  opinion  that,  in  the  instant  case,  the 
court,  by  its  instructions,  covered  all  that  defendant  claims  for 
its  cases. 

The  trial  court  instructed : 

"  (9)  Among  other  things,  the  policy  in  suit  provides  for 
payment  of  indemnity  in  the  event  that  insured  'shall  receive 
personal  bodily  injury,  which  is  effected  directly  and  inde- 
pendently of  all  other  causes  through  external, 
'*  trtST^istenoe  violent  and  purely  accidental  means,  and  pro- 
bodiUMnflrai-  vided  that  neither  such  injury  nor  inability 
tions:  suffl*        is  in  couscquence  of  nor  contributed  to  by  any 

bodily  or  mental  defect,  disease  or  infirmity 
of  the  insured.'  And  you  are  instructed  that  such  provision 
is  binding  upon  the  plaintiff  and  the  defendant  in  this  case. 

''(10)  It  is  contended  by  the  defendant  company  that, 
prior  to  and  at  the  time  of  the  alleged  accident,  the  insured 
had  on  his  person,  at  his  navel,  a  hernia,  and  that  such  hernia 
developed  into  the  strangulated  hernia  which  afterward 
appeared  at  the  identical  same  place,  and  that  such  smaller 
hernia  contributed  to  causing  the  strangulated  hernia  and  the 
death  of  the  insured,  and  that  the  accident,  if  there  was  one, 
was  not  the  sole  and  only  cause  of  the  death  of  the  insured. 
On  the  other  hand,  the  plaintiff,  while  admitting  that  there 
was  a  small  protrusion  or  lump  at  the  navel,  before  the  acci- 
dent, claims  that  it  was  not  hernia,  and  that  it  in  no  wise 
contributed  to  the  death  of  the  insured.  The  burden  of  proof 
is  upon  the  plaintiff  to  establish  by  the  evidence  that  William 
W.  Keen  received  a  personal,  bodily  injury,  effected  directly 
and  independently  of  all  other  causes,  through  purely  acci- 
dental means,  and  that  his  death  resulted  necessarily  and 
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solely  from  such  injury.  If  she  has  so  shown  by  a  preponder- 
ance of  the  evidence,  and  the  other  matters  necessary  to  her 
recovery  have  been  shown,  under  these  instructions,  then  she 
will  be  entitled  to  recover  in  this  action.  But,  if  she  has 
not  thus  shown  by  the  evidence,  your  verdict  must  be  for  the 
defendant.  If  you  find  from  the  evidence  that  the  death  of  the 
insured  was  contributed  to  by  the  bodily  defect  existing  at  his 
navel  before  the  accident,  if  there  was  an  accident,  then  you 
must  find  for  the  defendant.  If  you  find  from  the  evidence 
that  the  insured  did  in  fact  suffer  an  accidental  injury  sub- 
stantially as  claimed  by  the  plaintiff,  and  as  described  in  other 
instructions  herein,  and  that  such  injury  aggravated  a  bodily 
defect  present  at  the  time,  at  the  navel  of  the  insured,  and 
co-operated  with  such  defect  in  causing  the  death  of  the 
insured,  then  under  such  circumstances,  if  you  should  so  find 
them  from  the  evidence,  the  plaintiff  cannot  recover  in  this 
action,  and  you  must  find  for  the  defendant.  Whether  or  not 
the  accident  in  question,  if  you  find  there  was  an  accident,  was 
the  proximate  and  sole  cause  of  the  death  of  William  W.  Keen, 
is  a  question  of  fact  for  you  to  determine  from  the  evidence, 
governed  by  the  foregoing  instructions,  on  that  matter.  In 
deciding  said  matter,  you  should  consider  the  physical  condi- 
tion of  the  insured  prior  to  the  alleged  accident  and  after- 
wards, as  shown  by  the  evidence,  and  all  the  facts  and  circum- 
stances in  evidence  bearing  thereon. 

**(11)  If  you  find  from  the  evidence  that  insured  was 
free  from  hernia  at  the  time  he  made  the  application  for  the 
policy  in  suit,  and  you  further  find  from  the  evidence  that 
the  insured  did  in  fact  suffer  an  accidental  injury  effected 
directly  and  independently  of  all  other  causes  through  purely 
accidental  means,  and  that  the  death  of  William  W.  Keen 
resulted  necessarily  and  solely  from  such  injury,  as  herein- 
before instructed,  then  plaintiff  will  be  entitled  to  recover 
in  this  action;  but  if  such  matters  are  not  so  shown,  your 
verdict  must  be  lor  the  defendant." 

These  instructions  are  as  favorable  to  defendant  as  it 
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could  ask.  Some  of  plaintiff's  cases  have  already  been  refer- 
red to  in  Paragraph  1  of  the  opinion.  They  also  rely  on  some 
of  the  cases  cited  by  defendant  and  the  following  additional 
authorities:  Thornton  v.  Travelers'  Ins.  Co,  (Ga.),  42  S.  B. 
287;  Fetter  v.  Casualty  Co.,  supra.  But,  for  the  reasons 
already  stated,  we  deem  it  unnecessary  to  refer  further  to  the 
cases. 

Plaintiff's  motion  to  strike  defendant's  argument  is  over- 
ruled.    The  judgment  and  rulings  of  the  trial  court 
Affirmed  on  both  appeals. 

Evans,  C.  J.,  Debmer  and  Weaver,  JJ.,  concur. 


C.  M.  KiHBRo,  Appellee,  v.  James  I.  Moles,  Appellant. 

NSGIJOENCE:     Oontrlbittory  KegUgence— Antomobne  Accident — 

1  Evidence— SafflLciency.  Evidence  reviewed,  in  an  action  by 
plaintiff  for  personal  injuries  suffered  in  an  autcmiobile  aocident, 
and  held  to  present  such  conflict  as  to  preclude  a  directed  verdict 
on  the  ground  that  plaintiff  was  guilty  of  contributory  negligence. 

APPEAL  AND  EBBOB:     Hannless  Error-— Abstract  Instmctlons. 

2  Giving  an  instruction,  incorrect  as  an  abstract  proposition  of  law, 
but  pertinent  to  the  evidence  in  the  case  on  trial,  is  not  necessarily 
reversible  error.  So  held  in  an  automobile  accident,  where  the  court 
told  the  jury  that  it  was  the  duty  of  the  defendant  to  stop  his  car 
on  signal  to  do  so,  without  any  qualifying  statement  as  to  the 
presence  of  danger. 

TBIAL:   Beception  of  Evidence— Order  of  Proof—Discretion  of  Oonrt. 

3  Testimony  which  is  admissible,  for  any  reason,  on  rebuttal  is  not 
rendered  inadmissible  because  it  might  have  been  received  on  the 
main  case. 

Appeal  from  Linn  District  Court — Milo  P.  Smtth^  Judge. 

Friday,  April  7,  1916. 

Action  for  personal  injuries  sustained  by  the  plaintiff 
as  a  result  of  an  automobile  collision,  the  plaintiff  having  been 
struck  and  run  over  by  defendant's  automobile.    There  was 
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a  trial  to  a  jury  and  a  judgment  for  plaintiff  on  the  verdict. 
The  defendant  appeals. — Affirmed. 

Voris  &  H<MS,  for  appellant. 
Rickel  &  Dennis,  for  appellee. 

Evans,  C.  J. — I.    At  the  close  of  the  evidence,  the  defend- 
ant moved  for  a  directed  verdict,  on  the  ground  that  the  plain- 
tiff had  failed  to  show  herself  free  from  contributory  negli- 
gence.    This  motion  was  overruled  by  the 

1.  Nbgliobncb:  * 

contributory       court.     The  point  was  again  urged  in  the 

negligence :  au-  *^  "-^  o 

dent: evidence:  ^^^^^  court  by  a  motiou  for  a  ucw  trial  and 
sufficiency.  :^^  again  overruled.  The  weight  of  appel- 
lant's argument  herein  is  directed  largely  to 
this  contention.  The  accident  occurred  on  August  15,  1913, 
at  about  five  o'clock  P.  M.  It  occurred  upon  the  highway  in 
the  presence  of  many  eyewitnesses.  These,  however,  do  not 
agree  in  their  testimony  as  to  many  details  thereof.  The  place 
of  the  accident  was  on  a  north  and  south  highway  on  the  south- 
em  slope  of  a  sandy  hill.  Prior  to  the  appearance  of  the 
defendant  on  the  scene,  a  mishap  had  occurred  on  this  hill 
which  resulted  in  the  assembling  of  8  or  10  persons  and  3  auto- 
mobiles thereon.  The  3  automobiles  were  owned  respectively 
by  Briney,  Green  and  IngersoU.  The  traveled  part  of  the 
road  was  very  narrow.  The  width  of  the  road  from  fence  to 
fence  was  40  feet.  A  few  feet  inside  the  fence  on  each  side  of 
the  highway  were  shallow  ditches.  Between  these  there  was 
a  crown  of  traveled  track.  This  traveled  track  contained  two 
ruts,  or  wheel  tracks.  Briney,  going  up  hill  in  a  northerly 
direction,  and  Qreen  going  down  hill  in  a  southerly  direction, 
met  and  passed  each  other  on  this  hill.  Briney,  however,  was 
thereby  crowded  into  the  ditch  on  the  east  side  of  the  road  and 
became  ** stuck"  therein.  Green  stopped  near  the  foot  of  the 
hill  and  came  back  to  his  aid.  At  about  the  same  time,  Inger- 
soU came  over  the  hill  from  the  north  and  stopped  also  to 

Vol.  175  Ia.— 34 
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render  aid.  Mrs.  Eambro  was  riding  with  Oreen.  Briney  had 
passengers,  consisting  of  women  and  children.  While  the  men 
were  trying  to  extricate  Briney 's  automobile  from  the  ditch 
on  the  east  side,  the  woman  and  children  took  a  position  on  the 
west  side  of  the  highway.  Green  had  turned  about  his  auto- 
mobile and  brought  it  up  to  a  position  in  front  of  Briney 's 
with  a  view  of  pulling  the  Briney  car  out  of  the  ditch.  The 
left  front  wheel  of  Green's  car  either  occupied  the  east  wheel 
track  of  the  traveled  road  or  was  very  close  to  it.  IngersoU 
had  driven  his  automobile  to  the  foot  of  the  hill  on  the  west 
side  of  the  road  and  had  stopped  it  there,  preparatory  to  going 
back  to  the  aid  of  Briney.  At  this  juncture,  the  defendant, 
Moles,  appeared  in  his  automobile,  coming  from  the  south.  He 
undertook  to  drive  up  the  hill  between  the  automobiles  on 
the  east  side  of  the  road  and  the  women  and  children  on  the 
west  side  of  the  road,  with  the  result,  that  his  automobile  ran 
over  the  plaintiff,  Mrs.  Kimbro.  The  testimony  on  behalf  of 
the  plaintiff  was  to  the  effect  that  Moles  was  driving  at  a  speed 
of  25  or  30  miles  an  hour;  that  he  was  signaled  by  IngersoU 
at  the  foot  of  the  hill  to  stop ;  that  he  did  not  slow  down,  but 
went  up  the  hill  without  slacking  his  speed;  that,  as  he 
approached  the  automobiles  on  the  side  of  the  hill,  he  swerved 
his  car  to  the  west  in  a  northwesterly  course  and  in  the  direc- 
tion where  the  women  and  children  were  standing,  and  that  he 
thereby  ran  over  the  plaintiff. 

On  the  other  hand,  the  testimony  on  behalf  of  the  defend- 
ant was  that  he  saw  the  gathering  on  the  hillside  before  he 
approached  the  foot  of  the  hill ;  that  he  did  slow  down ;  that 
he  changed  to  low  gear;  that  he  went  up  the  hill  at  the  rate 
of  6  or  8  miles  an  hour ;  that  he  held  to  the  beaten  track ;  that, 
as  he  came  between  the  automobiles  and  the  standing  women 
and  children,  -the  plaintiff,  for  some  unaccountable  reason, 
rushed  across  the  road  in  front  of  his  car;  that  she  was  so 
close  to  him  that  he  did  not  have  time  to  stop. 

Goncededly,  the^ defendant's  automobile,  after  striking  the 
plaintiff,  ran  in  a  northwesterly  direction  across  the  west  side 
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ditch  and  into  the  fence.  This  is  accounted  for  by  the  defend- 
ant by  the  fact  that  he  became  unnerved  by  the  accident  and 
momentarily  lost  control  of  his  car  thereafter.  As  to  the  dif- 
fering details  of  the  accident  herein  indicated,  the  evidence  is 
in  irreconcilable  conflict,  the  record  containing  the  testimony 
of  twelve  witnesses.  Of  these  twelve,  six  appear  to  have  been 
disinterested,  three  of  them  testifying  for  the  plaintiff  and 
three  for  the  defendant.  The  testimony,  however,  of  all  the 
witnesses,  both  interested  and  disinterested,  appears  candid. 

The  argument  of  appellant  at  this  point  deals  with  the 
relative  weight  of  the  testimony  and  the  corroborating  prob- 
abilities. Accepting,  however,  the  version  of  the  accident  as 
detailed  by  plaintiff's  witnesses,  there  can  be  little  ground  for 
the  claim  that  the  defendant  was  entitled  to  a  directed  verdict 
The  conflict  of  evidence  clearly  presented  a  question  for  the 
jury,  and  the  trial  court  properly  refused  to  direct  a  verdict. 
It  would  be  useless  for  us  to  enter  into  any  argument  as  to 
the  weight  of  the  testimony,  pro  and  con.  Each  story  has  its 
corroborating  circumstances  which  lend  support  to  plausible 
argument  on  either  side,  so  far  as  the  facts  are  concerned. 

II.  The  defendant  complains  of  one  of  the  instructions 
of  the  trial  court,  known  as  No.  10.  This  instruction  charged 
the  jury  that  it  was  the  duty  of  the  defendant,  if  he  saw  the 

signals  referred  to  in  the  testimony,  or  saw  the 

'  BRROR'.harm-     plaintiff  in  a  dangerous  position  in  front  of 

Btract  instruc-    his  car,  to  slow  down  and  stop  his  car.    The 

plaintiff  had  testified  that,  just  before  the 
collision,  she  had  signaled  to  the  defendant  to  stop,  as  he  was 
approaching  her.  IngersoU  also  had  testified  that  he  was  at  the 
foot  of  the  hill  150  feet  away,  and  had  signaled  the  defendant 
to  stop.  The  point  that  appellant  makes  against  the  instruc- 
tion is  that  the  defendant  was  under  no  duty  to  stop  upon  a 
mere  signal  to  stop,  unless  an  apparent  danger  presented  itself, 
and  that  it  was,  therefore,  error  in  the  trial  court  to  instruct 
that  a  mere  failure  to  obey  the  signal  was  negligence. 

As  an  abstract  proposition  of  law,  the  instruction  is  fairly 
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subject  to  criticism  at  this  point,  and  we  do  not  approve  of  it  as 
such.  In  its  application,  however,  to  the  concrete  case  before 
us,  it  was  quite  pertinent  to  the  evidence  and  we  see  no  pos- 
sible prejudice  which  could  result  therefrom  to  the  defend- 
ant. If  the  jury  found  with  the  plaintiff  that  the  signals 
were  given,  they  must  necessarily  have  found  also  that  the 
apparent  danger  was  present.  If  they  did  not  find  that  the 
signals  were  given,  then  the  instruction  at  this  point  would 
be  entirely  harmless  to  the  defendant. 

It  appears  from  the  testimony  of  the  defendant's  wit- 
nesses who,  after  the  accident,  examined  the  track  left  by 
defendant's  car,  that  the  car  began  to  turn  northwesterly  at  a 
point  about  15  feet  south  of  Briney's  car,  whereas  the  collision 
occurred  at  a  considerable  distance  further  north  and  about 
opposite  the  north  end  of  Qreen's  car.  Furthermore,  the  real 
defense  of  fact  under  the  evidence  was  that  the  plaintiff  her- 
self, suddenly  and  without  warning,  ran  in  front  of  the 
defendant's  car,  and  was,  therefore,  guilty  of  contributory 
negligence.  If  the  jury  had  found  such  to  be  the  fact,  then, 
under  the  instruction  of  the  court,  they  must  have  defeated 
the  plaintiff.  The  jury,  therefore,  necessarily  found  that  the 
plaintiff  did  not  so  expose  herself.  Upon  that  view  of  the 
evidence,  her  apparent  danger  conclusively  appeared  at  the 
time  of  the  alleged  signals.  We  think  it  clear,  therefore,  that 
the  defendant  suffered  no  prejudice  from  Instruction  10,  even 
though  it  was  technically  erroneous  at  this  point. 

III.  The  plaintiff  introduced  certain  testimony  in  rebut- 
tal, to  the  effect  that  an  automobile  going  up  a  sandy  hill,  such 
as  described  in  the  evidence,  upon  low  gear  at  6  or  8  miles  to 

the  hour,  could  be  stopped  almost  instantly, 
'  uon oieyu^'     and  within  a  space  of  from  1  to  4  feet.    This 

dence :  order  of    ^       .  .       ,  , 

proof :  discre-     testimony    was    received,    over   appropriate 

tion  of  court.  "^  *-*-     jr 

objections  by  the  defendant.  Error  is  now 
assigned  upon  the  admission  of  such  testimony.  The  complaint 
is  that  it  was  an  effort  to  establish  a  liability  on  the  doctrine 
of  last  clear  chance,  and  should  have  been  introduced,  if  at 
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all,  as  a  part  of  plamtiff's  main  case.  It  is  also  urged  that 
the  pleadings  did  not  justify  the  establishment  of  liability 
on  such  ground.  So  far  as  the  order  of  testimony  is  con- 
cerned, the  discretion  of  the  trial  court  was  broad  enough 
to  permit  the  introduction  of  the  evidence  in  rebuttal,  even 
though  it  was  properly  a  part  of  the  main  case. 

As  to  whether  defendant  was  liable  upon  the  doctrine  of 
last  clear  chance  or  not,  it  is  sufficient  to  say  that  the  plain- 
tiff has  not  urged  liability  upon  that  ground.  "While  the  evi- 
dence received  might  have  lent  support  to  such  a  claim,  it  was 
also  admissible  on  quite  other  grounds.  The  testimony  in  the 
main  case  on  the  part  of  plaintiff  showed  that,  after  the  col- 
lision, the  defendant's  car  had  sped  on  for  a  distance  of  nearly 
75  feet  to  the  westerly  side  of  the  road.  This  circumstance 
tended  to  corroborate  the  plaintiff's  testimony  that  defend- 
ant was  traveling  at  a  high  rate  of  speed.  The  defendant 
testified  to  a  very  low  rate  of  speed  and  a  good  control  of  his 
car  on  low  gear.  He  also  testified  that,  when  he  saw  the 
plaintiff  in  front  of  his  car,  he  stopped  as  quickly  as  he  could, 
or  at  least  that  he  was  unable  to  stop  sooner  than  he  did.  The 
later  showing  for  the  plaintiff,  that  his  car  could  have  been 
stopped  within  from  1  to  4  feet,  if  going  on  low  gear  at  the 
rate  testified  to  by  defendant,  tended  to  show  improbability 
in  his  testimony  in  that  regard.  In  other  words,  it  tended 
to  show  that  he  must  have  been  going  faster  than  he  testified. 

We  think  there  was  no  error  in  admitting  the  rebuttal 
testimony.  The  defendant  appears  to  have  had  a  fair  trial. 
Considering  the  injuries  of  the  plaintiff,  the  verdict  of  $600 
was  very  considerate.  The  judgment  below  must,  therefore,' 
be — Affirmed. 

Ladd^  Qaynor  and  Salinger,  JJ.,  concur. 
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Steven  H.  Klopp,  Appellant,  v.  Chicago,  Milwaukee  &  St. 

Paul  Railway  Company,  Appellee. 

APPEAL  AKD  EBBOB:    Berlaw— Equity  Cause— Defexoioe  to  Opfn- 

1  ton  of  Trial  Court  The  rnle  that  due  deference  is  given  to  the 
opinion  of  the  trial  court  applies  to  the  trial  of  an  equity  cause 
heard  de  novo  on  appeal,  especially  when  the  trial  court  makes  a 
personal  examination  of  the  matter  in  controversy. 

BATTiHOAPS;      tTndercroBalng— Beaeonablenoai    Evidence.      Grade 

2  crossings  are  the  rule  in  this  state.  Evidenoe  reviewed,  and  held 
to  show  that  plaintiff's  demand  for  an  undercrossing  was  unrea- 
sonable, and  therefore  should  be  denied. 

BAILBOADS:    Undercrossing— EzoeMive  OoHt— Materiality.   A  land- 

3  owner  is  entitled  to  an  "adequate"  crossingi  evea  thou^  the  cost 
be  great,  but  the  cost  of  an  undercrossing  is  a  circumstance  proper 
to  be  taken  into  consideration  with  all  the  other  circumstances  of 
the  case.  So  held  where  the  cost  of  the  undercrossing  a^razimately 
equaled  the  value  of  the  farm. 

RAILBOADS:    Undercrossing— Failure  to  Furnish- Damages,  Becord 

4  reviewed  and  held  insufficient  on  which  to  base  a  claim  for  damages 
for  alleged  failure  to  furnish  a  crossing. 

COSTS:    Affporttonment— Mandsmns.    Becord  reviewed,  in  an  action 

5  of  mandamus  to  compel  the  ocmstruction  of  an  underground  cross- 
ing by  a  railway  company,  and  held  to  be  such  that  the  cost  should 
be  apportioned.    (Sec.  3854,  Code,  1897.) 

Appeal  fjram  Linn  District  Court, — Milo  P.  Smith,  Judge. 

Friday,  April  7,  1916. 

This  is  an  action  of  mandamus  to  compel  the  defendant  to 
construct  an  imdercrossing,  so  that  the  plaintiff  may  pass  from 
his  land  on  one  side  of  the  defendant's  tracks  to  his  land  on 
the  other.  The  question  is:  Was  plaintiff  entitled  to  an 
underground  crossing,  or  was  the  grade  crossing  provided  by 
the  defendant  an  adequate  crossing?  Plaintiff  also  asked  $500 
damages.    The  defendant  resists  the  action  on  the  ground  of 
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its  unreasonableness,  the  excessive  cost,  and  the  fact  that 
the  proposed  crossing  is  not  feasible;  also  on  the  ground  that 
plaintiff  has  now  an  adequate  crossing  and  one  that  will 
serve  him  better  than  the  one  proposed.  The  court  found  for 
the  defendant,  in  part  at  least,  but  required  defendant  to  move 
a  small  hill  which  obstructed  the  view  of  the  track,  and  to  make 
some  other  changes.  There  is  a  question,  also,  as  to  the  taxation 
of  costs,  which  were  aU  taxed  to  the  plaintiff. — Modified  and 
Affirmed. 

Bickel  do  Dennis,  for  appellant. 

Cook,  Hughes  &  StUherUmd  and  F.  L.  Anderson^  for 
appellee. 

Pbeston,  J.— 1.  A  fact  question  is  presented.  It  will 
be  difficult  to  state  the  exact  situation  in  the  opinion.  The 
case  has  been  here  before,  and  is  reported  in  156  Iowa  466. 

On  the  former  appeal,  it  was  stated  that,  as 
1.  APPEAL  AND        the   evidence  then   stood,   it  was   doubtful 

■RROR :  review :  ' 

dSfireiSS^to '      whether  plaintiff  was  entitled  to  the  relief  he 
court?'*  *^' ^"^^^^    asked.     The  cause  was  remanded  and  some 

additional  testimony  taken,  but  it  does  not 
change  the  case  as  presented  before.  After  the  case  was 
remanded,  it  was  stipulated  that  the  testimony  given  before 
should  be  used  and  such  additional  testimony  as  either  party 
might  offer,  and  the  case  is  presented  in  this  court  by  using 
the  abstract  on  the  firat  appeal  and  attaching  thereto  another 
abstract  presenting  the  new  matter.  A  number  of  photographs 
were  used  on  the  trial,  and  the  trial  court  made  a  personal 
examination  of  the  crossing  and  the  situation.  The  case  was 
tried  as  in  equity;  and  the  rule  so  often  stated  is  that  we 
should  and  do  give  some  weight  to  the  opinion  of  the  trial 
court;  but,  under  the  circumstances  of  this  case,  we  ought, 
perhaps,  to  give  it  more  weight,  because  the  trial  judge  saw 
the  situation  as  the  witnesses  attempted  to  describe  it. 

There  is  so  much  of  the  evidence,  and  it  would  serve  no 
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useful  purpose  to  set  it  out  in  detail,  that  we  shall  not  attempt 
to  do  sOy  but  shall  state  it  in  a  general  way,  as  best  we  can, 

with  our  conclusions.     Plaintiff  introduced 
'  under-croai-       evidence  in  support  of  the  issue  that  his  grade 

inff :  reason-  ,        .  .       ••  .      v 

abieneMzevi-     crossing  in  question  was  inadequate,  because, 

as  he  claims: 

1.  It  was  too  steep,  and  only  half  loads  could  be  hauled 
up  and  oyer  the  crossing. 

2.  In  wet  and  icy  weather,  it  could  not  be  used,  because 
horses  and  cows  would  slip  and  fall. 

3.  It  is  dangerous  to  pass  over  the  tracks  either  with 
loaded  teams  or  driving  cattle,  for  the  reason  that,  as  one  is 
going  up  the  hill  from  the  north  side  of  defendant's  tracks 
to  the  south  side,  trains  from  the  east  cannot  be  seen  until  one 
is  almost  upon  the  tracks,  and  in  going  from  south  to  north 
across  the  tracks,  trains  from  the  west  cannot  be  seen,  because 
of  a  sharp  curve  and  cut,  some  40  or  50  rods  to  the  westward. 

4.  The  gates  were  so  arranged  that  a  person  might  be 
trapped  with  his  team  and  wagon  and  hit  by  a  train  while 
opening  the  same. 

5.  Because  of  the  liability  of  teams  and  wagons  to  go 
straight  from  the  north  over  the  steep  curve  or  embankment 
where  the  roadway  makes  a  turn  to  go  north  toward  plaintiff's 
land. 

6.  Because  the  crossing  in  question  does  not  connect  both 
portions  of  plaintiff's  land,  but,  in  order  to  reach  his  land  on 
the  north,  the  defendant  built  a  portion  of  the  roadway  across 
the  land  of  another. 

The  plaintiff  himself  gave  testimony  to  sustain  these  dif- 
ferent propositions,  and  introduced  a  number  of  other  wit- 
nesses, all  of  which  tended  to  sustain  the  plaintiff's  claims; 
but  we  are  of  opinion  that  the  weight  of  the  testimony  is  with 
defendant.  It  is  conceded  by  the  defendant  in  open  court 
that  the  place  pointed  out  by  the  plaintiff  is  the  cheapest  place 
on  plaintiff's  land  where  an  underground  crossing  could  be 
built. 
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Perhaps  we  should  have  before  stated  some  of  the  main 
facts  in  the  case.  Plaintiff  claims  he  is  the  owner  of  land  on 
either  side  of  defendant's  right  of  way;  he  has  29  acres  north 
of  the  railway  and  4  acres  south.  A  part  of  the  right  of  way 
was  acquired  from  him  in  1906.  For  many  years,  defendant 
had  owned  a  right  of  way  100  feet  in  width,  running  through 
plaintiff's  farm,  on  which  its  tracks  were  laid.  The  right  of 
way  and  tracks  at  the  place  in  question  formed  a  pronounced 
curve,  and  were  also  upon  a  heavy  grade.  In  1906,  defendant 
determined  to  straighten  its  track  and  reduce  the  curves  and 
grade,  and  found  it  necessary  to  condemn  a  small  wedge- 
shaped  piece  of  land,  belonging  to  plaintiff  and  containing  1.14 
acres,  north  of  the  track.  The  right  of  way  for  all  this  dis- 
tance through  plaintiff's  land  is  upon  the  north  side  of  a  steep 
hill,  and  plaintiff's  land  on  the  south  side  of  the  track  is  about 
40  feet  higher  than  on  the  north  side.  Defendant  claimed  that 
at  no  place  could  a  crossing  of  any  character  be  constructed  at 
right  angles  or  obliquely  across  the  right  of  way  without 
making  a  grade  of  more  than  30  per  cent,  and  so  steep  that 
it  could  not  be  in  any  manner  traveled ;  that  to  construct  an 
undercrossing  where  plaintiff  desires  one  woidd  cost  more  than 
$8,000,  and  it  would  then  be  at  an  unreasonable  grade ;  that, 
at  the  time  defendant  took  possession  of  the  land  condemned, 
in  1906,  it  constructed  for  plaintiff  an  adequate  crossing,  and 
has  since  then  kept  it  up,  at  the  only  place  where  a  crossing 
could  be  constructed,  having  in  view  the  reasonable  use  by 
plaintiff. 

The  trial  court  in  its  finding  stated,  among  other  things : 
''The  railroad  was  located  across  this  land  many  years 
ago,  and  a  grade  crossing  established,  but,  some  6  or  7  years 
ago,  the  defendant  company,  in  straightening  its  line,  con- 
demned enough  additional  land  for  a  double  track,  extending 
their  ground  northward,  which  necessitated  a  prolongation 
and  some  variations  in  the  then  existing  crossing,  and  a  cross- 
ing was  accordingly  constructed  across  both  tracks  and  went 
to  the  east  line  of  plaintiff's  land  and  almost  directly  north  of 
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the  honse  and  bam,  the  approach  to  which  is  the  only  feasible 
one  from  the  south  or  from  his  buildings;  but  the  plaintiff 
insists  that  this  grade  crossing  is  not  adequate,  and  demands 
an  underground  crossing  which  would  pass  through  the 
embankment  several  hundred  feet  westward  from  the  present 
crossing,  and  then  turn  east  along  the  right  of  way  south  of  the 
track,  terminating  at  or  near  the  south  end  of  the  present  cross- 
ing. The  evidence  shows  that  the  north  gate  to  the  present 
crossing  is  about  30  feet  from  the  north  rail.  It  also  shows 
that,  to  a  person  approaching  the  crossing  from  the  south, 
the  view  of  trains  coming  from  the  west  is  cut  off  by  a  mound 
of  earth  on  the  right  of  way  and  close  to  the  south  side  of  the 
track.  These  facts  and  the  steepness  of  the  grade  of  the  north 
approach  are  the  chief  grounds  of  complaint  that  the  plaintiff 
makes  against  the  present  crossing,  and  on  which  he  makes  his 
demand  for  an  undercrossing,  which  would  cost  from  $5,000 
to  $8,000,  and  for  the  purpose  of  enabling  him  to  reach  land 
worth  about  $3,000.  While  the  expense  is  not  necessarily 
controlling  in  what  constitutes  an  adequate  crossing,  we  should 
not  entirely  lose  sight  of  it,  especially  when  it  is  as  startling 
in  amount  as  the  record  shows  it  would  be  in  this  case,  where 
the  expense  would  be,  according  to  plaintiff's  evidence,  about 
equal  to  the  entire  value  of  the  farm  at  the  present  time." 

The  court  further  says : 

'' Having  personally  viewed  the  premises,  the  court 
believes  that,  if  the  south  gate  to  the  present  grade  crossing 
were  moved  back  to  or  near  the  south  line  of  defendant's  right 
of  way,  and  the  bank  or  small  hill  of  dirt  were  moved  suffi- 
ciently to  enable  a  person  approaching  the  track  from  the 
south  to  see  approaching  trains  from  the  west,  and  the  north 
gate  moved  back,  say,  20  feet  to  or  near  the  bottom  of  the 
grade,  the  plaintiff  would  have  an  adequate  means  of  crossing, 
and  that  there  could  be  no  need  of  an  undercrossing,  so  far 
as  danger  is  concerned.  I  further  find  and  believe  from  the 
evidence  that  a  team  that  can  haul  a  load  from  the  railroad 
up  to  the  plaintiff's  house,  and  other  buildings,  can  haid  the 
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same  load  up  the  grade  from  his  field  to  the  railroad.  The 
ascent  is  about  the  same  on  both  parts  of  the  road  or  lane. 
It  seems  that  the  plaintiff  has  used  the  present  crossing  ever 
since  it  was  put  in,  and  there  is  no  showing  that  he  has  sus- 
tained any  damage  or  injury  in  doing  so,  owing,  no  doubt,  to 
his  care  and  caution  in  crossing  the  track. ' ' 

Here  the  court  fails  to  find  that  the  claims  and  demands 
set  forth  in  plaintiff's  petition  and  amendment  are  reasonable, 
and  they  are  consequently  denied.  The  decree  did  provide  for 
making  the  changes  suggested  by  the  court,  and  it  is  stated 
by  appellee  that  the  changes  have  been  made  by  it,  at  consider- 
able expense. 

On  the  first  trial,  plaintiff  did  not  introduce  any  wit- 
nesses making  an  estimate  of  the  expense  in  connection  with  the 
proposed  underground  crossing;  but  on  the  second  trial,  his 

engineer  estimated  the  cost  of  the  proposed 
'  under-crom-  crossing  at  about  $5,400,  not  including 
cost:  material-  engineering  and  incidental  expense.  Accord- 
ing to  the  testimony  of  defendant's  engineer, 
the  type  of  crossing  proposed  by  plaintiff,  or  his  engineer,  was 
different  from  the  standard  crossing  used  by  the  defendant 
company  and  unsuitable  for  the  purposes  intended.  Plaintiff 
did  not  figure  on  reinforced  concrete.  The  defendant's 
engineer  places  the  cost  of  an  underground  crossing,  properly 
constructed,  at  about  $7,000  or  $8,000,  or  more. 

We  think  the  weight  of  the  evidence  shows  that  the  pres- 
ent crossing  is  no  steeper  than  many  highways.  The  altera- 
tions in  the  crossing  required  by  the  court  obviate  plaintiff's 
objection  that  the  view  of  the  crossing  is  obstructed.  Con- 
sidering all  the  circumstances,  which  we  have  not  attempted 
to  enumerate,  our  conclusion  is  that  plaintiff's  demand  for  an 
underground  crossing  is  unreasonable,  and  we  find,  also,  that, 
with  the  alterations  required  by  the  trial  court,  the  present 
crossing  is  adequate. 

There  is  no  serious  dispute  between  the  parties  as  to  the 
law  of  the  case.    Plaintiff  contends  that,  if  a  party  is  entitled 
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to  an  adequate  crossing,  tinder  Sec.  2022,  Code  Supp.,  1913, 
then  the  cost  of  construction  could  not  be  pleaded  as  a  defense, 
so  as  to  defeat  the  owner's  right  to  an  adequate  crossing. 
They  say  that  the  cost  may  be  taken  into  consideration  in 
determining  the  place  where  the  crossing  shall  be  placed, 
but  that  that  question  is  not  presented  here.  Plaintiff  cites 
only  the  case  of  Herrstrom  v.  Newton  &  N.  W,  R.  Co.,  129  Iowa 
507,  and  cases  therein  cited,  on  the  question  of  the  cost.  In 
that  case,  at  page  512,  we  said,  in  regard  to  an  overhead 
crossing: 

''It  is  urged,  however,  that,  as  the  cost  of  an  overhead 
crossing  will  greatly  exceed  the  benefits  to  be  derived  by  the 
landowner,  the  defendant  should  not  be  required  to  furnish  it. 
Undoubtedly,  this  should  be  taken  into  account  in  deciding 
upon  the  character  and  location  of  the  crossing,  but  it  is  not 
a  defense.  The  right  of  way  is  acquired  upon  the  condition 
that  an  adequate  crossing  will  be  furnished  the  owner  (State 
V.  Mason  City  &  Ft,  Dodge  By.,  85  Iowa  516),  and  this  without 
reference  to  the  cost  involved.  Such  cost  may  be  kept  in  view 
in  determining  the  grade  of  the  road  and  through  what  land 
it  shall  be  located,  but  will  not  defeat  the  owner's  right  to  an 
adequate  crossing  after  his  farm  has  been  severed  by  the  appro- 
priation of  the  right  of  way,  especially  as  the  right  to  such 
crossing  is  conceded  in  estimating  the  compensation  to  which 
he  is  entitled.  Ouinn  v.  Railway,  125  Iowa  301.  If,  then,  the 
grade  crossing  was  impracticable  as  an  adequate  means  of 
crossing  from  one  portion  of  the  farm  to  the  Qther,  as  the 
jury  found,  it  must  be  rejected,  and  the  overhead  crossing, 
conceded  to  be  adequate,  adopted  in  its  stead,  even  though 
this  may  be  at  considerable  expense  to  the  railroad  company." 

As  before  stated,  the  question  of  cost  is  not  controlling, 
and,  under  the  authorities,  is  not  a  defense;  still  it  is  a  cir- 
cumstance properly  to  be  considered,  with  the  other  facts  in  the 
case,  and  it  has  been  held  that,  while  convenience  and  profit 
to  the  landowner  and  expense  to  the  company  are  proper  to 
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be  considered,  neither,  taken  alone,  is  necessarily  a  ground  for 
making  or  refusing  an  order  like  that  requested.  The  ques- 
tion is  whether  the  causeway,  with  proper  gates  and  guard, 
is  adequate.  State  v.  Burlington,  C.  B.  &  N.  B,  Co.,  99  Iowa 
565.  In  the  same  case,  we  said  that,  under  the  law,  the  land- 
owner is  entitled,  not  to  the  most  convenient  or  profitable 
means  of  crossing,  but  to  adequate  means. 

We  have  also  held  that  the  rule  in  this  state  is  for  a  grade 
crossing,  and  it  is  only  when  it  is  unreasonable  and  inadequate 
that  any  other  may  be  required.  Schrimper  v,  Chicago,  M,  dk 
8t.  P.  B.  Co.,  115  Iowa  35,  at  42  and  43. 

In  regard  to  what  constitutes  an  adequate  crossing,  we 
said,  in  Truesdale  v.  Jensen,  91  Iowa  312,  at  314 : 

"The  location  and  character  of  such  a  crossing  must 
be  determined  with  a  due  regard  for  all  the  interests  involved 
in  its  construction  and  maintenance.  Among  these  are  the 
reasonable  use  which  the  landowner  desires  to  make  of  it,  its 
expense,  and  the  effect  it  will  have  upon  the  operation  of  the 
railway  and  the  safety  of  life  and  property.  The  landowner 
cannot  dictate  the  kind  of  crossing  he  will  have,  nor  the  place 
where  it  shall  be  located." 

This  was  cited  and  approved  in  the  Schrimper  case,  supra, 
where  it  was  said  that  neither  the  landowner  nor  the  railroad 
company  may  act  unreasonably  or  arbitrarily  with  reference 
thereto. 

Without  further  discussion,  it  is  our  conclusion  that  the 
court  rightly  refused  to  grant  plaintiff  an  underground 
crossing. 

It  should  have  been  stated  that,  in  the  condemnation 
proceedings  in  1906,  the  defendant  company  took  from  the 
plaintiff  1.14  acres  of  ground,  which  was  not  of  great  value, 

and  yet  plaintiff  was  paid  for  this  strip  $500. 
'  under^roBs-  On  the  former  trial  of  this  case,  the  jury 
furnuh :  dam-     allowed  plaintiff  $1.00  damages.    The  evidence 

upon  this  appeal  is  not  materially  different  at 
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this  point  from  that  on  the  former  trial,  and  we  agree  with 
the  trial  court  that  the  evidence  did  not  warrant  the  allow- 
ance of  damages. 

2.  The  trial  court  taxed  all  the  costs  to  the  plaintiff. 
We  think  the  costs  shoold  be  apportioned.  While  the  court^ 
refused  to  g^rant  plaintiff  an  underground  crossing,  it  did 

order  that,  within  60  days,  the  defendant 

6.  CocTS :  appor-  ,  ,  ,  , 

tionment ;  man-  movc  the  south  gate  at  the  present  grade  cross- 
ing back  to  or  near  the  south  line  of  its  right 
of  way,  and  cut  down  the  hill  or  embankment  that  stood  near 
the  south  rail  of  the  south  track  sufficiently  low  to  enable  a 
person  approaching  the  crossing  from  the  south  to  see  trains 
coming  from  the  west  at  the  point  in  the  road  beyond  the 
plaintiff's  west  line,  and  to  move  the  north  gate  back  20  feet, 
or  to  the  bottom  of  the  grade,  as  plaintiff  may  elect,  and  to  so 
maintain  the  crossing  in  the  future.  This  was  done  in  order 
that  the  crossing  might  be  an  adequate  one.  The  plaintiff 
was  successful  in  his  action  to  that  extent.  There  is  some 
difficulty  in  estimating  just  what  proportion  should  be  paid 
by  each  one.  The  question  involved  in  the  case,  or  the  main 
question,  was  whether  there  was  an  adequate  crossing,  and  this 
was  involved  in  the  whole  case.  Witnesses  were  introduced  on 
the  question  of  damages,  and  on  this  part  of  the  case  the 
defendant  was  successful,  so  that  no  part  of  the  costs  on  the 
question  of  damages  should  be  paid  by  the  defendant. 

Our  conclusion  is  that  the  defendant  should  pay  one  third 
of  the  cost  of  both  trials  in  the  district  court  and  in  this  court. 
As  so  modified,  the  judgment  of  the  district  court  is — Affirmed. 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


Hattie  Lanz  et  al.,  Appellees,  v.  A.  C.  Schumann  et  al., 

Appellants. 

APPEAL  AlTD  SBBOB:    Waiver  of  Error— Acquiescing  in  Decision — 
1    Denraxxlng  Over.    Filing  a  demurrer,  after  the  overruling  of  a 
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motion  to  strike  a  substituted  petition  because  a  repetition  of  a 
former  pleading  already  beld  bad  on  demurrer,  works  a  waiver  of 
any  error  in  the  ruling  on  the  motion  to  strike,  and  presents  a 
case  where  the  substituted  petition  will  be  ruled  on  without  refer- 
ence to  the  original  pleading. 

C0X7BTS:    Boles  of  Dedslon— Law  of  Case— Biglit  of  Conrt  to  Be- 

2  T«E8e  Its  BuUng.  So  long  as  a  cause  is  before  the  trial  court  and 
undisposed  of,  the  court  may  reverse  its  former  ruling  whenever 
convinced  of  its  error.  So  held  where  the  court  first  sustained  a 
demurrer  to  the  petition  and  later  overruled  a  demurrer  to  a  sub- 
stituted petition,  claimed  to  be  a  repetition  of  the  first. 

QUIBTINQ  TITLE:     Oral  Agreement  to  Sell— Oonsideratioii  Delir- 

3  ered.  Title  will  be  quieted  against  one  who  orally  agrees  to  sell 
his  interest  in  lands,  followed  by  the  delivery  by  the  purchaser  of 
the  consideration,  as  per  contract. 

I5V1DZSK0E:     "Parol  Evidence"   Bole— Kon-AppUcabillty  to  One 

4  Not  Signing.  The  ''parol  evidence"  rule  is  not  applicable  to  one 
who  does  not  sign  the  writing  in  question. 


Appeal  from  Jasper  District  Cowrt, — Henry  Silwold,  Judge. 

Saturday,  November  27,  1915. 

Behearing  Denied  Friday,  April.  7,  1916. 

The  opinion  sufSciently  states  the  ease. — Affirmed. 

Bray,  Shiflett  &  Wilkie,  for  appellants. 

E.  S.  McLaughlin  and  Ross  R,  Mowry,  for  appellees. 

Weaver,  J. — In  their  original  petition,  plaintiffs  alleged 
themselves  to  be  the  owners  in  fee  simple  of  certain  described 
real  property  and  that  their  title  in  part  was  acquired  by 
purchase  from  the  heirs  of  one  Herman  Lanz,  deceased,  one 
of  whom  was  the  defendant  May  Schumann,  such  purchase 
being  made  by  written  contract  signed  by  said  May  Schu- 
mann and  Bosa  Stecher ;  but  that  by  mistake,  there  was  omitted 
from  the  contract  words  expressing  an  agreement  by  the  sellers 
that  their  husbands  should  unite  in  the  deed  of  conveyance. 
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They  further  alleged  that  defendant  A«  C.  Schumann  was 
present  and  orally  agreed  to  join  in  executing  a  quitclaim 
deed  to  plaintiffs;  that,  relying  thereon,  plaintiffs  made  and 
delivered  their  promissory  note  for  the  agreed  purchase  price 
of  $3,100,  and  have  in  all  respects  kept  and  performed  their 
part  of  the  agreement.  They  further  alleged  that  the  defend- 
ant May  Schumann  did  make  a  deed  as  promised,  but  that 
A.  G.  Schumann  did  not  join  therein  and  refuses  to  do  so. 
Upon  the  grounds  stated,  the  plaintiffs  prayed  that  their  title 
be  quieted  against  the  defendants  and  that  the  contract  of 
sale  be  reformed  to  correct  the  alleged  mistake.  To  this  plead- 
ing, the  defendant  demurred  generally,  and  the  court  sus- 
tained the  demurrer.  Plaintiffs  thereupon  filed  an  amended 
and  substituted  petition,  restating  practically  all  the  matters 
contained  in  the  first  pleading,  except  the  allegation  of  mistake 
in  the  written  contract.  It  further  alleges  that  plaintiflb 
purchased  from  defendants  all  their  interest,  vested  and  con- 
tingent, in  the  described  land,  and  that  defendants  agreed 
to  execute  a  quitclaim  deed  accordingly,  and  that  A.  G.  Schu- 
mann was  present,  took  part  in  and  agreed  to  all  the  terms 
of  said  contract,  which  contract  was  oral,  except  as  to  that 
part  thereof  embraced  in  the  writing  mentioned  in  the  original 
petition  as  having  been  signed  by  May  Schumann  and  Rosa 
Stecher  only,  as  grantors.  It  is  further  alleged  that,  in  con- 
sideration of  said  agreement,  plaintiffs  made  and  delivered 
to  defendants  their  promissory  note  for  $3,100,  which  note 
has  been  sold  and  transferred  to  a  third  party ;  but  the  defend- 
ant A.  G.  Schumann  refuses  to  make  a  conveyance  according 
to  promise.  Belief  is  again  prayed  that  plaintiff's  title  be 
quieted  and  confirmed,  and  for  other  and  general  relief.  De- 
fendants moved  to  strike  the  substituted  petition  because  it 
stated  no  other  or  different  cause  of  action  than  was  set  up 
in  the  original  petition,  to  which  a  demurrer  had  been  sus- 
tained. The  motion  having  been  overruled,  defendants 
demurred  generally  to  the  suflSciency  of  the  petition.  The 
demurrer  was  overruled,  and  defendants,  refusing  further 
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to  plead,  elected  to  stand  upon  their  demurrer.  Decree  was 
then  entered  finding  the  truth  of  the  allegations  of  the  peti- 
tion,  and  establishing,  confirming  and  quieting  the  title  to  the 
land  in  the  plaintiffs.    Defendants  appeal. 

I.  It  is  argued  for  appellants  that  the  ruling  upon  the 
demurrer  to  the  original  petition  became  the  law  of  the  case, 
and  it  was  therefore  error  for  the  trial  court  to  permit  the 

substituted  petition  to  stand  and  to  overrule 
1.  appkalakd        th^  demurrer  thereto.    For  several  sufficient 

ERROR :  waiver 

quiwTcineln'd©.  Tcasous,  the  poiut  is  not  well  taken.    In  the 
ri^ov^™"'^"    first  place,  the  defendants  had  once  raised  the 

question  of  the  substantial  identity  of  the 
substituted  petition  with  the  original  petition,  by  their  motion 
to  strike.  The  court  overruled  the  motion,  thereby,  in  effect, 
holding  that  the  second  petition  was  not  a  mere  repleading 
of  the  matter  stated  in  the  first.  Defendants  did  not  elect  to 
stand  upon  the  motion,  but  proceeded  to  demur.  This  was 
a  waiver  of  the  error,  if  any,  in  the  court's  ruling  on  the 
motion,  and  the  demurrer  served  only  to  raise  the  question 
of  the  sufficiency  of  the  substituted  petition,  without  any  refer- 
ence to  the  original  pleading  or  to  the  ruling  upon  the  first 
demurrer. 

Moreover,  while  the  ruling  on  the  first  demurrer  may 
have  been  the  law  of  the  case  so  long  as  it  stood  unchanged, 
the  court  did  not  by  such  ruling  so  tie  its  own  hands  or  so 

exhaust  its  jurisdiction  that,  if  it  saw  reason 

^'  o?deS5ion^^     ^  change  its  own  mind,  it  could  not  withdraw 

lUht ofoourt      ^^  change  its  holding  and  enter  such  ruling 

toroverseiui      ^^  ^p^^  further  reflection,  it  believed  to  be 

right,  so  long,  a.t  least,  as  the  case  was  still 
before  it  and  undetermined.  There  is  nothing  in  Long  v. 
FumaSy  130  Iowa  504,  which  is  in  any  manner  inconsistent 
with  this  holding. 

II.  Looking,  then,  to  the  sufficiency  of  the  substituted 
petition,  we  have  no  hesitancy  in  holding  that  it  states  a  cause 

Vol.  176  Ia,— 36 
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of  action.     Its  allegations,  adinitted  by  the  demurrer,  show 

that  certain  persons,  including  the  defendant 

*  STL™OTai         A.  C.  Schumann,  agreed  to  quitclaim  their 

MuTconsider-     interests  in  the  land  to  plaintiffs  for  a  speci- 

atlon  delivered. 

fied  consideration,  and  that  the  agreed  con- 
sideration was  furnished.  Stated  otherwise,  there  was  an  oral 
agreement  to  the  effect  indicated,  which  agreement  was 
reduced  to  writing  with  some  of  the  grantors,  but  remained 
in  parol  with  A.  C.  Schumann.  Plaintiffs  have  performed 
their  part,  as  have  also  the  grantors  signing  the  agreement, 
but  A.C.  Schumann  refused  to  perform,  on  his  part.  Wholly 
irrespective  of  the  question  whether  there  was  any  mistake  in 
the  written  agreement,  or  whether  A.  C.  Schumann  ever  agreed 
to  sign  it,  the  case  is  clearly  one  in  which  the  plaintiffis  are 
entitled  to  equitable  relief  against  him.  If  he  was  present,  as 
the  demurrer  admits,  taking  part  in  the  negotiations  for  the 
purchase,  and  agreed  to  the  sale  at  the  stated  price,  and  plain- 
tiffs, relying  upon  his  conduct  and  his  promises,  made  the 
settlement  and  turned  over  the  agreed  consideration,  he  can- 
not escape  specific  performance  simply  because  his  name  is 
not  subscribed  with  those  of  the  other  grantors  to  the  written 

instrument.  To  thus  hold  him  does  not,  as 
roi  evidMice'^"  counscl  sccm  to  think,  involve  any  departure 

rule :  non-ap-        _  ^ 

pUcabiiity  to       from  the  rule  which  makes  incompetent  proof 

one  not  signing.  '^ 

of  oral  agreements  to  vary  or  alter  a  written 
contract.  Mr.  Schumann  is  not  a  party  to  the  writing,  and 
he  cannot  avail  himself  of  its  protection  in  this  respect.  It  is 
only  a  party  to  a  writing  who  can  use  it  as  a  screen  to  sbut 
out  oral  evidence  of  the  actual  agreement.  It  makes  no  dif- 
ference what  may  be  Schumann's  relation  to  the  land  or  to 
the  other  grantors,  the  petition,  being  taken  as  admitted, 
8ufl9ciently  shows  (and  his  attitude  in  this  case  confirms  it) 
that  he  was  claiming  some  sort  of  an  interest,  contingent  or 
otherwise,  in  the  land  in  question;  that  he  agreed  to  convey 
it  for  a  consideration  to  be  paid  to  some  or  to  all  the  grantors ; 
that  the  consideration  has  been  delivered;  and  that  he  con- 
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tumaciously  refuses  to  perform.  But  one  conclusion  can  be 
drawn,  and  that  is  that  plaintiffs  are  entitled  to  the  relief 
granted. 

The  case  of  Miller  v.  Morine,  167  Iowa  287,  on  the  subject 
of  contract  partly  oral  and  partly  in  writing,  has  no  applica- 
tion to  the  issues  here  presented.  To  sustain  the  decree  below, 
it  is  not  necessary  to  base  it  upon  the  theory  that  defendant 
A.  C.  Schumann  was  a  party  to  a  contract  partly  in  writing 
and  partly  in  parol.  It  is  true  there  was  a  written  contract, 
but  it  was  not  with  him.  So  far  as  he  is  concerned,  it  was 
wholly  oral,  and  by  his  demurrer,  he  admits  it  as  alleged. 
The  decree  of  the  trial  court  is  clearly  equitable,  and  it  is — 
Affirmed, 

Evans,  G.  J.,  Debmeb  and  Preston,  JJ.,  concur. 


John  D.  Mullanby,  Appellee,  v.  E.  W.  Cutting,  Appellant. 

EXECUTION:     Sale— Manner,  Conduct  and  Validity — Sale  Without 

1  Sedemiition — Strict  Compliance  With  Statute.  A  sale  of  real 
estate  on  execution,  tmthout  the  ripht  of  redemption,  demands  an 
exceptionally  strict  compliance  with  the  statutes.  Certain  irregu- 
larities reviewed,  and  held,  token  taken  in  their  entirety,  to  invali- 
date the  sale. 

EZECUnON:    Sale— Manner,  Conduct  and  Validity — Sale  en  Masse 

2  '  Without  Bedemption— Inadequate  Bid.    The  fact  that  an  execu- 

tion sale  of  real  estate  is  made  en  masse  and  on  a  grossly  inade- 
quate bid,  no  right  of  redemption  existing^  furnishes  a  persuasive 
reason  for  exacting  a  more  strict  compliance  with  the  statutes  gov- 
erning such  sales  than  is  necessary  where  the  right  to  redeem  ex- 
ists.    (Sec  3970,  Code,  1897.) 

PRINCIPLE  APPLIED:  The  right  to  redeem  had  been  lost.  A 
farm  of  280  acres,  worth  $40,000  and  encumbered,  in  its  entirety, 
to  the  extent  of  $17,000,  was  sold  en  masse  on  execution,  on  one 
bid  for  the  amount  of  the  judgment,  $1,056.  No  attempt  was  made 
to  sell  the  land  otherwise  than  en  masse,  nor  did  the  defendant  in 
execution  propose  any  method  of  sale.  The  judgment  defendant 
ha4  other  real  estate  worth  $3,500  above  encumbrance,  and  subject 
to  execution. 


548  MuLLANEY  V.  CuTTiNG.  [175  lowa 

£XEuuxiON:      Sale— Maimer,    Oonduct   and   Validity— Inadeqiiate 

3  Bid — ^Duty  of  Sheriff  to  Protect  the  Debtor.  A  sheriff  selling 
real  estate  on  execution,  no  right  to  redeem  existing,  and  receiving 
a  bid  known  to  be  grossly  inadequate,  owes  the  duty  to  the  execu- 
tion defendant  to  adjourn  the  sale.     (Sec  4029,  Code,  1897.) 

EXECUTION:     Sale— Manner,  Conduct  and  Validity-— Sale  Withoot. 

4  Redemption — ^Essentials  of  Notice.  Notice  of  sale  of  real  estate 
on  execution  must  distinctly  state  that  such  sale  will  be  made 
tdthout  the  right  of  redemption^  when  such  is  the  fact.  ( Sec  4023, 
4024,  Code,  1897.) 

EXECUTION:    Levy— Indorsement  of  Levy  on  Writ.    It  is  essential 

5  to  a  valid  levy  under  execution  that  the  sheriff  enter  the  fact  of 
levy  upon  the  writ  when  such  levy  is  made.  The  entry  of  such 
matters  in  the  encumbrance  book,  or  on  the  writ  of  execution  at 
the  time  of  making  his  final  return  after  the  sale,  will  not  satisfy 
this  requirement     (Sec.  3965,  Code,  1897.) 

Appeal  from  Wi7tneshiek  District  Court. — A.  N.  Hobson, 

Judge. 

Wednesday,  November  24,  1915. 

Rehearing  Denied  Friday,  April  7, 1916. 

Action  in  equity  to  set  aside  a  sheriff's  sale  of  real  estate 
and  the  sheriff's  deed  executed  pursuant  thereto.  There  was 
a  decree  in  the  lower  court  for  the  plaintiff,  and  the  defendant 
appeals. — Affirmed. 

E.  W.  Cutting,  for  appellant. 

Frank  Sayre  and  William  S.  Hart,  for  appellee. 

Evans,  C.  J. — The  sale  in  question  was  had  upon  general 
execution  under  a  judgment  against  the  plaintiff.  The  amount 
of  the  judgment,  with  interest  and  costs,  was  $1,056.     The 

land  sold  was  a  farm  of  280  acres,  worth  from 

^'  Si?fSSnSir.     $135  to  $150  an  acre,  and  encumbered  by 

vaHdVt'y  :*iSe      mortgage  to  the  extent  of  $16,000  or  $17,000. 

demption:"         The  property  was  sold  for  the  aniount  of  the 

strict  compli- 
ance with  Stat-    judgment,  no  other  bid  being  received.     The 

defendant  was  the  attorney  for  the  execution 
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plaintiff,  but  made  his  bid  in  his  own  behalf.  Upon  the  accept- 
ance of  his  bid  by  the  sheriff,  he  demanded  and  received  a 
sheriff's  deed,  the  property  being  not  subject  to  redemption 
because  an  appeal  had  been  prosecuted  to  the  Supreme  Court 
from  the  original  judgment  under  which  the  execution  was 
issued.  Immediately  upon  the  discovery  that  a  deed  had  actu- 
ally  been  issued  under  the  sale,  the  plaintiff  herein  tendered 
to  the  defendant  the  full  amount  of  his  bid  with  interest  and 
costs.    The  tender  being  refused,  this  action  was  brought. 

The  facts  are  not  greatly  in  dispute.  The  question  is 
whether  the  sale  and  the  proceedings  leading  thereto  were 
attended  with  such  irregularities  as  to  entitle  plaintiff  to 
equitable  relief.  The  ground  of  the  holding  of  the  trial  court 
does  not  appear  in  the  record.  Needless  to  say  that  the  result 
of  the  sale  was  appalling.  The  plaintiff  is  at  the  disadvantage 
herein  of  having  received  notice  of  the  time  and  place  of  the 
sale.  What  he  evidently  did  not  know  was  that  the  sale  was 
not  subject  to  redemption.  The  irregularities  contended  for 
are  quite  numerous.  These  are  that  the  sale  was  irregular 
in  that  the  tract  was  sold  en  masse;  that  the  bid  was  inade- 
quate; that  the  levy,  if  any,  was  excessive;  that  there  was, 
in  fact,  no  levy  made  before  the  sale;  that,  if  there  was  a 
levy,  it  was  only  upon  120  acres  of  the  land. 
Section  3970,  Code,  1897,  is  as  follows: 
"The  oflScer  shall  in  all  cases  select  such  property,  and 
in  such  quantities,  as  will  be  likely  to  bring  the  exact  amount 
required  to  be  raised,  as  nearly  as  practicable,  and,  having 

made  one  levy,  may  at  any  time  thereafter 

2.  sixxcunoK :        make  others,  if  he  finds  it  necessary.    But  no 

conduct  and  *      execution  shall  be  a  lien  on  personal  property 

55t?2dtttip-^"    tcf 0^^  th®  actual  levy  thereof. ' ' 

quate  w^^'  There  was  no  attempt  in  this  case  to  sell 

the  property  in  any  other  way  than  en  masse. 
Neither,  on  the  other  hand,  was  there  any  plan  of  division 
presented  by  the  defendant  before  the  sale.  The  fact  that 
the  property  was  all  encumbered  under  one  encumbrance  is 
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an  important  consideration  as  bearing  upon  the  propriety  of 
a 'sale  en  masse.  The  same  ought  to  be  considered,  also,  as 
bearing  upon  the  question  of  excessive  levy.  The  execution 
defendant  had  other  real  property  in  the  same  county  which 
was  subject  to  execution.  This  consisted  of  a  town  property 
worth  $4,000  and  encumbered  for  $1,500.  We  have  held  here- 
tofore that  a  sale  en  masse  or  a  sale  for  an  inadequate  bid  does 
not  necessarily  render  the  sale  voidable.  Our  holding  in  that 
respect  has  been  based  in  part  upon  the  fact  that  the  sales 
under  consideration  were  subject  to  redemption. 

In  Cooper  v.  Iowa  Trust  &  Savings  Bank,  149  Iowa  336, 
343,  we  said: 

'  *  The  fact  that  the  execution  defendant  has  a  large  pro- 
tection in  his  right  of  redemption  for  the  period  of  one  year 
from  an  execution' sale  of  real  estate  usually  furnishes  the 
strong  reason  why  such  sale  should  not  be  set  aside  for  a  mere 
irregularity,  which  does  not  affect  his  substantial  right." 

The  fact  that  the  sale  under  consideration  was  not  sub- 
ject to  redemption  presents  a  reason  why  a  more  strict  com- 
pliance with  statutory  provisions  should  be  required  than  in 
cases  where  such  right  of  redemption  exists. 

It  must  be  said  in  this  case  that  the  levy  was  grossly 
excessive.  In  view  of  the  encumbrance,  however,  it  would 
have  been  difficult,  if  not  impracticable,  to  make  it  otherwise, 

so  far  as  this  particular  property  was  con* 
8.  bxtcution:        cerncd.     It  was,  however,  within  the  power 

sale :  manner,  '  '  *^ 

$alid?t^y  Mnlde-  ^^  ^^^  sheriff  to  protect  the  execution  defend- 

Itlherii:  '*'''''   ant  against  an  unfair  sale. 

Section  4029,  Code,  1897,  is  as  follows: 
**When  there  are  no  bidders,  or  when  the  amount  offered 
is  grossly  inadequate,  or  when  from  any  cause  the  sale  is  pre- 
vented from  taking  place  on  the  day  fixed,  or  the  parties  so 
agree,  the  ofScer  may  postpone  the  sale  for  not  more  than 
three  days  without  being  required  to  give  any  further  notice 
thereof,  which  postponement  shall  be  publicly  announced  at 
the  time  the  sale  was  to  have  been  made^  but  not  more  than 
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two  such  adjournments  shall  be  made,  except  by  agreement  of 
the  parties  in  writing  and  made  a  part  of  the  return  upon  the 
execution." 

In  view  of  the  fact  that  the  sale  was  not  subject  to  redemp- 
tion, the  amount  of  the  bid  was  grossly  inadequate.  There 
were  no  other  bidders  present.  The  sheriff  knew  the  land 
and  believed  it  to  be  worth  $150  an  acre  at  the  time  of  such 
sale.  Under  the  circumstances  here  shown,  the  duty  of  post- 
ponement was  clearly  upon  him.  It  should  be  said  for  the 
sheriff  that  he  did  not  himself  know  that  the  sale  was  not 
subject  to  redemption.  In  this  connection,  attention  should  be 
directed  to  the  notice  of  sale.    This  was  given  in  what  was 

called    the    ''usual    form."    It    is    common 

4.  bxbcution:        knowledge  that  usually  a  proposed  execution 

vflaid?t^*"£a '      ®*^®  ^^  ^^^^  estate  is  subject  to  redemption. 

dempUonTes-     -^  ^^  °^*  Subject  to  redemption  is  somewhat 

sentiaiB  of  no-     exceptional.     Because  such  proposed  sale  is 


subject  to  redemption,  the  attention  and  inter- 
est  of  general  bidders  are  not  attracted  thereto.  For  the  same 
reason,  parties  desiring  to  buy  property  do  not  usually  attend 
a  sheriff's  sale  of  real  estate.  The  usual  bidder,  uncontested, 
is  the  execution  creditor,  and  the  usual  bid  is  the  amount  to 
be  made  on  the  execution.  In  such  a  case,  if  the  bid  be  inade- 
quate or  the  levy  excessive  or  the  proceedings  irregular,  the 
irregularity  can  be  eqxiitably  cured  by  the  redemption.  Sec- 
tions 4023  and  4024,  Code,  1897,  provide  for  notice  of  execu- 
tion sales.  They  do  not  provide  for  the  exact  form  of  such 
notice.  Clearly,  it  is  contemplated  that  such  notice  should 
show  such  proposed  **sale."  Our  statute  in  terms  contem- 
plates two  kinds  of  execution  sales.  One  is  the  ''sale  abso- 
lute," as  defined  in  Sections  4043  and  4045,  Code.  The  other  is 
the  sale  "subject  to  redemption,"  as  defined  in  Code  Section 
4044.  We  think  it  was  the  very  essence  of  the  notice  of  sale  in 
this  case  that  it  should  have  shown  that  the  proposed  sale  in  thia 
case  was  to  be  absolute  and  not  subject  to  redemption;  and, 
this  is  especially  po;  because,  as  already  indicated,  the  usual 
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execution  sale  of  real  estate  is  subject  to  redemption.  If  such 
fact  had  appeared  in  the  notice  involved  herein,  it  would 
undoubtedly  have  avoided  the  unconscionable  result  which 
followed.  If  the  public  had  been  advised  by  this  notice  that 
a  farm  worth  $20,000  above  its  encumbrance  was  to  be  sold 
to  the  best  bidder  without  redemption  to  satisfy  a  judgment  of 
$1,056,  it  is  inconceivable  that  other  and  larger  bids  would 
not  have  been  received. 

There  is  a  further  irregularity  in  relation  to  the  levy. 
The  fact  of  levy  was  not  endorsed  upon  the  execution  by  the 
sheriff  until  it  was  included  in  his  final  return  after  the  sale. 

The  act  of  the  sheriff  which  is  claimed  to  have 

''  levyYmdonM-     constituted  the  levy  was  an  entry  in  the 

mmofievy       encumbrance    book.    Such    entry,    however, 

omitted  entirely  160  acres  of  the  land  which 
was  included  in  the  sheriff's  deed.  Section  3965,  Code,  1897, 
requires  all  acts  of  the  sheriff  to  be  entered  upon  the  execution 
at  the  time  that  the  act  is  done.  In  a  legal  sense,  there  was 
no  levy  on  the  real  estate,  and  could  be  none  until  such  fact 
was  entered  upon  the  execution.  The  result  is  that  the  sale 
was  actually  had  before  a  legal  levy  was  actually  made. 

There  is  something  to  be  said  in  censure  of  the  execu- 
tion defendant,  the  plaintiff  herein,  for  his  own  dilatoriness 
and  negligence.  The  execution  plaintiff  and  his  attorney  exer- 
cised much  patience  for  many  months  awaiting  the  perform- 
ance of  their  debtor's  promise  to  pay.  The  execution  was 
carried  by  the  sheriff  for  months,  in  an  endeavor  to  be  lenient 
toward  the  debtor.  It  appears  from  the  record  that  he  is  a 
slow  debtor,  harassed  on  many  sides  by  waiting  creditors. 
Ben  Franklin  had  such  a  debtor  once,  of  whom  he  said: 

^'It  is  against  his  principle  to  pay  interest  and  against 
his  interest  to  pay  the  principal  and  therefore  he  pa3rs 
neither. '^ 

It  may  be,  therefore,  that,  if  the  statute  had  been  fol- 
lowed in  letter  and  spirit,  the  plaintiff  would  be  in  no  fair 
position  to  ask  the  aid  of  equity.    But  we  think  that  the  irregu- 
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larities  noted,  when  taken  in  their  entirety,  furnish  such  a 
substantial  departure  from  the  letter  and  the  spirit  of  the 
statute  as  to  render  the  sale  voidable.  We  therefore  agree  with 
the  oonelusion  of  the  trial  court,  and  the  decree  entered  below 
will  accordingly  be  affirmed. — Affirmed. 

Deekeb,  Weaver  and  Preston,  JJ.,  concur. 


Pbabodt  Buggy  Co.,  Appellee,  v.  Cooper  &  Collins  et  al., 
Defendants,  First  National  Bank,  Garnishee,  Appellant. 

>ABNI8HMENT:  Controverting  Answer  of  Oaxniflliee — Jtary  Qnes- 
tion — ^Partnerdilp  Fnnds.  Issue  joined  in  a  garnishment  proceed- 
ing by  the  judgment  plaintiff  of  a  partnership,  on  the  allegation 
that  the  garnishee  had  properly  accounted  for  all  partnership  funds 
by  the  discharge  of  partnership  obligations,  presents  a  jury  ques- 
tion. 

Appeal  from  Crawford  District  Conri. — ^M.  B.  Hutchison, 

Judge. 

Monday,  November  22,  1915. 

Bbhearing  Denied  FRn)AY,  Apssl  7, 1916. 

Action  controverting  the  answers  of  a  garnishee.    Appeal 
from  the  action  of  the  court  in  granting  a  new  trial. — Affirmed, 

H.  L.  Robertson  and  Boadifer  dk  Roadifer,  for  appellant. 
Sims  &  Kuehnle  and  Crary  dk  Crary,  for  appellee. 

Oaynor,  J. — On  the  10th  day  of  February,  1913,  the 
plaintiff,    Peabody    Buggy    Company,    obtained    judgment 
against  the  firm  of  Cooper  &  Collins  and  the  individual  mem- 
bers thereof,  C.  C.  Cooper  and  T.  D.  Collins, 

SSro^SSSir^*   '^^  ^^  ®^^"^  ^'  $514.20,  together  with  attor- 
^^\%^'    ney's  fees  taxed  at  $35.42,  and  costs. 
S2Sai"ftiSS2"  On  the  26th  day  of  February,  1913,  an 

execution  was  issued  on  this  judgment  against 
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the  defendants,  and  under- said  execution  a  notice  of  garnish- 
ment was  duly  served  upon  the  garnishee  defendant  herein, 
First  National  Bank  of  Woodbine.  In  pursuance  of  such 
notice,  the  said  garnishee  appeared,  on  the  31st  day  of  March, 
1913,  and  made  answer  by  and  through  its  cashier,  Oeorge  W. 
Coe.  Said  answer  was  taken  before  a  commissioner  agreed 
upon  for  that  purpose.  It  was  stipulated  and  agreed  that  the 
answer,  when  taken,  should  be  filed  in  this  cause,  and  was  so 
filed.  The  plaintiff,  not  being  satisfied  with  the  answers  so 
taken  and  filed  in  said  cause,  did,  on  the  7th  day  of  April, 
1913,  file  a  pleading  controverting  the  answer  of  the  garnishee, 
as  follows: 

''Comes  now  the  plaintiff,  and,  for  its  pleading  contro- 
verting the  answer  of  the  garnishee  filed  herein,  states  that 
during  the  years  1910,  1911  and  1912  the  defendants  C.  C. 
Cooper  and  T.  D.  Collins  were  engaged  in  business  together 
at  Charter  Oak,  Iowa,  as  a  partnership,  under  the  firm  name 
and  style  of  Cooper  &  Collins,  keeping  their  partnership  funds 
and  transacting  their  banking  business  in  the  Farmers'  State 
Bank  at  said  place ;  that  during  the  years  1910  and  1911  the 
defendant,  T.  D.  Collins,  wrongfully  and  fraudulently,  with- 
out the  knowledge  or  consent  of  his  partner,  the  said  C.  C. 
Cooper,  issued  checks,  under  the  firm  name  of  Cooper  &  Col- 
lins, against  funds  on  deposit  in  said  Farmers'  State  Bank 
and  sent  the  same  to  the  First  National  Bank  of  Woodbine, 
Iowa,  garnishee  herein,  which  said  bank  received  said  checks 
and  collected  the  amount  of  the  same  and  appropriated  the 
proceeds  thereof  to  its  own  use  and  benefit  and  in  discharging, 
in  part,  the  individual  indebtedness  and  account  of  the  said 
T.  D.  Collins  to  said  bank,  said  checks  being  in  the  following 
amounts  and  issued  at  the  following  dates,  respectively:  One 
for  $529.15,  dated  January  6,  1910;  one  for  $521.77,  dated 
May  2, 1910;  one  for  $30,  dated  July  9, 1910;  one  for  $3i9Q,30, 
dated  November  7, 1910 ;  one  for  $50,  dated  June  5, 19i:}^:;;j&at 
such  appropriation  of  the  proceeds  of  said  checks,  and  each  of 
them,  was  in  fraud  of  the  rights  and  interests  of  the  said  firm 
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of  Cooper  &  Collins,  and  of  the  defendant,  C.  C.  Cooper,  a 
member  of  said  firm,  and  that  by  reason  thereof  the  said 
garnishee  is  now  indebted  to  the  said  firm  of  Cooper  &  Collins, 
after  allowing  the  said  garnishee  for  all  just  and  proper 
credits  of  any  nature  whatever,  in  a  sum  in  excess  of  $1,000 ; 
that  plaintiff  denies  that  the  proceeds  of  said  checks  or  of 
either  of  them  .were  applied  by  said  garnishee  upon  any  note 
or  obligation  of  the  defendant,  C.  C.  Cooper,  and  denies  each 
and  every  other  matter  set  forth  in  the  answer  of  said  gar- 
nishee; that  the  firm  of  Cooper  &  Collins  and  the  individual 
members  thereof  were  insolvent  at  the  time  of  the  issuance  of 
the  checks  in  question,  and  ever  since  have  been  and  still  are 
insolvent  with  the  knowledge  of  the  garnishee  herein.'' 

To  the  pleadings  so  filed,  the  defendant  garnishee 
appeared  and  filed  answer,  which,  so  far  as  material  to  this 
controversy,  is  as  follows : 

''Admits  that  during  the  years  1910,  1911  and  1912  the 
defendants,  C.  C.  Cooi)er  and  T.  D.  Collins,  were  engaged  in 
business  together  at  Charter  Oak,  Iowa,  as  a  partnership  under 
the  firm  name  of  Cooper  &  Collins,  keeping  their  funds  and 
transacting  their  banking  business  in  the  Farmer's  State  Bank 
at  Charter  Oak.  Admits  that  during  the  years  1910  and  1911 
the  said  T.  D.  Collins  issued  certain  checks,  under  the  firm 
name  of  Cooper  &  Collins,  drawn  upon  the  funds  of  said 
Cooper  ft  Collins  on  deposit  in  the  Farmers'  State  Bank,  and 
sent  the  same  to  the  First  National  Bank  of  Woodbine,  Iowa, 
garnishee  defendant,  and  that  said  bank  received  said  checks 
and  collected  the  amount  of  the  same;  that  said  checks  were 
of  the  date  and  of  amount  as  set  out  in  the  pleading  of  the 
plaintiff  controverting  the  answer  of  the  garnishee  defendant. 
Denies  each  and  every  other  allegation  contained  in  said 
pleading.  Specifically  denies  that  said  checks  were  issued 
without  the  knowledge  and  consent  of  C.  C.  Cooper.  Admits 
that  during  the  time  the  said  C.  C.  Cooper  and  T.  D.  Collins 
were  so  transaicting  business  as  such  copartners  under  the  firm 
name  of  Cooper  ft  Collins,  the  said  C.  C.  Cooper  and  T.  D. 
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Collins  executed  their  joint  notes  to  the  First  National  Bank 
of  Woodbine,  Iowa,  for  the  following  amounts :  $526.45,  $500 
and  $50.  That  the  said  notes  so  executed  were  executed  for 
the  use  and  benefit  of  said  copartnership,  and  the  indebted- 
ness represented  by  said  notes  was  in  truth  and  in  fact  an 
indebtedness  of  said  copartnership.  That  the  chechs  referred 
to  the  answer  of  the  garnishee  defendant,  and  set  out  in  the 
pleading  controverting  said  answer,  were  each  applied  in 
payment  of  the  indebtedness  of  said  copartnership,  represented 
by  the  joint  notes  of  the  said  C.  C.  Cooper  and  T.  D.  Collins. 
That  during  the  time  the  said  C.  C.  Cooper  and  T.  D.  Collins 
were  so  transacting  business  under  the  firm  name  of  Cooper 
&  Collins,  the  said  T.  D.  Collins  executed  to  the  garnishee 
defendant  his  individual  note  in  amount  $84.25;  that  said 
note  so  executed  by  the  said  T.  D.  Collins  for  the  use  and 
benefit  of  said  copartnership  and  the  indebtedness  represented 
by  said  note,  was  in  truth  and  in  fact  an  indebtedness  of  said 
copartnership.  That  the  check  first  referred  to  in  garnishee 
defendant's  answer  and  described  in  plaintiff's  reply,  contro- 
verting said  answer,  as  dated  May  2,  1910,  amount  $30,  was 
applied  in  payment  of  the  indebtedness  of  said  copartnership 
represented  by  said  note  to  T.  D.  Collins.  That  during  the 
time  the  said  C.  C.  Cooper  and  T.  D.  Collins  were  transacting 
business  under  the  firm  name  of  Cooper  &  Collins,  the  said 
T.  D.  "Collins  executed  to  the  garnishee  defendant  his  indi* 
vidual  note  in  amount  $721,  signed  by  T.  D.  Collins  and  by 
E.  B.  Mattox  and  W.  J.  Chambers  as  sureties;  that  the  said 
note  so  executed  was  executed  for  the  use  and  benefit  of  said 
copartnership,  and  the  indebtedness  represented  by  said  note 
was  in  truth  and  in  fact  an  indebtedness  of  said  copartnership ; 
that  the  check  referred  to  in  garnishee  defendant's  answer  as 
Exhibit  'B'  and  set  out  in  plaintiff's  reply  controverting  said 
answer,  was  applied  in  payment  of  said  indebtedness  of  said 
copartnership  represented  by  said  note.  That  during  the  years 
1910  and  1911,  the  checks  described  in  the  answer  of  garnishee 
defendant  and  set  out  in  plaintiff's  pleading  controverting  said 
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answer  were  issued  and  delivered  to  garnishee  defendant  to  be 
used  in  payment  of  certain  notes  held  by  garnishee  defendant, 
which  notes  were  signed  by  C.  C.  Cooper  and  T.  D.  Collins, 
sole  members  of  said  copartnership,  and  also  in  payment  of 
certain  notes  held  by  said  garnishee  defendant  signed  by  T.  D. 
Collins,  and  T.  D.  Collins,  E.  B.  Mattox  and  W.  J.  Chambers.'' 

The  garnishee  further  pleads  that  it  received  said  checks 
and  applied  the  proceeds  thereof  in  the  payment  of  said  notes. 

The  balance  of  defendant's  answer  is  the  pleading  of 
affirmative  matter  upon  which  garnishee  predicates  an  estop- 
X)el,  and  further  matter  upon  which  it  predicates  a  claim  that 
plaintiff  cannot  maintain  this  action  in  the  form  in  which  it 
is  presented,  challenging  also  the  jurisdiction  of  the  court  to 
herein  determine  the  issue. 

At  the  conclusion  of  plaintiff's  testimony,  the  court,  on 
the  motion  of  garnishee,  directed  the  jury  to  return  a  verdict 
for  the  garnishee,  which  was  accordingly  done.  Thereafter, 
on  the  24th  day  of  November,  1913,  the  plaintiff  filed  a  motion 
to  vacate  and  set  aside  the  order  and  judgment  of  the  court 
withdrawing  the  case  from  the  jury,  and  discharging  the 
garnishee.  On  the  28th  day  of  November,  1913,  the  court  sus- 
tained the  motion  to  set  aside  the  order  directing  the  jury 
to  return  a  verdict  for  garnishee  and  the  order  discharging 
garnishee,  and  ordered  a  new  trial  of  the  cause.  From  this 
last  order,  the  garnishee  appeals. 

In  the  view  that  we  take  of  this  case  and  of  the  issues 
tendered,  it  is  not  necessary  for  us  to  consider  many  of  the 
matters  urged  by  appellant  in  argument.  It  appears  that, 
by  consent  of  all  parties,  the  answers  of  the  garnishee,  in 
response  to  the  notice  of  garnishment,  were  taken  and  filed  in 
the  cause.  These  answers  tended  to  disclose  just  what  is  con- 
tended for  by  the  garnishee  in  its  answer  to  the  pleading  con- 
troverting the  answer  of  the  garnishee,  to  wit,  that  Cooper 
and  Collins  were  a  partnership  and  had  certain  funds  depos- 
ited in  the  name  of  the  partnership  in  the  Farmers'  State 
Bank  at  Charter  Oak;  that  T.  D.  Collins,  a  member  of  the 
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firm,  drew  cheeks  upon  this  fond  in  &vor  of  the  ganuahee 
defendant ;  that  these  checks  were  signed  by  him  in  the  name 
of  the  partnership;  that  they  were  delivered  to  the  First 
National  Bank  of  Woodbine  and  by  it  cashed;  or,  in  other 
words,  the  First  National  Bank,  on  these  checks  so  signed, 
withdrew  from  the  Farmers'  State  Bank  the  funds  there  on 
deposit  in  the  name  of  the  partnership  and  belonging  to  the 
partnership,  the  checks  being  as  follows:  One  for  $529.15, 
dated  January  6,  1910 ;  one  for  $521.77,  dated  May  2,  1910 ; 
one  for  $30,  dated  July  9,  1910 ;  one  for  $380.30,  dated  No- 
vember 7,  1910;  one  for  $50,  dated  June  5,  1911,  making  a 
total  amount  drawn  by  these  checks  from  the  copartnership 
account  at  the  Farmers'  State  Bank  of  $1,510.92.  The  gar- 
nishee bank,  in  accounting  for  this  fund  so  received,  claimed 
that,  during  the  time  that  the  copartnership  existed,  the  part- 
ners executed  their  joint  notes  to  the  defendant  garnishee  for 
the  following  sums :  $526.45,  $500  and  $50 ;  that  T.  D.  Col- 
lins executed  to  the  garnishee  defendant  his  individual  note 
for  $84.25;  that  the  proceeds  of  these  checks  were  used  in 
discharging  this  indebtedness.  The  indebtedness  claimed  to 
have  been  represented  by  these  notes,  as  before  set  out, 
amounted  to  $1,160.70.  This  is  the  way  the  garnishee  under- 
took to  account  for  the  amount  so  received  upon  these  checks. 
If  this  was  all  that  the  bank  had  against  the  firm  upon  which 
these  checks  could  be  applied,  then  there  would  be  a  balance 
in  the  hands  of  the  garnishee  bank,  unaccounted  for,  realized 
from  the  proceeds  of  these  checks,  of  $350.92. 

The  garnishee,  however,  claimed  that  it  had  disposed  of 
all  the  proceeds  of  the  checks  in  satisfaction  of  the  indebted- 
ness owed  to  it  from  either  Collins  and  Cooper  as  a  firm,  or 
from  T.  D.  Collins,  and  pleaded,  in  addition  to  the  matters 
hereinbefore  set  out,  that  T.  D.  Collins  executed  to  the  gar- 
nishee his  individual  note  in  the  amount  of  $721,  signed  by 
T.  D,  Collins  and  E.  R.  Mattox  and  W.  J.  Chambers  as  sure- 
ties, claiming  that  this  note,  with  all  the  other  notes,  was 
executed  for  the  use  and  benefit  of  the  copartnership,  and 
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that  the  indebtedness  represented  by  the  notes  was,  in  truth 
and  in  fact,  the  indebtedness  of  the  copartnership.  If  the 
garnishee's  contention  is  true,  then  the  total  amount  of  notes 
held  by  the  garnishee  against  the  firm,  or  against  T.  D.  Col- 
lins, would  amount  to  about  $1,881 ;  and  if  garnishee's  conten- 
tion is  true,  there  would  be  nothing  due  to  the  partnership 
on  account  of  the  checks  so  delivered  to  it  by  T.  D.  Collins. 

At  the  conclusion  of  the  testimony,  the  court,  assuming 
that  this  $721  was  actually  paid  by  the  defendant  garnishee 
out  of  the  proceeds  of  the  checks,  directed  a  verdict  for  the 
garnishee.  Thereafter,  the  court,  its  attention  being  called 
to  the  testimony  of  Collins,  given  upon  the  trial,  that  the  . 
amount  represented  by  the  note  of  $721  had  been  reduced  to 
judgment  and  the  judgment  paid,  not  by  the  garnishee  out 
of  the  proceeds  of  the  checks,  but  by  the  sureties  on  the  note, 
E.  B.  Mattox  and  W.  J.  Chambers,  concluded  that  there  was 
a  question  of  fact  as  to  what  disposition  was  made,  or  as  to 
how  this  $721  was,  in  fact,  paid ;  whether  it  was  paid  by  the 
bank  out  of  the  proceeds  of  these  checks,  as  claimed  by  the 
bank,  or  whether  it  was  paid  by  the  sureties  of  the  note  out 
of  their  individual  funds.  The  court  thereupon  concluded  that 
there  was  a  jury  question  as  to  this  fact,  and  sustained  the 
motion  setting  aside  his  former  order  discharging  the  gar- 
nishee, and  ordered  a  new  trial. 

There  is  no  dispute  in  this  record  as  to  the  amount 
received  by  the  garnishee  upon  these  checks  drawn  by  T.  D. 
Collins  in  the  firm  name.  There  is  no  dispute  that  the  funds 
upon  which  these  checks  were  drawn  belonged  to  the  firm. 
There  is  no  question  that  the  garnishee  received  the  proceeds 
of  these  checks.  The  garnishee  has  undertaken  to  account  for 
the  disposition  made  of  the  money  so  received.  So  far  as  this 
record  at  present  shows,  there  is  no  controversy  as  to  the  dis- 
position made  of  the  proceeds  of  these  checks,  except  that 
involved  in  the  claim  of  the  garnishee  that  it  paid  out  of  the 
proceeds  of  the  checks  the  note  of  $721,  signed  by  T.  D.  Col- 
lins, and  E.  B.  Mattox  and  W.  J.  Chambers  as  sureties.    If 
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they  actually  paid  this  out  of  the  funds  received  from  these 
checks,  then  on  its  contention  it  has  paid  out  the  full  amount 
of  the  checks  on  obligations,  either  of  the  firm  or  of  mem- 
bers of  the  firm;  but,  if  it  did  not  pay  this  $721  out  of  the 
funds  created  by  these  checks,  then  there  would  be  at  least 
$1,000  of  the  funds,  and  perhaps  something  more,  still  in 
their  hands  unaccounted  for.  The  fund  upon  which  these 
checks  were  drawn  belonged  to  the  partnership.  Whatever 
proceeds  remained  in  the  hands  of  the  garnishee  bank,  after 
satisfying  all  legal  obligations,  belonged  to  the  copartnership. 
The  judgment  was  against  the  copartnership,  and  the  copart- 
nership could  have  maintained  an  action  to  recover  these  funds 
on  demand.  The  garnishee  after  garnishment  had  the  same 
right  as  its  creditors  would  have  to  the  funds;  no  better,  of 
course,  but  no  worse. 

We  cannot  accept  the  appellant's  construction  of  the 
pleading  controverting  the  answers  of  the  garnishee.  When, 
by  agreement,  the  answers  of  the  garnishee  were  taken,  if 
those  answers  had  disclosed  an  indebtedness  from  the  garnishee 
to  the  execution  defendant,  the  plaintiff,  on  motion,  could  have 
had  the  funds,  so  shown  to  be  in  the  hands  of  the  garnishee, 
condemned  to  the  payment  of  his  claim.  If  the  answers  of 
the  garnishee  disclosed  no  indebtedness,  and  no  pleading  was 
filed  controverting  the  answers,  the  garnishee  could  have  been 
discharged  upon  motion,  and  could  base  his  discharge  upon 
the  answers  made.  Wlien  the  plaintiff  became  dissatisfied  with 
the  answers  of  the  garnishee,  he  had  a  right,  under  the  statute, 
to  controvert  those  answers.  To  controvert  is  to  deny.  A 
pleading  which  by  fair  construction  denies  the  truth  of  the 
answers  made  by  the  garnishee  puts  the  answers  in  issue. 

The  pleading  in  this  case,  in  express  terms,  denies  the 
answers  of  the  garnishee.  The  answers  of  the  garnishee  dis- 
closed that  the  funds  received  by  it,  through  these  checks, 
were  received  through  checks  drawn  upon  the  execution  de- 
fendant's account  in  the  bank  at  Charter  Oak  by  one  of  the 
partners.    The  garnishee  undertook  to  account  for  the  dispo- 
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sition  of  this  fund,  and  if  its  answers  were  not  controverted, 
we  assume  that  the  court  would  have  followed  its  original  lead 
and  directed  that  the  garnishee  be  discharged.    The  plaintiff, 
in  his  pleading  controverting  the  answers,  alleged  that  the 
sum  so  received  by  the  garnishee  upon  the  checks  aforesaid 
was  not  only  received  by  the  bank,  but  that  the  bank  had  used 
a  portion  of  it  in  discharging  the  individual  indebtedness  of 
T.  D.  Collins ;  that  it  had  appropriated  the  balance  to  its  own 
use ;  that,  on  account  of  the  matters  so  pleaded,  the  garnishee 
was  indebted  to  the  firm  of  Cooper  &  Collins  (after  allowing 
the  said  garnishee  all  just  and  proper  credits  of  any  nature 
whatever)  in  a  sum  in  excess  of  $1,000 ;  and  plaintiff  further 
denied  in  his  pleading  controverting  the  answers  of  the  gar- 
nishee that  the  proceeds  of  such  checks  were  applied  by  said 
garnishee  upon  any  note  or  obligation  of  the  defendant,  C.  C. 
Cooper,  and  denied  each  and  every  other  matter  set  forth 
in  the  answer  of  the  garnishee.    This  was  a  clear  and  explicit 
pleading  controverting  the  answers  of  the  garnishee,  and 
putting  the  answers  of  the  garnishee  in  issue.    The  garnishee 
had  assumed  in  its  answers  and  in  its  pleading  to  account  for 
this  fund.     It  admitted  its  receipt  and  undertook  to  show 
affirmatively  what  disposition  had  been  made  of  it.     There 
was  but  one  question  before  the  court  at  the  time  that  it  sus- 
tained the  motion  setting  aside  the  order  discharging  the 
garnishee,  to  wit :      Is  there  a  question  of  fact  for  the  deter- 
mination of  the  jury  whether  the  whole  fund  received  by  the 
garnishee  bank  has  been  appropriated  by  it  to  the  payment 
of  claims  held  by  it  against  Cooper  &  Collins  or  the  individual 
members,  and  is  any  of  that  fund  left  in  the  hands  of 
the  bank  for  which  it  should  be  required  to  account  to 
the   firm   of    Cooper   &    Collins  t    If   there   was,    in   fact, 
any  portion  of  that  fund  left  in  garnishee  bank's  hands, 
unappropriated,  which  belonged  to  the  firm  of  Cooper  &  Col- 
lins, plaintiff  reached  it  by  the  garnishment  proceedings. 
The  court  simply  held  that  there  was  a  question  of  fact  upon 
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that  issue  that  should  have  gone  to  the  jury  for  its  deter- 
mination, and  therefore  reversed  its  action  discharging  the 
garnishee.  This  construction  of  the  pleading  and  of  the 
action  of  the  court  precludes  us  from  considering  many  ques- 
tions urged  by  counsel  for  appellant. 

We  find  no  reversible  error  in  the  action  of  the  court, 
and  the  cause  is — Affirmed. 

Deemeb^  Ladd  and  Salinger,  JJ.,  concur. 


Fbbd  Plantz,  Appellee,  v.  Kreutzeb  &  Wasbm  et  al.. 

Appellants. 

HABTEB  AND  SBRVAKT:    Assnmirtion  of  Bisk— Duigenms  Placet 
1    — ^Knowledge  of  Servant— Dangeious  Methods  of  Work. 

(a)  Deliberately  chooeing  a  dangerous  rather  than  a  safe  method 
of  performing  work,  with  resulting  injury  to  the  serrant,  presents 
a  case  of  both  (1)  assumption  of  risk  and  (2)  contributory  negli- 
gence. In  such  case,  the  servant's  negligence  becomes  the  proxi« 
mate  cause  of  the  injury. 

(b)  The  servant  assumes  the  risk  of  all  dangers  against  which 
he  may  protect  himself  by  the  exercise  of  ordinary  observation  and 
care. 

(c)  An  employee  assumes,  as  an  incident  of  his  service,  any 
risk  which  arises  from  the  permanent,  visible  and  understood  con- 
ditions of  his  master's  plant. 

(d)  Recovery  cannot  be  had  when  the  servant  voluntarily  exposes 
himself  to  known  and  appreciated  danger,  or  to  a  danger  which  he 
ought  to  know  and  appreciate  by  the  exercise  of  ordinary  care. 

(e)  It  is  not  negligence  to  expose  a  servant  to  any  danger  which 
is  obvious  to,  and  understood  and  appreciated  by,  the  servant. 

PRINCIPLE  APPLIED:  A  lumber  shed,  with  driveway,  had  a 
south  door  16  feet,  and  a  north  door  8^  feet  high.  Plaintiff,  a  man 
of  mature  years,  had  worked  for  the  defendant  8)^  days  in  hauling 
lumber,  using  defendant's  team.  With  a  fuU  knowledge  of  the 
height  of  the  doors,  plaintiff,  standing  on  top  of  a  load  of  lumber, 
the  top  of  which  he  knew  was  at  least  5^  feet  from  the  ground, 
drove  the  team  himself  through  the  south  door  and  along  the  drive- 
way, and  stopped  the  horses  with  their  heads  under  the  north  door- 
way, intending  to  take  on  other  articles  and  then  drive  out  through 
the  north  door.  He  wound  the  lines  around  a  stake  on  the  wagon, 
and  among  other  articles  then  loaded  was  a  box  of  glass,  which 
defendants'  foreman  directed  him  to  hold  upright.    Plaintiff  was 
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practically  six  feet  tall.  Plaintiff  held  or  steadied  the  hox  of  glass 
with  his  left  hand,  and,  without  adjusting  his  body  so  it  would  miss 
the  top  of  the  door,  reached  for  and  unwound  the  lines.  The  team 
started  instantly  in  consequence  thereof,  and,  the  team  not  stop- 
ping in  response  to  plaintiff's  cry  of  "Whoa,''  plaintiff  was  hit 
by  the  upper  part  of  the  door  and  injured.  The  team  was  not  in 
the  habit  of  starting  without  a  suggestion  from  the  driver.  The 
sole  negligence  assigned  was  in  furnishing  plaintiff  an  insufficient 
doorway  through  which  to  drive.  Held,  plaintiff  could  not  recover 
because  (a)  he  assumed  the  risk  incident  to  his  position  on  the 
load, — the  risk  that  the  horses  might  start, — ^and  (b)  he  was  guilty 
of  contributory  negligence — this  negligence  being  the  proximate 
cause  of  the  injury. 

TBIAIi:  iDfltnictloiUH-Appllcability — Speculation  on  TactB  Witboat 
2  Evidence.  An  instruction  is  manifestly  erroneous  which  turns 
the  jury  loose  in  the  zone  of  mere  speculation  and  permits  them  to 
find  the  existence  of  facts,  (a)  without  evidence  and  (b)  in  flat 
contradiction  to  the  only  rational  inference  which  the  testimony 
will  bear. 

PRINCIPLE  APPUED:  (Additional  to  No.  1.)  The  only  ra- 
tional inference  possible  under  the  testimony  was  that  the  horses 
started  solely  from  the  voluntary  act  of  the  plaintiff  in  unwinding 
the  lines,  with  consequent  suggestion  to  the  horses  to  start.  But 
the  court,  inter  alia,  instructed: 

''If,  after  the  load  on  the  wagon  had  been  completed,  and  while 
the  plaintitf  was  attempting  to  take  the  lines  in  his  hands  for  the 
purpose  of  controlling  the  team,  and  before  he  had  an  opportunity 
80  to  do  and  determine  how  he  would  attempt  to  pass  through  said 
opening,  and  before  he  had  opportunity  to  take  necessary  precau- 
tion for  his  own  safety  in  so  doing,  the  team  suddenly  and  without 
word  or  sign  from  the  plamtiff  and  without  his  voluntary  action 
or  conduct,  passed  rapidly  forward  and  through  sudi  doorway  and 
plaintiff  was  thereby  struck  and  thrown  from  such  load  and  in- 
jured, plaintiff  would  not  be  guilty  of  contributory  negligence," 
etc. 

Appeal  from  Marshall  District  Court. — Clarencb  Nichols, 

Judge. 

Saturday,  November  20,  1915. 
Rehearing  Denied  Friday,  April  7,  1916. 

Action  for  personal  injuries.    Opinion  states  the  facts. 
Judgment  for  the  plaintiff.     Defendant  appeals. — Reversed. 
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C.  H.  Van  Law,  for  appellants. 
Carney  &  Carney y  for  appellee. 

Gaynor,  J. — This  is  an  action  to  recover  damages  for  per- 
sonal injuries.  On  or  about  the  8th  day  of  August,  1912,  plain- 
tiff was  employed  by  the  defendants  as  a  teamster  in  defend- 
ants' lumberyard,  and  was  so  employed  for  several  days  prior 
to  receiving  his  injuries.  On  this  particular  day,  he  drove 
down  into  defendants'  yards  and  took  on  a  load  of  plank,  and 
then  was  directed  to  drive  into  the  shed  to  get  some  mop 
boards.  He  drove  in  the  south  door  of  the  shed  and  pro- 
ceeded northward  through  an  alleyway,  in  the  shed,  to  the 
north  door,  and  stopped  with  his  horses'  heads  right  at  or 
under  the  north  door.  Wilson,  defendants'  foreman,  was 
with  him  at  the  time.  Wilson  went  up  a  little  ladder  on  one 
side  of  the  alleyway  and  got  the  mop  boards.  The  shed  is 
about  60  feet  long.  The  south  door  through  which  plaintiff 
entered  is  about  16  feet  high.  The  north  door  is  8V^  feet  high. 
There  is  lumber  piled  on  either  side  of  the  shed.  When  he 
reached  the  north  door,  Wilson  said  to  him :  **  Wait  here,  and 
I  will  get  the  mop  boards."  He  got  the  mop  boards  and 
handed  them  to  the  plaintiff,  who  was  then  standing  on  the 
top  of  the  loaded  wagon.  Wilson  then  directed  him  to  wait  a 
bit  and  said:  ''I  will  get  a  box  of  glass."  Wilson  got  the 
box  of  glass  and  handed  it  to  him,  and  said:  ''Tou  want 
to  hold  the  box  of  glass  up. "  He  set  the  box  of  glass  on  top  of 
the  loaded  wagon.  As  he  set  the  box  of  glass  down  in  front 
of  him,  he  held  it  with  his  left  hand  and  reached  over  with 
the  other  hand  to  gather  up  the  lines  which  were  tied  around 
a  stake,  or,  as  he  described  it,  ''off  the  deck  or  stake."  Just 
as  he  reached  over  for  the  lines  and  grabbed  them  off  the 
stake,  the  team  started.  Plaintiff  hollered  "Whoa!"  but 
the  horses  continued,  and  he  came  in  contact  with  the  upper 
part  of  the  doorway  and  was  knocked  off  and  hurt. 

Plaintiff's  testimony  is  that,  after  he  had  receivecL  the 
mop  boards  and  placed  them  on  the  loaded  wagon,  and  Wilson 
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had  handed  him  the  box  of  glass  with  directions  to  hold  the 
glass  up,  he  bent  forward,  reached  for  the  lines,  and  grabbed 
them  off  the  deck,  or  stake,  and  the  team  started.  He  says : 
"I  just  got  hold  of  the  lines  when  they  started,  all  at  once." 
The  top  of  the  north  door,  through  which  plaintiff  attempted 
to  pass,  was  8^/^  feet  from  the  ground.  The  top  of  the  loaded 
wagon  upon  which  he  was  at  the  time  was  5^  or  6  feet  from 
the  ground.  Plaintiff  was  5  feet  10  inches  tall.  The  height 
of  the  box  of  glass  is  not  shown.  Plaintiff's  contention  is  that 
the  horses  started  without  any  command  from  him  to  do  so — 
started  as  soon  as  he  grabbed  the  lines.  Plaintiff  received 
severe  injuries.  He  charged  the  defendants  with  negligence. 
The  acts,  or  omissions  to  act,  which  he  charges  constitute 
actionable  negligence  and  the  acts,  or  omissions  to  act,  upon 
which  he  predicates  his  right  to  recover  as  for  negligence,  are 
stated  in  his  petition  as  follows : 

(1)  Defendants  were  negligent  in  providing  an  unman- 
ageable team  for  plaintiff  with  which  to  carry  on  his  work; 
(2)  defendants  were  negligent  in  providing  an  unsafe  place 
in  which  to  work,  in  reference  to  the  situation  of  the  lumber 
piles,  alleyways,  etc.,  and  in  that  the  doorway  was  so  unreason- 
ably low  that  plaintiff  could  not  safely  drive  from  said  build- 
ing on  top  of  said  load,  and  escape  contact  therewith,  under 
the  facts  and  circumstances  as  outlined  in  this  petition;  (3) 
defendants  were  negligent  in  failing  to  warn  said  plaintiff 
of  his  danger  on  the  particular  day  in  question,  and  in  refer- 
ence to  the  particular  instance  herein  described;  (4)  defend- 
ants were  negligent  in  failing  to  warn  plaintiff  of  the  danger 
in  handling  and  managing  said  team;  (5)  defendants  were 
negligent  in  so  constructing  their  lumber  shed  and  exit  there- 
from on  the  steep  incline  that  the  danger  from  contact  with 
the  top  of  said  door  was  greatly  increased. 

At  the  conclusion  of  all  the  testimony,  the  defendants 
moved  the  court  to  direct  a  verdict  for  the  defendants  on  the 
following  grounds: 

(1)     Because  there  is  no  testimony  in  the  case  to  sustain 
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a  verdict  in  favor  of  the  plaintiff;  (2)  because  the  undisputed 
testimony  shows  that  the  plaintiff  is  guilty  of  such  contributory 
negligence  as  to  relieve  the  defendants  of  any  liability;  (3) 
because  thel^  is  no  proof  showing  that  the  defendants  were 
guilty  of  any  negligence  rendering  them  liable;  (4)  because 
the  undisputed  evidence  shows  that  the  injury  suffered  by 
the  plaintiff  was  due  to  the  fact,  or  claimed  fact,  that  the 
team  started  without  any  direction  or  command  from  the 
plaintiff,  and  that,  by  reason  thereof,  the  plaintiff  was  taken 
imawares  in  going  through  the  door  or  gate ;  and  the  undis- 
puted evidence  shows  that  the  defendants  did  not  know  and 
were  never  advised,  at  any  time,  that  the  team  which  plain- 
tiff was  driving  would  start  to  move  forward  with  a  load 
without  a  command  or  direction  or  some  effort  on  the  part 
of  the  driver  to  start  them ;  that,  if  the  plaintiff  was  injured 
by  reason  of  the  starting  of  such  team,  or  habit  of  such  team 
to  start  without  command  or  direction,  such  fact  was  not 
known  to  the  defendants,  and  they  were  not  in  a  position,  nor 
were  they  required,  to  advise  the  plaintiff,  or  caution  against 
any  such  hazard  or  danger ;  that  any  injury  sustained  by  the 
plaintiff,  by  reason  of  the  starting  of  the  team  without  com- 
mand or  direction  of  the  driver,  was  among  the  risks  assumed 
by  the  plaintiff. 

This  motion  was  by  the  court  overruled.  The  court,  how- 
ever, in  the  submission  of  the  case  to  the  jury,  withdrew  from 
their  consideration,  as  a  basis  of  negligence,  the  first,  third 
and  fourth  specifications  of  negligence,  and  submitted  to  the 
jury  only  the  second  and  fifth,  saying  to  the  jury : 

"The  claimed  negligence  relied  upon  by  the  plaintiff 
herein,  and  the  only  claimed*  negligence  which  the  court  sub- 
mits to  you  for  your  consideration,  is  as  follows:  *In  pro- 
viding the  plaintiff  an  unsafe  place  in  which  to  work,  in  that 
the  doorway  at  the  north  end  of  the  driveway,  through  the 
lumber  shed,  was  so  low  as  to  be  unsafe  for  the  use  of  plain- 
tiff as  a  teamster.*  *' 

It  was  on  this  specification  of  negligence  that  the  cause 
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was  submitted  to  and  determined  by  the  jury,  and  upon  this 
specification,  under  the  proof  offered,  the  jury  returned  a 
verdict  holding  the  defendants  guilty  of  negligence,  and  the 
plaintiff  free  from  any  negligence  contributing  to  his  injuries. 
In  its  fourth  instruction  to  the  jury,  the  court  said : 

'*The  question  for  you  to  consider  is  whether  the  plain- 
tiff has  established  by  a  preponderance  of  the  evidence  that 
the  place  in  which  he  was  required  to  work  was  not  reasonably 
safe  for  him  to  use  in  performing  his  work  as  a  teamster  on 
account  of  the  doorway  on  the  north  end  of  the  driveway 
being  of  insufficient  height." 

And  it  thereupon  directed  the  jury,  in  determining  this 
question,  to  consider  the  height  of  the  doorway,  the  arrange- 
ment of  the  lumber  shed,  its  necessity  for  use  by  plaintiff,  both 
with  and  without  loads,  the  height  of  the  loads  likely  to  pass 
through  the  same,  and  any  other  fact  or  circumstance  bear- 
ing upon  the  question,  and  said: 

"If  therefrom  you  find  .  .  .  that  such  doorway  was 
so  low  as  to  render  the  place  unsafe  for  plaintiff's  use  as  a 
teamster,  and  that  such  insufficient  condition  was  due  to  a 
failure  on  the  part  of  defendants  to  exercise  ordinary  care 
in  respect  thereto,  tUen  the  plaintiff  has  established  negligence 
on  the  part  of  the  defendants  in  failing  to  furnish  him  with 
a  reasonably  safe  place  in  which  to  perform  his  work,"  pro- 
vided they  found  that  this  negligence  was  the  proximate  cause 
of  the  injury. 

From  the  foregoing,  it  is  apparent  that  this  cause  was 
submitted  to  the  jury  and  determined  upon  the  theory,  first, 
that  the  defendants  are  negligent,  if  negligent  at  all,  in  that 
they  provided  for  the  use  of  the  piaintiff  as  their  teamster, 
this  north  doorway,  with  its  opening  but  8V2  feet  in  height, 
and  left  it  to  the  jury  to  say  that,  as  a  matter  of  fact,  the 
defendants  were  negligent  in  furnishing  for  the  plaintiff  an 
opening  through  which  to  pass,  of  8i/^  feet  in  height.  To  find 
the  defendants  guilty  of  actionable  negligence,  the  jury  must 
have  affirmatively  found  that  the  defendants  were  negligent 
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in  maintaining  the  doorway  at  that  height,  and  that  this 
negligence  was  actionable,  and  the  proximate  cause  of  the 
injury. 

There  was  no  dispute  as  to  the  height  of  the  doorway. 
There  was  no  dispute  that  the  plaintiff  approached  it  from 
the  south ;  that  he  stopped  his  horses  with  their  heads  under 
or  at  this  opening.  There  is  no  dispute  as  to  the  height  of 
the  load  on  which  plaintiff  was  standing.  There  is  no  dis- 
pute as  to  the  purpose  for  which  the  plaintiff  went  there,  or 
as  to  what  he  was  doing,  or  that  he  intended,  after  he  com- 
pleted the  load,  to  pass  out  through  this  doorway.  The  only 
question  submitted  to  the  jury  as  a  basis  for  recoyery,  so  far 
as  the  negligence  of  the  defendants  is  concerned,  was  the  fact 
that  this  doorway  was  but  8  feet  6  inches  high.  It  is  apparent 
that,  as  plaintiff  approached  this  doorway,  it  was  in  plain 
view.  That  he  knew  approximately  the  height  of  this  door- 
way is  not  in  dispute.  While  upon  the  witness  stand  he  testi- 
fies that  the  doorway  through  which  he  attempted  to  pass 
was  about  8  feet  high.  He  gives  also  the  width  of  the  door, 
approximately  as  the  undisputed  evidence  shows  it  to  be. 
These  observations  must  have  been  made  before  or  at  the 
time  that  he  attempted  to  pass  through  it,  for  he  says  that  he 
never  visited  the  place  after  the  injury ;  that  he  never  made 
any  observations  of  it  after  the  injury.  His  estimates,  there- 
fore,  must  be  based  upon  knowledge  acquired  before  or  at  the 
time  of  the  injury.  He  drove  within  a  few  feet  of  the  opening 
and  stopped. 

The  court  withdrew  from  the  consideration  of  the  jury 
any  negligence  based  upon  the  character  of  the  team  furnished 
plaintiff  for  use;  withdrew  from  the  jury's  consideration  any 
negligence  predicated  on  the  claim  that  plaintiff  was  not 
warned  of  the  character  of  the  team,  or  of  the  dangers  attend- 
ing an  effort  to  pass  through  the  opening.  The  door  had  been 
there  for  many  years  before  this  injury,  and  had  been  used 
by  the  defendants  in  the  transaction  of  their  business.  It  was 
a  permanent  structure,  plainly  perceivable  by  anyone  who 
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attempted  to  use  the  door.  When  he  drove  up  to  this  door 
with  this  loaded  wagon,  the  fact  that  there  was  a  space  of 
only  3  or  3^  feet  above  the  load  to  the  top  of  the  driveway 
was  just  as  apparent  to  him  as  it  was  to  the  defendants,  or  to 
any  other  employee  of  the  company.  It  was  apparent  that 
he  could  not  pass  through  that  opening,  upon  that  load  of 
lumber  upon  which  he  was  at  the  time,  without  adjusting 
himself  to  the  conditions  that  confronted  him.  He  knew,  or, 
by  the  exercise  of  ordinary  thoughtf  ulness  should  have  known, 
that  if  he  attempted  to  pass  through  that  doorway,  without 
adjusting  himself  to  the  conditions  there  apparent  and  open 
to  him,  he  must  of  necessity  come  in  contact  with  the  top  of 
that  doorway.  He  stopped  there,  wound  his  lines  around  the 
deck  or  stake,  and  proceeded  to  finish  his  load.  After  he  had 
finished  it,  he  reached  for  the  lines,  grabbed  them,  and  the 
horses  started.  That  the  horses  might  start  under  those  con- 
ditions was  just  as  apparent  to  him  as  to  the  defendants  or 
any  of  their  employees.  That,  if  they  did  start  before  he  was 
adjusted  in  his  position  to  the  conditions  that  confronted  him, 
he  would  be  brushed  off  the  load,  was  just  as  apparent  to 
him  as  to  the  defendants  or  any  of  their  employees. 

Did  he  assume  the  risk  incident  to  his  position,  with  a 
knowledge  of  all  the  facts  out  of  which  the  peril  arose— the 
risk  that  the  horses  might  start  under  those  circumstances, 

and  that  injury  would  be  inevitable  t    This, 

^'  imL^SSrVas-      ^^  think,  is  the  pivotal  question  in  this  case. 

rto™f dan^-      Answered  in  the  negative,  the  verdict  must 

knowtod^'of      Stand;  answered  in  the  a£Srmative,  the  ease 

gerous  methods  must  be  reversed.    We  answer  in  the  afSrma- 

of  work. 

tive  for  the  following  reasons : 
If  the  doorway  was  too  low  to  permit  the  plaintiff  to  pass 
through  or  under  without  adjusting  himself  to  the  conditions, 
this  fact  was  known  to  him.  The  team  attached  to  the 
load  was  in  his  possession  and  subject  to  his  control.  The 
sudden  starting  of  the  team  involved  the  master  in  no  negli- 
gence, nor  can  negligence  be  predicated  on  the  thought  that 
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the  master,  by  the  exercise  of  reasonable  care,  might  have 
known  that  the  team  would  start  without  command  and  befcHre 
the  plaintiff  could  adjust  himself  to  the  conditions. 

We  must  assume  that  it  was  the  intention  of  the  plaintiflf 
at  the  time  that  he  reached  for  the  lines,  to  adjust  his  body 
to  the  conditions  there  apparent,  and,  by  so  adjusting  his 
body,  avoid  injury.  We  must  assume  that  it  was  his  inten- 
tion to  control  the  horses  and  adjust  himself  to  the  apparent 
conditions  before  the  horses  started,  and  so  pass  out  under  this 
doorway  in  safety.  That,  if  the  horses  had  not  suddenly 
started,  he  would  have  dcme  this,  is  also  apparent.  That  he 
did  not  have  time  to  adjust  himself  is  not  chargeable  to  any 
fault  of  the  master.  That  he  did  not  adjust  himself  is  due  to 
the  fact  that,  with  the  danger  of  proceeding  through  the 
doorway  in  an  upright  position,  he  grabbed  for  the  lines 
before  assuming  an  attitude  of  safety. 

The  horses  did  not  start  until  he  grabbed  the  lines.  Why 
the  horses  started  cannot  in  this  record  be  traceable  to  any 
act,  except  the  act  of  the  plaintiff  in  grabbing  the  lines.  They 
were  not  told  to  go  by  anyone.  They  had  been  standing  at 
this  point  for  some  time  and  had  not  attempted  to  move  until 
plaintiff  grabbed  the  lines  from  the  deck  or  stake.  The  plain- 
tiff then,  without  adjusting  his  body  to  the  conditions  which 
he  says  rendered  the  passage  under  this  doorway  unsafe, 
grabbed  the  lines  and  the  horses  started,  and  he  was  injured. 
It  was  his  intention  to  pass  out  through  this  doorway,  know- 
ing the  exact  conditions  under  which  he  must  pass.  He  failed 
to  control  the  action  of  the  team  under  his  control  or  given 
to  his  control,  and  failed  to  adjust  his  body  to  the  dangers 
apparent.  That  the  horses  were  not  controlled  before  he  had 
adjusted  his  body  to  the  situation  was  not  the  fault  of  the 
master.  That  the  act  of  grabbing  the  lines  might  suggest  to 
the  horses  that  he  desired  them  to  proceed  forward  was  as 
apparent  to  him  as  it  was  to  the  master.  The  only  act  to 
which  the  sudden  movement  of  the  horses  can  be  traceable 
is  the  act  of  the  plaintiff  in  grabbing  the  lines. 
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Even  where  the  master  is  negligent,  where  he  has,  in  fact, 
done  the  thing,  or  omitted  to  do  the  thing,  eharged  as  negli- 
gence, and  the  servant  knows  this,  and  knows  that,  nnder 
certain  conditions,  or  in  pursuing  a  line  of  conduct,  he  will 
receive  injury,  and  the  agencies  out  of  which  the  peril  arises 
are  under  his  control,  or  within  his  control,  and  not  within 
the  control  of  the  master,  and,  notwithstanding  this,  he  creates 
the  conditions,  or  pursues  the  line  of  conduct  out  of  which 
the  peril  arises,  and  the  injury  is  due,  not  alone  to  the  act  of 
the  master  charged,  but  to  the  act  of  the  servant  in  creating 
the  conditions  or  pursuing  the  conduct  which,  with  or  with- 
out the  act  of  the  master,  is  the  immediate,  contributing  cause 
of  the  injury,  the  servant  cannot  recover. 

Where  the  act,  or  the  omission  to  act,  upon  which  negli- 
gence is  predicated,  is  known  to  the  servant,  and,  as  a  reason- 
ably prudent  man,  he  knows,  or  by  the  exercise  of  reasonable 
care  should  know,  that  the  master's  act  or  omission  to  act 
involves  perils  to  the  servant,  and  that  a  certain  line  of  eon- 
duct  on  his  part  is  prudently  necessary  to  avoid  injury,  and 
that  by  pursuing  a  certain  line  of  conduct  open  to  him  he  can 
avoid  injury  from  the  negligence  of  the  master,  a  failure  to 
exercise  that  care  involves  the  servant  in  such  negligence  that 
the  master's  negligence  becomes  the  remote,  and  the  servant's 
negligence,  the  immediate  and  proximate  cause  of  the  injury ; 
and  when  he  pursues  such  a  line  of  conduct,  with  a  knowledge 
of  the  master's  derelictions,  he  assumes  the  risk  attendant  upon 
the  master's  wrong.  Or,  in  other  words,  if  the  master  is 
negligent  and  the  servant  knows  this,  or  knows  all  the  facts 
upon  which  the  master's  negligence  is  predicated,  and,  as  a 
reasonably  prudent  man,  knows,  or  ought  to  know,  that  danger 
to  himself  lies  in  a  certain  line  of  conduct,  and  another  safe 
way  is  open  to  him,  which  as  a  reasonably  prudent  man  he 
can  see  and  appreciate,  and  he  pursues  the  line  or  course 
that  involves  him  in  danger  from  the  master's  negligence,  and 
fails  ^to  pursue  the  line  of  conduct  open  to  him  which  would 
avoid  peril  from  the  master's  negligence,  then,  as  a  matter 
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of  law,  his  act,  or  failure  to  act,  becomes  the  proximate  and 
immediate  cause  of  the  injury,  and  the  master's,  the  remote, 
and  by  so  doing  he  assumes  the  risk  or  waives  the  master's 
negligence.  Or,  putting  the  thought  still  another  way,  where 
one  knows  and  appreciates  danger  to  himself,  by  reason  of 
conditions  that  confront  him,  which  are  open  and  known  to 
him,  and  knows  that  to  pursue  a  certain  line  of  conduct 
involves  him  in  peril  because  of  the  conditions,  and  there  ia 
another  line  of  conduct  open  to  him  which  involves  no  risk 
from  the  conditions  upon  which  the  master's  negligence  is 
predicated,  and  he  assumes  to  pursue  the  line  which  involves 
the  risk,  his  negligence  in  so  doing  become  the  immediate  and 
proximate  cause  of  his  injury,  and  he  assumes  the  risks  inci- 
dent to  his  conduct. 

In  the  case  at  bar,  the  defendants  could  not  have  told  the 
plaintiff  anything  as  to  the  situation,  as  to  the  location  and 
construction  of  the  doorway  and  the  danger  to  him,  in  the 
event  that  the  team  started  while  he  was  standing  upon  the 
load,  that  he  might  not  reasonably  be  expected  to  have  known 
as  well  as  the  master.  He  was  a  man  of  mature  years  and  had 
been  driving  this  team  for  8V^  days  prior  to  the  injury.  He 
knew  the  height  of  his  load ;  he  knew  the  height  of  the  door- 
way; he  knew  that,  if  the  team  started  while  he  was  in  an 
upright  position,  he  could  not  pass  under  that  doorway  in 
safety.  He  must  have  understood,  and  therefore  appreciated, 
the  fact  that  it  was  necessary  for  him  to  adjust  his  position,  in 
view  of  the  load  and  the  height  of  the  door  above  the  load, 
before  starting  the  team.  Without  doing  this,  however,  as  he 
says,  he  grabbed  for  the  lines  and  the  horses  started.  There 
is  no  evidence  that  the  horses  started  from  any  other  cause  than 
the  act  of  the  plaintiff.  That  they  started  from  any  other 
cause,  in  view  of  the  whole  record  in  this  case,  is  a  mere  matter 
of  speculation  and  surmise,  and  based  upon  no  tangible  evi- 
dence. The  court  withdrew  from  the  consideration  of  the  jury 
any  charge  of  negligence  based  on  alleged  vice  in  this  team. 
In  the  face  of  this  record,  the  fact  seems  to  be  condusivelv 
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established  that  this  team  was  never  known  to  start  except 
on  suggestion  from  the  driver  that  they  should  start.  The 
only  evidence  to  the  contrary  is  the  testimony  of  Hausafus, 
who  said,  ''This  Tim  horse  had  the  habit  of  jumping  when 
he  started;"  but  confines  this  statement  to  the  fact  that  this 
occurred  when  this  horse  was  driven  single.  He  said  that  this 
occurred  when  he  was  teaming.  He  said  that,  when  he  was 
teaming,  he  drove  this  Tim  horse  single.  There  is  no  evidence 
that  this  team,  as  then  constituted,  was  ever  known  to  start 
without  command.  The  evidence  is  that  this  team  never  did 
start  without  command,  or  something  to  indicate  that  it  was 
desired  that  they  should  start. 

On  the  question  of  plaintiff's  contributory  negligence,  the 
court  in  its  instructions  to  the  jury  recited  the  facts,  which 
were  undisputed  in  the  evidence,  touching  the  lieight  of  the 

doorway,  the  height  of  the  load,  the  place 
^'  uoM^  a'^'uS^"  where  the  horses  were  standing,  and  said : 
uo^n'^u*'  ''Such  being  the  situation,  if  the  plain- 

wit^utevi.       ^jff  deliberately  started  the  team  forward  and 

undertook  to  pass  through  the  doorway  in  a 
standing  posture,  and  was  struck  by  the  top  of  the  doorway 
and  thrown  from  the  loaded  wagon  and  injured,  he  would  be 
guilty  of  contributory  negligence  as  a  matter  of  law ;  but  if, 
after  the  load  on  the  wagon  had  been  completed,  and  while 
ihs  plaintiff  was  aiiempting  io  take  the  lines  in  his  hands  for 
the  purpose  of  controlling  the  team,  and  before  he  had  an 
opportunity  so  to  do  and  determine  how  he  would  attempt  to 
pass  through  said  opening,  and  before  h$  had  an  opportunity 
to  take  necessary  precautions  for  his  own  safety  in  so  doing, 
the  team  suddenly  and  without  word  or  sign  from  the  plain- 
tiff and  without  his  voluntary  action  or  conduct,  passed  rap- 
idly forward  and  through  such  doorway,  and  the  plaintiff  was 
struck  and  thrown  from  such  load  and  injured,  plaintiff  would 
not  be  guilty  of  contributory  negligence,  provided  you  believe 
that  he  could  have  passed  safely  through  such  opening  on  the 
top  of  the  load,  had  he  secured  control  of  the  team  and  had 
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an  opportunity  to  determine  the  best  method  of  passing 
through  such  doorway  on  the  top  of  such  load,  and  provided 
you  believe  and  find  that  the  plaintiff,  as  an  ordinarily  care- 
ful and  prudent  man,  believed  there  was  no  danger  that  such 
team  would  start  unbidden  up  through  such  door,"  thus 
leaving  the  jury  to  speculate,  and  by  speculation  find  a  fact 
to  excuse  plaintiff's  conduct,  without  any  evidence  to  support 
the  fact.  Under  the  instructions,  the  jury  was  permitted  to 
find  that  a  fact  existed  that  excused  the  conduct  of  the  plain- 
tiff and  exonerated  him  from  the  charge  of  negligence,  without 
evidence  of  the  fact.  In  fact,  the  finding,  if  made  as  sug- 
gested by  the  instruction,  would  be  contrary  to  and  against 
the  plaintiff's  own  testimony  as  to  just  what  he  did  imme- 
diately preceding  the  forward  movement  of  the  horses.    His 

« 

testimony  is,  speaking  of  the  box  of  glass : 

'* I  set  it  down  in  front  of  me ;  held  it  with  my  left  hand 
and  reached  over  with  my  other  hand  and  the  team  started. 
I  got  the  lines  off  the  stake  and  the  horses  started.  I  reached 
for  the  lines  and  grabbed  them  off  the  stake  and  the  team 
started.    I  just  got  hold  of  them  and  they  started  all  at  once." 

Juries  cannot  be  permitted  to  speculate  as  to  the  existence 
or  nonexistence  of  material  facts.  They  cannot  be  permitted 
to  rest  their  finding  upon  mere  surmise  or  speculation.  There 
must  be  a  basis  in  the  evidence  before  the  jury  can  be  per- 
mitted to  say  that  a  fact  exists.  Under  this  record,  the  team 
had  not  started,  had  indicated  no  purpose  to  start,  until  the 
plaintiff  reached  over  and  grabbed  the  lines  off  the  stake.  The 
only  rational  inference  from  his  testimony  is  that,  after  he  got 
his  load  completed,  he  went  forward  or  reached  forward, 
grabbed  the  lines  off  the  stake  about  which  they  had  been 
wound,  and  the  horses  started,  and  the  jury  was  permitted  to 
say  in  the  face  of  this  evidence  that  the  team  suddenly  started, 
without  word  or  sign  from  the  plaintiff  and  without  his  volun- 
tary act  or  conduct. 

Thus  we  see  that  the  conditions  there  warned  the  plain- 
tiff that  he  could  not  pass  through  this  door  in  an  upright 
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position ;  that  it  was  necessary  to  adjust  his  body  to  the  con- 
ditions before  the  horses  started ;  that  he  knew  that,  by  adjust- 
ing himself  to  the  conditions  there,  he  could  pass  through 
under  this  door  in  safety.  It  was  his  intention  to  pass  through 
this  door,  yet,  without  adjusting  himself,  he  reached  forward 
and  grabbed  the  lines  and  the  horses  started.  The  horses 
clearly  were  started  by  the  voluntary  act  and  conduct  of  the 
plaintiff,  and  started  at  a  time  when  he,  as  a  reasonably 
prudent  man,  knew  that  he  was  in  a  position  of  peril;  that 
he  could  not  pass  through  under  the  door  in  that  position; 
that  it  was  necessary  to  adjust  himself  on  the  load  to  the  con- 
ditions, before  attempting  to  pass  through,  and  this  he  did 
not  do. 

We  are  satisfied  that  the  record  in  this  case  does  not 
support  a  verdict  for  the  plaintiff.  We  are  satisfied  that  the 
court  should  have  sustained  defendants'  motion  for  an 
instructed  verdict.  As  supporting  the  propositions  herein 
stated,  see  McCarthy  v.  Mulgrew,  107  Iowa  76;  Sorenson, 
Admr.,  v.  Menasha  Paper  dk  Pulp  Co.,  56  Wis.  338  (14  N.  W. 
446) ;  Sutton  v.  Des  Moines  Bakery  Co.,  135  Iowa  390;  Mul- 
doumey  v.  lUmois  C.  -B.  Co.,  39  Iowa  615 ;  Newbury  v.  Oetchel, 
etc.,  Mfg.  Co.,  100  Iowa  441 ;  Oulf  C.  &  8.  F.  B.  Co.  v.  Mont- 
gomery (Texas),  19  S.  W.  1015;  Houston  &  T,  C.  B.  Co.  v. 
Evam  (Texas),  92  S.  W.  1077;  Texas  M.  B.  Co.  v.  EUism 
(Tex.),  87  S.  W.  213;  Beynolds  v.  Missouri,  K.  dk  T.  B.  Co. 
(Kas.),  78  Pac.  801;  Jordam.  v.  City  of  New  York,  60  N.  Y. 
Supp.  696 ;  Artman  v.  Kansas  Central  B.  Co.,  22  Kas.  296.  See, 
also,  Hartman  v.  City  of  Muscatine,  70  Iowa  511 ;  ParkkiU  v. 
Town  of  Brighton,  61  Iowa  103 ;  McOinty  v.  City  of  Keokuk,  66 
Iowa  725 ;  Barce  v.  City  of  ShenandoaJi,  106  Iowa  426 ;  Ford 
V.  Chicago,  B.  I.  &  P.  B.  Co,,  106  Iowa  85 ;  Kelsey  v.  Chicago 
dk  N.  W.  B.  Co.,  106  Iowa  253 ;  Landis  v.  Intenirban  B.  Co., 
166  Iowa  20. 

For   the   reasons   hereinbefore   set   out,    the   case    is — 
Beversed. 

Deemer,  Ladd  and  Salinger^  JJ.,  concur. 
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J.  P.  Price,  Appellant,  v.  Town  op  Earlhah  et  al.,  AppelleeB. 

OEBTIORABI:    Improvident  Wxit— Procednzo.    Wlien  a  petition  in 

1  oertiorari  shows  on  its  face  that  the  writ  issued  thereon  is  improvi- 
dent,  the  defendant  may,  even  though  return  has  been*  filed,  reach 
such  defect  by  motion  for  judgment  on  the  pleadings,  and  it  is  not 
objectionaUe  that  he  employs,  to  accomplish  this  result,  a  motion 
to  dismiss  the  petiticm. 

SBOMEMT    D02CAIK:      Sheriff's    JOiy— Qnaliflcationft— Bias    and 

2  Pzajudiee.  Bias  and  prejudice  on  the  subject  of  the  owner's 
damages  do  not  disqualify  a  sheriff's  jury  appointed  to  assess  dam- 
ages by  reason  of  the  taking  of  private  property  for  public  use  (in 
the  present  case,  for  oemetery  purposes),  provided  the  jurors  (a) 
are  freeholders  of  the  county  (or  dty),  and  (b)  are  not  interested 
in  the  same  or  a  like  question.  Appeal  affords  adequate  remedy  for 
the  correction  of  any  resulting  wrong.  So  held  where  the  jurors, 
owing  to  defective  proceedings,  had,  in  the  same  proceeding,  thrice 
served  as  such  jurors.  (Sections  884,  1909,  2000,  Ck>de,  1897;  2009, 
Code  Supp.,  1913.) 

Appeal  from  Madison  District  Court. — W.  H.  Fahbt,  Judge. 

Friday,  April  7,  1916. 

Thb  petition  in  the  first  case  was  filed  October  12,  1914, 
and  alleged,  in  substance,  that  the  defendants,  being  the  mayor 
and  councilmen  of  the  incorporated  town  of  Earlham,  on 
April  7,  1913,  adopted  a  resolution  declaring  certain  land 
necessary  for  cemetery  purposes,  and  instructed  the  mayor  and 
clerk  to  make  written  application  to  the  sheriff  of  Madison 
County  for  the  appointment  of  commissioners  to  inspect  the 
same  and  assess  the  damages  the  owner  thereof  would  sustain 
by  the  appropriation  thereof  for  said  purposes ;  that  they  so 
did,  and  that  the  sheriff  appointed  commissioners  and  desig- 
nated September  14,  1914,  at  10  o'clock  A.  M.,  to  inspect  and 
assess  such  damages;  that  defendants  acted  illegally  and 
exceeded  their  jurisdiction,  in  that  the  commissioners  did  not 
meet  and  perform  their  duties  at  the  time  specified,  but  at 
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some  other  time  and  place,  of  which  no  notice  was  given  plain- 
tiff, and  assessed  said  damages;  and  that  defendants  were 
intending  and  threatening  to  take  possession  of  said  property ; 
that  plaintiff  was  without  a  plain,  speedy  and  adequate  remedy 
at  law,  and  prayed  that  a  writ  of  certiorari  be  issued,  com- 
manding defendants  to  certify  the  proceedings  in  the  district 
court  Such  writ  was  issued  and  return  made  thereto,  as 
required.  The  defendants  thereupon  moved  that  the  petition 
be  dismissed,  and  an  order  of  continuance  was  entered, 
October  20,  1914;  but  on  the  following  day  the  defendant 
moved  that  said  order  of  continuance  be  set  aside,  and  asserted 
that  the  sheriff  had  postponed  the  inspection  and  examination 
of  the  premises  from  10  A.  M.  to  2  P.  M.  of^the  day  fixed, 
without  notifying  the  owners  of  the  land,  and  for  this  reason 
the  defendants  confessed  the  lack  of  jurisdiction  on  the  part 
of  the  commissioners,  and  asked  that  an  order  be  entered  find- 
ing that  the  commissioners  were  without  jurisdiction,  that 
their  assessment  of  damages,  as  returned,  be  set  aside,  and 
that  an  order  be  entered  directing  the  service  of  a  new  notice 
of  condemnation.  This  motion  was  sustained,  and  an  order 
was  entered  accordingly,  and  it  was  further  ''adjudged  that 
the  incorporated  town  may  proceed  with  the  condemnation 
proceedings,^'  and  that  "after  first  giving  to  the  plaintiff 
notice  of  the  time  and  place  when  said  commissioners  will 
meet  to  inspect  and  assess  the  damages  which  theesaid  J.  P. 
Price  will  sustain  by  reason  of  the  taking  of  the  property." 
From  this  ruling,  the  plaintiff  appeals. 

On  December  1,  1914,  plaintiff  filed  his  second  petition, 
containing  the  same  allegations  as  to  defendants,  the  owner- 
ship of  the  property,  the  resolution  and  proceedings  to  con- 
demn, but  alleged  that  the  commissioners  appointed  by  the 
sheriff  had  inspected  the  property  and  filed  their  report  with 
the  sheriff,  but  that  the  defendants,  in  connection  therewith, 
had  acted  illegally  and  exceeded  their  jurisdiction,  in  that  five 
of  the  commissioners  appointed  by  the  sheriff  had,  theretofore, 
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under  the  appointment  of  said  sheriff  in  the  same  condemna- 
tion proceedings,  acted  three  times  as  commissioners  to  inspect 
aaid  real  estate  and  assess  such  damages ;  that  in  each  of  said 
cases  the  commissioners  did  inspect  and  assess  such  damages, 
and  in  each,  they  duly  returned  to  the  sheriff  their  sworn 
statement  and  report  of  the  damages  assessed;  that  by  reason 
thereof  th^  had  become  biased  and  prejudiced  and  were  dis- 
qualified and  incompetent  to  act  further  as  commissioners; 
that  defendants  were  threatening  to  proceed  with  such  con- 
demnation proceedings  and  take  possession  of  the  property; 
that  plaintiff  was  without  plain,  speedy  and  adequate  remedy 
at  law  and  prayed  that  a  vrrit  of  certiorari  issue,  command- 
ing defendants  to  make  return  of  the  record  and  proceedings 
in  oonnection  therewith.  The  vrrit  was  issued,  and  return 
made  as  required.  On  December  16, 1914,  defendants  moved 
that  the  petition  be  dismissed,  for  that :  ( 1 )  the  facts  stated  in 
the  petition  do  not  entitle  plaintiff  to  have  the  writ  issued; 
(2)  he  has  a  plain,  speedy  and  adequate  remedy  by  appeal; 
and  (8)  plaintiff  has  taken  appeal  in  this  proceeding  from  the 
award  of  the  sheriff's  jury  to  the  district  court.  The  motion 
was  sustained,  and  plaintiff  appeals. — Affirmed, 

J.  W.  Bhode  and  D.  H.  Miller,  for  appellant. 
John  A.  Ouiher,  for  appellees. 

Ladd,  J. — In  sustaining  the  defendant's  motion  to  enter 
an  order  setting  aside  the  assessment  of  damages  suffered  by 
the  owner  from  the  appropriation  of  his  property  for  cemetery 
purposes,  the  court  directed  that  ''the  incorporated  town  of 
Earlham  might  proceed  with  condemnation  proceedings  with 
the  commissioners  heretofore  appointed,*'  after  first  giving 
notice  to  such  owner.  Of  this,  plaintiff  complains  in  the  first 
case,  for  that,  as  is  said,  the  commissioners,  having  previously 
inspected  and  assessed  the  property,  were  biased  and  prej- 
udiced, and  thereby  rendered  incompetent  to  serve.  Subse- 
quently, the  sheriff  designated  five  of  said  commissioners,  with 
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another,  to  inspect  and  appraise  the  land  at  a  time  fixed,  and 
they  so  did. 

In  the  second  case,  the  landowner  sought  to  test,  by  pro- 
ceedings in  certiorari,  the  legality  of  appointment  and  service 
of  said  commissioners,  for  that,  as  is  alleged,  they  were  biased 
and  prejudiced  by  having  served  thrice  previously  in  the 
inspection  and  assessment  of  damages  to  the  owner  by  the 
appropriation  of  the  same  parcel  of  land,  and  thereby  became 
80  biased  and  prejudiced  as  to  render  them  incompetent  to 
serve  as  commissioners.  The  decision,  in  each  case,  depends 
on  whether  previous  service  of  commissioners  in  assessing  the 
damages  consequent  on  appropriating  the  same  premises,  and 
the  bias  and  prejudice  resulting,  render  them  incompetent 
to  act  as  such,  in  the  inspection  and  assessment  of  such  dam- 
ages in  subsequent  proceedings  to  condemn.  The  motion  to 
dismiss  the  petition  in  the  last  case  was  on  the  grounds  that 
the  facts,  as  stated,  did  not  entitle  petitioner  to  the  issuance 
of  a  vrrit  of  certiorari,  and  that,  by  appeal,  plaintiff  was 
afforded  a  plain,  speedy  and  adequate  remedy  at  law. 

I.  It  will  be  noted  that  the  motion  is  not  grounded  on 
mere  defects  in  the  petition,  but  goes  directly  to  the  merits,  in 
asserting  that,  conceding  the  commissioners  to  have  been 

biased  and  prejudiced,  they  were  not  dis- 

*•  SSJJvwSt       qualified,    and    that    the    remedy    for   any 

jrltiproced-      injustice  douc  must  be  through  appeal.     In 

other  words,  the  contention  was  that  the  writ 
was  improvidently  granted.  That  the  writ  may  be  quashed  or 
suspended  in  these  circumstances  seems  to  be  well  established. 
6  Cyc.  813,  and  cases  collected  in  note?.  Certainly,  nothing 
appears  in  McKinney  v.  Baker,  100  Iowa  362,  and  other  cases 
cited,  to  the  contrary.  But  the  motion  was  not  to  quash  the 
writ,  but  that  the  petition  be  dismissed.  The  return  had  been 
filed,  so  that  the  issues  were  complete,  and  the  motion  was,  in 
effect,  one  for  judgment  on  the  pleadings.  See  Scoit  v.  WUson, 
150  Iowa  202;  In  re  Estate  of  Kemiedy,  154  Iowa  460.  In  a 
case  like  this,  however,  nothing  is  accomplished  by  filing  such 
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a  motion;  for,  necessarily,  the  petition  and  return  presented 
the  identical  issues  as  if  submitted  on  the  merits.  The  pro- 
cedure, then,  is  not  in  the  way  of  determining  the  question 
presented. 

II.  Section  880  of  the  Code  authorizes  the  taking  of  land 
for  cemetery  purposes,  and  Section  884,  Code,  declares  that 
proceedings  for  condemnation  ''shall  be  in  accordance  with 

the  provisions  relating  to  taking  private  prop- 
'  MAIN :  sherifTs    crty    for    works    of    internal    improvement. 

Jury :  qualiflca-  ,  ,        .  ,     »,    ^  ^i_  ji-i' 

tions:  bias  and    cxcept  that  thc  jurors  shall  have  the  addi- 

prejudice. 

tional  qualification  of  being  freeholders  of 
the  city  or  town."  Section  1999  of  the  Code  (of  such  provis- 
ions) directs  that  ''the  sheriff  of  the  county  in  which  such  real 
estate  may  be  situated  shall,  upon  written  application  of  either 
party,  appoint  six  freeholders  of  said  county,  not  interested 
in  the  same  or  a  like  question,  who  shall  inspect  said  real 
estate,  and  assess  the  damages  which  said  owner  will  sustain 
by  the  appropriation  of  his  land  for  the  use  of  said  corpora- 
tion, and  make  report  in  writing  to  the  sheriff  of  said  county." 

The  city,  upon  payment  of  the  damages,  may  take  the 
property. 

"Section  2000.  The  freeholders  appointed  shall  be  the 
commissioners  to  assess  all  damages  to  the  owners  of  real  estate 
in  said  county,  and  said  corporation,  or  the  owner  of  any 
land  therein,  may,  at  any  time  after  their  appointment,  have 
the  damages  assessed  in  the  manner  herein  prescribed,  by 
giving  the  other  party  ten  days'  notice  thereof  in  writing,  if 
a  resident  of  this  state,  specifying  therein  the  day  and  hour 
when  such  commissioners  will  view  the  premises,  which  shall 
be  served  in  the  same  manner  as  original  notices." 

The  only  qualifications  prescribed  by  statute,  then,  are 
that  the  commissioners  shall  be  freeholders  of  the  municipality 
and  not  interested  in  the  same  or  a  like  question;  and  by 
designating  these,  it  would  seem  others  are  excluded  by  neces- 
sary implication.  This  is  confirmed  by  the  procedure  pre- 
scribed.   It  is  outside  of  court  unless  an  appeal  is  taken  to  the 
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district  court.  Section  2009  of  the  Code.  No  tribunal  to  pass 
on  the  qualifications  of  the  commissioners  is  contemplated, 
save  in  the  respects  designated,  and  these  must  be  ascertained 
by  the  sheriff  in  appointing.  He  is  nowhere  authorized  to 
pass  on  other  objections  to  commissioners,  and  no  provision  is 
made  for  interposing  objections  on  the  ground  of  bias  or  prej- 
udice, or  other  disqualifying  circumstance,  or  for  passing  on 
such  objections.  It  cannot  well  be  supposed,  then,  that  quali- 
fications other  than  those  mentioned,  which  the  sheriff  must 
ascertain,  are  contemplated.  As  said  in  Road  Commissioners 
V.  Morga/n,  47  Pa.  St.  276 : 

"This  is  a  special  tribunal,  a  sort  of  a  pied  povdre  court, 
a  neighbourhood  forum  emanating  entirely  from  the  legislative 
will;  its  machinery  and  scope  springing  exclusively  from  the 
same  munificent  source.  As  such  a  tribunal  for  such  pur- 
poses is  not  objectionable  on  constitutional  grounds,  we  are 
bound  to  abide  the  legislative  will  on  the  subject  and  follow 
its  lead." 

A  person  cannot,  according  to  the  scheme  prescribed,  be 
a  commissioner  unless  he  is  a  qualified  freeholder  of  the 
municipality,  not  interested  in  the  same  or  a  like  question. 
This  is  the  sheriff's  guide  in  summoning  them,  and  if  he  sees 
to  it  that  they  have  these  qualifications,  he  has  performed  his 
full  duty  in  the  matter  of  selection.  All  the  decisions  reach- 
ing a  different  conclusion  construe  statutes  under  which  the 
court  appoints  the  appraisers,  and  the  hearing  is  before  it, 
or  the  report  is  returned  into  court,  and  therefore  in  some 
manner  under  the  guidance  or  supervision  of  a  tribunal 
authorized  to  pass  on  objections  to  the  qualifications  of  such 
appraisers.  Detroit  v.  Heineman,  128  Mich.  537;  Folmar  v, 
Folmar,  68  Ala.  120;  Hunter  v,  Matthews,  12  Leigh  (Va.) 
228.  The  remedy,  in  event  of  any  injustice  in  fixing  the 
damages,  is  by  appeal  to  the  district  court,  where  full  hearing 
before  an  impartial  jury  is  assured.  On  the  ground  that  bias 
or  prejudice,  to  be  inferred  from  previous  service  as  a  commis- 
sioner, did  not  vitiate  the  proceedings,  the  petition  was  rightly 
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dismissed.  In  view  of  this  conclusion,  it  is  unnecessary  to 
consider  whether  certiorari  was  the  proper  remedy.  Both 
judgments  are — Affirmed, 

Evans,  C.  J.,  Qaynor  and  Salingee,  JJ.,  concur. 


J.  P.  Sanders,  Appellant,  v.  Sutlive  Beds.  &  Company  et  al., 

Appellees. 

APPEAL  AND  EBBOB:  Bevenal— Proceedings  Aftez  BeyeisaL  A 
general  order  of  reversal  in  a  law  action,  tried  in  the  lower  court 
to  the  court,  has  the  effect  of  sending  the  cause  back  to  the  lower 
court  for  full  retrial,  even  though  the  opinion  on  reversal  shows 
that  the  evidence  was  insufficient  to  sustain  the  judgment  of  the 
lower  court.  The  Supreme  Court  ma/y  avoid  a  retrial,  if  the  cir- 
cumstances warrant,  by  entering,  or  fay  specifically  ordering  the 
lower  court  to  enter,  a  final  judgment.     (Sec.  4130,  Code,  1897.) 

PRINCIPLE  APPLIED:  The  final  language  of  the  opinion  on 
reversal  was:  "From  the  conclusions  reached,  the  judgment  of  the 
trial  court  is  reversed. ''  The  procedendo  to  the  lower  court  or- 
dered: "Further  proceeding  to  be  had  in  said  court  not  incon- 
sistent with  the  opinion  of  the  Supreme  Court.''  HtM^  the  lower 
court  should  have  tried  the  cause  ohew. 

Appeal  from  Lee  District  Court, — H.  Bank,  Jb.,  Judge. 

Monday,  November  1,  1915. 

Rehearing  Denied  Friday,  April  7,  1916. 

Action  at  law.  Upon  a  reversal  of  the  ease  in  this  eourt, 
procedendo  issued,  and  thereafter  in  the  district  court,  plain- 
tiff filed  a  motion  assailing  defendants'  answer,  and  defendants 
filed  a  motion  for  a  final  judgment  upon  the  procedendo. 
Plaintiff's  motion  was  overruled.  Without  the  introduction 
of  any  evidence  or  the  offer  of  any,  the  trial  court  sustained 
defendants'  motion  for  final  judgment,  dismissed  plaintiff's 
petition,  and  rendered  judgment  against  plaintiff  for  costs 
Plaintiff  appeals. — Reversed. 


Apr.  Idl6]  Sandebs  v.  Sutuve  Bros.  583 

John  M.  Dawson^  W.  J,  Boheris,  and  A.  W.  O'Haira,  for 

appellant. 

Hughes  dk  McCoid,  for  appellees. 

Preston,  J. — 1.  The  substance  only  of  the  answer  and 
plaintiff's  motion  attacking  it  are  set  out  in  the  abstract.  We 
do  not  understand  plaintiff  to  now  rely  upon  that  ruling  for 

reversal.  The  reversal  upon  the  former 
BSTreverMif"  *PP®^  ^as  general,  and  in  the  opinion,  there 
afterrevcirsaL     ^^  ^^  specific  direction  to  enter  judgment 

in  accordance  with  the  opinion.  163  Iowa 
172.  The  reversal  of  a  law  case  ordinarily  means  a  new  trial. 
Under  certain  circumstances,  the  Supreme  Court  may  render 
such  judgment  as  the  district  court  should  have  rendered,  or 
direct  it  to  be  done.  Code  Section  4139.  The  procedendo 
issued  from  the  o£Sce  of  the  clerk  of  the  Supreme  Court  stated 
that  said  court : 

''Did  reverse  the  judgment  aforesaid  as  rendered  in  the 
court  below,  and  order  further  proceedings  to  be  had  in  said 
court,  not  inconsistent  with  the  opinion  of  the  Supreme 
Court." 

The  opinion  of  the  Supreme  Court,  rather  than  the  clerk's 
interpretation  of  it  in  the  procedendo,  controls  as  to  what  the 
holding  and  decision  of  the  court  was. 

We  think  the  case  is  ruled  by  the  opinion  in  Laaidis  v. 
IrUerurhcm,  173  Iowa  466.  The  only  difference  is  that  in 
that  case,  the  trial  was  to  a  jury;  while  in  the  instant 
case,  a  jury  was  waived  and  the  trial  had  to  the  court. 
The  first  judgment  in  this  case  recited  that  the  court  ''finds 
for  the  plaintiff. "  There  was  no  specific  finding  of  facts.  It  is 
said  by  appellant  that  this  court's  review  of  the  evidence  upon 
the  former  appeal  of  this  case  was  made  in  the  consideration 
of  the  standing  motion  for  a  new  trial,  originally  provided 
for  by  Chapter  49  of  the  Acts  of  the  11th  Oeneral  Assembly, 
and  still  supplied  by  Section  4106  of  the  Code,  upon  the 
ground  that  the  lower  court's  general  finding  was  not  sustained 
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by,  or  was  against,  the  evidence ;  and  that  the  opinion  in  this 
case  was  a  ruling  that  such  motion  was  or  should  be  sustained 
by  the  lower  court  upon  remand.  We  are  inclined  to  this 
view,  but  we  think  it  is  now  more  a  question  of  the  construc- 
tion and  eflfect  of  the  order  of  reversal.  The  cases,  or  many  of 
them,  are  referred  to  in  the  Landis  case,  supra. 

It  is  contended  for  appellees  that  ''specific  directions 
contained  in  the  mandate  of  the  appellate  court  are  beyond 
the  judicial  discretion  of  the  lower  court,  and  hence  must  be 
implicitly  followed  by  the  latter  court,"  citing  3  Cyc.  481; 
and  that  when  a  case  has  been  remanded,  with  special  direc- 
tions, it  is  out  of  the  power  of  the  court  receiving  such  direc- 
tions to  open  the  case  and  have  a  new  trial.  This  may  be  con- 
ceded. But  in  this  case,  the  reversal  was  general,  without 
any  specific  directions,  except  that  the  procedendo  provided 
that  the  lower  court  proceed  in  a  manner  not  inconsistent 
with  the  opinion  of  the  Supreme  Court.  Appellees  also  con- 
tend that  it  is  the  rule  of  the  Supreme  Court  that  the  decision 
of  that  court  on  appeal  becomes  the  law  of  the  case  on  a 
retrial,  and  the  lower  court  must  follow  it,  whether  right  or 
wrong;  and  that,  if  the  pleadings  and  the  facts  are  substan- 
tially as  those  in  the  case  on  appeal,  then  the  court  below  on 
retrial  can  do  nothing  but  enter  a  new  judgment  in  accordance 
with  the  opinion  of  the  Supreme  Court.  Undoubtedly,  if  the 
pleadings  and  the  facts  are  the  same  on  the  retrial,  then  the 
lower  court  should  be  ruled  by  the  opinion  of  the  Supreme 
Court.  But  whether  the  facts  are  the  same  on  a  second  trial 
depends  upon  a  hearing  of  the  facts,  and  would  be  determined 
upon  the  second  trial.  The  parties  have  the  right  to  put  in 
further  or  different  evidence  on  a  retrial.  Upon  the  new 
trial,  the  appellee  has  the  right  and  may  be  able  to  make 
out  a  case  in  accord  with  the  opinion  of  the  Supreme  Court 
Ariz  V.  Chicago,  R.  7.  c&  P.  R.  Co,,  38  Iowa  293;  Russ  v. 
American  Cereal  Co.,  110  Iowa  743,  121  Iowa  639,  641 ;  Vogt 
V.  OrinUeU^  133  Iowa  363.    In  the  case  cited  by  appellees  on 
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this  proposition,  there  was  a  seeond  trial.  Johnson  v,  Chicago^ 
St  P.,  M.  &  0.  R.  Co.,  123  Iowa  224. 

Counsel  for  appellees  eite  the  ease  of  DrefahZ  v,  TtUtle, 
42  Iowa  177,  where  it  is  said : 

**When  a  eause  is  tried  by  the  court  without  a  jury,  it  is 
not  necessary,  in  order  to  secure  a  review  of  the  case  in  the 
Supreme  Court,  that  there  should  have  been  any  finding 
of  facts  or  conclusions  of  law  stated  on  the  record.  ...  In 
this  ease,  the  court  made  a  finding  of  facts  and  stated  his  con- 
clusions of  law  thereon.  These  are  part  of  the  record,  and 
upon  these,  the  error  of  the  court  is  made  to  appear.  From  the 
facts  found,  the  court  should  have  rendered  judgment  for  the 
plaintiff  instead  of  for  the  defendant.  The  judgment  must, 
therefore,  be  reversed  and  the  cause  remanded,  with  directions 
to  the  district  court  to  render  judgment  for  plaintiff,  or,  if  he 
so  elect,  such  judgment  may  be  rendered  in  this  court." 

It  is  said  by  appellees  that  this  case  is  on  all  fours  with 
the  case  at  bar.  But  a  clear  distinction  is  that  in  that  case, 
there  was  a  specific  direction  by  the  Supreme  Court  in  its 
opinion  to  the  district  court  to  render  judgment  for  the 
opposite  party.  Glenerally,  where  the  finding  of  the  court  or 
verdict  of  the  jury  is  not  sustained  by  the  evidence,  the  remedy 
is  a  new  trial. 

Other  questions  are  argued,  but  the  determination  of  the 
foregoing  decides  the  case.  For  the  reasons  given,  the  cause 
is  reversed  and  remanded  for  a  new  trial,  with  directions  to 
the  district  court  to  proceed  and  hear  the  case  anew.  If  the 
record  is  the  same  on  the  retrial,  the  court  will  be  controlled 
by  the  opinion  on  the  first  appeal;  and  if  there  is  a  change 
in  the  testimony,  the  trial  court  should  exercise  its  judgment 
on  the  record  as  the  case  then  stands. — Reversed  and 
Remafided. 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 
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EsTHSB  E.  Squibbs,  Appellant,  v.  John  Cook  et  al.. 

Appellees. 

APPEAL  AND  EBSOB:    Abstract  of  Becozd—Aiiieiidm«nt— Require- 
.1    mants.    Counsel  owes  the  duty  to  the  court,  in  the  preparation  of 
an  amended  abstract,  to  spectflcally  point  out  the  page  and  line  of 
the  original  abstract  which  he  is  correcting.     (Rule  32.) 

WILLS:  Undue  Inflnenoe— Fiduciary  Relations— Evidence.    Evidenee 

2  reviewed,  and  held  to  present  a  jury  question  whether  the  will  was 
the  result  of  the  undue  influence  of  a  devisee,  who  himself  drew 
the  will  at  a  time  when  no  one  was  present  but  himself  and  de- 
ceased, and  who  was  then  occupying  a  fiduciary  relation  towards 
the  aged  deceased. 

WILLS:     Undue  Influence— FlducUnr  Relations— Burden  of  Proof. 

3  A  showing  that  a  devisee  himself  drew  the  purported  will  at  a  time 
when  only  he  and  the  infirm  and  aged  testatrix  were  present,  coupled 
with  a  further  showing  that  said  devisee  then  occupied  an  intimate 
fiduciary  relation  towards  testatrix,  may  be  sufficient  to  raise  a 
presumption  that  the  purported  will  was  the  result  of  the  undue 
influence  of  said  devisee,  with  consequent  burden  on  devisee  to  rebut 
the  unfavorable  presumption. 

WILLS:    Undue  Influence— Evidence— Oonneeted  Transactions.  What 

4  amount  of  property  a  devisee,  charged  with  undue  influence  on  his 
inflrm  and  aged  mother,  received  out  of  his  father's  estate,  may  be 
so  connected  with  the  making  of  the  mother's  will  and  the  contest 
thereon  as  to  become  decidedly  material. 

WILLS:    Undue  Influence — ^Evidence.    On  the  question  whether  the 

6    purported  will  of  an  infirm  and  aged  testatrix  was  induced  by  the 

undue  influence  of  her  son,  evidence  is  admissible  that  the  son  and 

his  wife  interfered  with  the  visits  of  partially  disinherited  heirs 

to  their  mother. 

WILLS:    Undue  Influence— Evidence.    On  the  question  of  the  value 

6  of  the  estate  of  a  mother  whose  will  was  under  contest,  evidence  of 
the  value  of  the  personal  property  of  her  deceased  hushand  may 
become  material,  the  mother  having  received  a  portion  of  the  latter. 

WILLS:    Undue  Influence — ^Evidence.    On  the  question  of  undue  in- 

7  fluence,  it  may  be  shown  that  he  who  is  charged  with  having  exer- 
cised such  influence  had  been  known  to  physically  abuse  testatrix. 
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Appeal  from  Crawford  District  Court. — ^M.  E.  Hutchison, 

Judge. 

Fhiday,  Apbil  7,  1916. 

The  will  of  Elizabeth  Cook,  deceased,  was  admitted  to 
probate  on  September  14,  1911.  In  August,  1912,  plaintiff 
brought  this  action  to  set  aside  the  probate,  on  the  ground 
that  the  will  was  the  result  of  undue  influence  on  the  part 
of  defendant,  John  Cook,  and  because,  at  the  time  the  will 
was  made,  deceased  was  not  of  sound,  disposing  mind  and 
memory.  There  was  no  evidence  introduced  on  behalf  of  the 
defense.  At  the  conclusion  of  plaintiff's  testimony,  on  motion 
of  defendant,  the  court  directed  a  verdict  in  favor  of  the 
defendant.    The  plaintiff  appeals. — Reversed  and  Eema/nded. 

J.  P.  Conner,  for  appellant. 

Andy  BeU,  Saunders  &  Stuart,  and  Sims  dk  Kuehnle,  for 
appellees. 

Preston,  J. — ^1.  Appellee  has  filed  an  additional  abstract 
of  about  20  pages,  but  we  do  not  get  much  help  from  it,  because 
the  rules  have  not  been  complied  with  in  a  number  of  instances 

in  the  additional  abstract,  for  that  the  page 

'  xK^fabsuuct  and  line  of  the  abstract  where  corrections  are 

amendment:       sought  to  be  made  are  not  given  in  the  addi- 

requirements.  ■ 

tional  abstract.    For  instance,  on  page  4  of 
appellee's  abstract,  we  find  this: 

''Plaintiff's  Testimony.  Mary  E.  Nelson.  Direct 
Examination.  Upon  reading  of  the  deposition,  the  defendant 
made  the  following  objection:  'The  defendant  objects  to 
Interrogatories  20  to  32,  inclusive,  and  the  answers  thereto, 
as  incompetent,  irrelevant  and  immaterial,  and  calling  for 
hearsay  testimony,  and  I  want  to  include  in  these  objections, 
also,  Interrogatories  33,  34  and  35,  and  the  answers  thereto.' 
And  upon  the  offer  of  Interrogatory  32,  '  What  did  Mr.  Cook 
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get  out  of  the  estate  T'  the  defendants  made  the  additional 
objection,  'This  is  the  father's  estate  long  years  before,'  and 
the  objection  was  sustained.    (Tr.  61.) " 

Again,  on  page  5,  we  find  this : 

' '  The  objection  to  Interrogatories  67  and  68  was,  *  I  object 
to  67  and  68,  and  the  answers  thereto,  as  incompetent  and 
immaterial,'  and  the  following  was  added  thereto  (Tr.  68): 
'This  is  for  the  years  prior  to  the  making  of  the  will  while  she 
was  living  with  her  daughter. ' ' ' 

Again,  at  pages  7  and  8,  corrections  are  made  in  the  testi- 
mony of  another  witness,  but  the  page  of  the  abstract  and  the 
numbers  of  the  lines  are  not  given.  As  to  some  of  the  testi- 
mony set  out  in  the  original  abstract,  reference  is  made  to  the 
place  in  the  abstract  where  the  correction  was  sought  to  be 
made ;  but  as  to  others,  there  is  no  reference  at  all.  We  could 
go  through  the  abstract  and  probably  find  the  language  sou^t 
to  be  corrected.  In  some  cases,  this  would  be  quite  difficult 
and  would  take  time.  We  think  attorneys  should  do  that,  and 
the  rules  require  it.  If  we  had  plenty  of  time,  perhaps  we 
ought  not  to  object  to  the  additional  labor ;  but  the  fact  is,  we 
are  not  short  on  labor,  though  we  are  short  of  time. 

2.  The  principal  question  in  the  case  is  as  to  whether 
there  was  sufficient  evidence  in  the  record  to  go  to  the  jury  on 
the  question  of  the  alleged  mental  incapacity,  or  undue  influ- 
ence, or  the  two  in  combination.  Under  the 
**  inSSJMice?^"*  rules,  wherc  there  has  been  a  directed  verdict, 
uona^fevidSce.  ^^  record  should  be  construed  more  favor- 
ably to  appellant. 

It  will  be  necessary  to  refer  to  some  of  the  more  important 
facts.  The  husband  of  deceased  died  in  November,  1890. 
Before  his  death  he  had  made  a  will,  at  the  making  of  which, 
we  understand  from  the  record,  the  defendant,  John  Cook,  a 
son,  was  present.  After  her  husband's  death,  Elizabeth  Cook 
remained  on  the  home  farm  until  the  following  spring,  when 
she  went  to  live  with  her  daughter,  Mrs.  Nelson,  whose  name 
at  that  time  was  Mrs.  Coleman.    Deceased  remained  on  the 
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farm  with  her  daughter  for  several  years,  when  defendant, 
John  Cook,  came  to  the  home  of  the  daughter,  Mrs.  Coleman, 
and,  as  she  claims,  without  notice,  took  the  mother  to  his 
own  home,  where  she  lived  until  her  death,  on  June  20,  1911. 
The  old  lady  was  87  years  of  age  at  the  time  of  her  death. .  At 
the  time  she  left  Mrs.  Coleman's  and  went  to  live  with  her 
son,  deceased  was  about  75  or  76  years  of  age,  and  had  not 
made  a  will.    She  did  make  a  will  in  1900,  which  is  as  follows :' 

**I  Elizabeth  Cook  of  the  City  of  Denison,  County  of 
Crawford  and  State  of  Iowa,  do  make  and  declare  this  to  be 
my  last  will  and  testament  in  manner  and  following  to  wit : 

''First  I  give  and  bequeath  to  the  Children  of  my  Daugh- 
ter Elizabeth  Taplin  One  Thousand  DoUers  to  be  equelly 
devided  among  them. 

''Second  I  give  and  bequeath  to  the  children  of  my 
daughter  Sarah  Ann  Bartlett  One  thousand  dollers  to  be 
equelly  devided  among  them 

"Third  I  give  and  bequeath  to  my  Daughter  Mary  B. 
Coleman  One  thousand  dollers 

"Fourth  I  give  and  bequeath  to  my  daughter  Ellen  B. 
Cook  (Nee)  Ellen  B.  Donnelly  twenty  Seven  hundred  twenty 
five  and  38-100  dollers  by  Cancelling  all  sums  of  indebtedness 
owed  by  such  person  to  me  March  4,  1896. 

"Fifth  I  direct  that  all  debts  and  funeral  expenses  be  paid 
from  money  in  possession  of  my  son  John  Cook  for  such  pur- 
poses. 

"Sixth  I  give  Demise  and  bequeath  to  my  Son  John  Cook 
all  property  and  money  that  there  may  be  after  Complying 
with  paragraphs  One,  Two,  Three,  Four  and  Five  of  this 
document. 

"Seventh  whereas  on  account  of  age  and  infirmaties  I  -am 
unable  to  manage  my  property  I  have  for  some  time  past 
turned  the  same  over  to  my  Son  John  Cook  having  full  confi- 
dence that  he  will  comply  with  this  my  last  will  and  testa- 
ment." 

A  few  months  after  she  was  taken  into  her  son's  home. 
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the  will  was  made,  and  following  her  death,  was  admitted  to 
probate  without  contest.  The  evidence  shows  that,  at  the  time 
the  will  was  made,  the  value  of  the  estate  was  about  $6,000, 
and  it  also  shows  without  dispute,  and  it  is  in  fact  conceded 
by  defendant,  that  the  will  was  prepared  by  him;  that  it 
was  written  by  him  in  the  room  upstairs  occupied  by  deceased, 
at  a  time  when  no  one  but  himself  and  his  mother  was  present. 

As  stated,  the  defendant  was  present  at  the  making  of  his 
father's  will,  and  received  a  large  share  of  the  estate.  The 
sisters  were  very  much  dissatisfied  with  the  share  of  the  estate 
their  father  left  them  in  his  will:  a  contest  was  threatened, 
and  the  sisters  came  to  Denison  for  the  purpose  of  contesting 
their  father's  will.  But  their  claim  is  that  this  was  avoided 
by  an  agreement  between  the  parties  that  the  mother,  Eliza- 
beth Cook,  should  leave  her  estate  to  the  two  sisters,  to  be 
divided  equally  between  the  two,  and  that  this  agreement  was 
made  between  the  two  sisters,  the  mother  and  the  defendant 
John  Cook,  and  that  the  consideration  for  the  agreement  on  the 
part  of  the  defendant  was  a  promise  on  the  part  of  the  sisters 
that  they  would  not  contest  the  will  of  the  father. 

There  is  testimony,  and  not  disputed,  that,  in  the  early 
part  of  July,  1900,  a  few  days  after  the  making  of  the  will 
of  deceased,  Elizabeth  Cook,  the  defendant  called  at  his 
sister's  place  of  residence  in  Kansas  City;  and  defendant  said 
to  her  that  his  mother  was  not  well,  and  that  she  had  made 
her  will  and  left  $3,000  to  her,  and  he  wanted  to  know  if  that 
would  be  satisfactory  and  if  she  would  not  attempt  to  break 
the  will.  The  sister  said  in  reply  that  it  was  not  exactly  as 
much  as  she  expected,  but  she  would  not  contest  the  will,  and 
he  said  that  he  would  see  that  she  got  it  in  cash.  The  plaintiff, 
a  daughter,  testifies  that  she  heard  her  mother  and  Mrs. 
Coleman,  now  Mrs.  Nelson,  talking,  on  June  12,  1900,  about 
the  property;  and  in  this  conversation,  the  mother  stated  to 
Mrs.  Coleman  that  it  was  her  purpose  to  divide  the  property 
between  the  two  girls.  This  was  but  a  few  days  before  the 
will  was  made,  and  before  defendant  went  to  Kansas  City  to 
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see  his  sister.  After  defendant,  at  Kansas  City,  had  said  to 
plaintiff  that  his  mother  had  made  a  will  and  left  her  $3,000, 
Mrs.  Squires,  the  plaintiff,  testified  that  she  heard  a  conversa- 
tion between  her  sister  Mary  and  her  mother,  in  which  her 
mother  told  her  that  she  had  done  as  she  had  agreed  to  do 
with  the  children;  that  she  had  left  Mary  and  plaintiff  the 
property;  that,  after  caring  for  her  at  her  death,  what  was 
left  was  to  come  to  the  girls,  after  all  expenses  were  paid ;  and 
that  she  said  she  had  made  a  will.  No  word  was  sent  to  Mrs. 
Squires,  the  plaintiff,  of  her  mother's  illness,  and  the  first  she 
knew  was  a  telegram  announcing  her  death.  Plaintiff's  hus- 
band testified  that  he  heard  deceased  say  to  his  wife  that  she 
had  left  her  something  over  $3,000,  and  would  have  left  her 
more,  but  her  son  objected.  This  was  in  December,  1900.  A 
sister  of  plaintiff's  testified  that  the  home  farm  was  sold 
shortly  after  deceased  went  to  live  with  defendant;  that 
defendant  sold  it;  that  he  managed  the  business  for  his 
mother ;  that  she  had  but  the  one  brother ;  and  that  she  thinks 
the  farm  was  sold  at  $37  per  acre;  that  defendant  took  the 
mother  away  from  the  home  of  witness  about  1898  or  1899 
and  took  her  goods  to  Denison ;  that  witness  took  the  mother 
to  the  train  for  Denison ;  that  she  did  not  know  before  the 
day  defendant  came  that  the  mother  was  going  and  had  no 
conversation  with  him  about  taking  her  away;  that  deceased 
would  have  spells  that  would  last  two  or  three  days,  about 
every  four  or  six  weeks ;  was  not  raving  or  hard  to  control ; 
and  says  further: 

^'When  I  was  there,  she  was  always  in  a  frame  of  mind 
to  visit;  she  always  knew  me;  I  don't  know  of  any  extraor- 
dinary care  she  had;  so  far  as  I  know,  my  brother  and  his 
wife  cared  for  her;  there  were  several  occasions  he  did  use 
restraint  in  trying  to  compel  her  to  be  quiet;  she  would  be 
restless.  Probably  he  would  say,  'Mother,  you  must  not  do 
that;  you  must  be  quiet.'  There  wasn't  so  much  faultfinding 
with  me  as  with  my  sister,  Mrs.  Squires.  He  didn't  care  to 
have  her  at  his  home.    I  have  heard  him  say  so;  that  he  didn't 
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care  to  have  her  come.  Defendant,  during  the  last  part  of 
mother's  life,  denied  plaintiff  the  right  to  come  and  see  her; 
did  not  like  to  have  her  come.  While  mother  was  kept  in  the 
room  upstairs,  she  could  go  about  the  house  if  able,  and  did 
as  long  as  she  was  able;  but  the  last  two  years,  she  was  not 
able  to  move  about  much.  I  do  not  mean  to  say  that  mother 
was  restrained  of  her  liberty  or  kept  there  in  the  room  upstairs 
against  her  will.  Mother's  health  was  apparently  good  when 
she  went  to  Jackson  County.  She  had  spells  that  she  did  not 
know  anybody  for  a  day  or  two.  I  saw  her  once  or  twice.  She 
had  her  spells,  just  as  she  always  had  them.  She  seemed  to 
have  pain.  She  did  not  know  us;  she  did  not  recognize  us 
for  the  time  being  while  she  was  under  the  influence  of  the 
spells.  They  did  not  last  long,  not  over  a  day  or  two.  I  took 
mother  and  left  her  at  the  home  of  my  brother  at  different 
times.  I  was  about  16  miles  from  them.  In  the  fall  of 
1899,  when  I  was  going  on  a  visit,  I  left  her  for  a  day  or  two 
with  my  brother.    Mother's  stroke  of  paralysis  was  in  1902." 

Plaintiff  testified  that  deceased,  in  a  conversation  with 
defendant,  said  that  what  was  left  when  she  died  should  be 
divided  between  Mrs.  Coleman  and  plaintiff;  that  she  heard 
her  mother  tell  defendant  that,  ''that  is,  if  we  didn't  break 
the  will  of  father's,  he  agreed  to  it."  She  says  she  saw  her 
mother  in  June  of  1900,  and  that  the  mother  was  not  very 
well ;  that,  when  plaintiff  went  in  to  see  her  mother,  the  mother 
asked  who  she  was  and  did  not  know  her ;  that  deceased  seemed 
to  be  in  a  doze  some  way,  did  not  seem  to  be  bright ;  that  wit- 
ness cried  because  her  mother  did  not  recognize  her.  She 
says  further: 

''I  heard  mother  say  to  Mrs.  Coleman,  now  Mrs.  Nelson, 
that  her  head  hurt  her  so  bad,  that  she  had  complained  of  the 
pain  for  two  or  three  days." 

She  says  that  she  heard  a  conversation  between  her  mother 
and  Mrs.  Coleman  in  June,  1900,  before  the  Kansas  City  trip, 
about  the  property;  that  ''she  said  she  intended  to  divide  it 
amongst  us  two  youngest  girls." 


Apr.  1916]  Squires  v.  Cook.  593 

She  testifies  that  her  husband  was  a  railroad  man  and 
moved  around  different  places  a  good  deal,  and  that  her 
mother  said  she  had  left  plaintiff  enough  to  buy  a  little  home, 
and  didn't  want  her  to  run  around  through  the  country  so 
much.    She  says  further: 

"The  next  June,  1901,  I  was  there,  and  mother  and  I 
were  talking  in  her  room  and  John  overheard  the  conversa- 
tion;  and  he  afterwards  told  me  downstairs  to  pay  no  atten- 
tion to  what  mother  said,  for  she  was  crazy,  and  had  been 
for  several  years  at  times.  He  was  always  complaining  about 
her  mind,  and  he  said  that  they  had  had  so  much  trouble 
with  her  that  they  thought  once  that  they  would  have  to  put 
her  in  the  asylum.  This  continued  at  the  different  times  I 
was  there.  Mother  seemed  to  get  mixed  up  as  to  what  hap- 
pened in  late  years;  she  didn't  remember.  I  noticed  this 
along  about  the  time  the  will  was  made,  or  before,  or  soon 
after.  She  had  these  sick  spells  for  several  years,  even  when 
she  was  on  the  farm  with  Mary.  Her  mind  wasn't  clear  for 
two  or  three  days,  it  seemed,  and  then  that  spell  would  pass 
off  and  she  could  remember  everything  again.  She  acted  queer 
at  times." 

Another  witness  testifies  that  defendant  told  him  that  he 
had  been  at  Kansas  City,  and  had  told  his  sister  that  her 
mother  had  willed  her  $3,000.  Defendant  was  executor  of 
his  mother's  estate  and  filed  a  report,  which  had  not  been 
acted  upon  at  the  time  of  the  trial  of  this  case.  It  shows  that 
he  sold  his  mother's  farm  while  she  was  alive  and  borrowed 
the  proceeds,  $5,000,  from  her,  giving  his  note  for  it,  and  kept 
the  note  in  his  possession.  The  first  item  in  this  account  is 
January  1, 1900,  a  few  months  before  the  will  of  deceased  was 
made.  The  will,  heretofore  set  out,  states  that,  on  account  of 
age  and  infirmities,  she  is  unable  to  manage  her  property,  and 
that  she  has  turned  her  property  over  to  her  son  to  manage. 
Appellant  claims  that  the  account  shows  a  purpose  on  the 
part  of  defendant  to  absorb  the  mother's  estate  before  she  died. 

Vol.  175  Ia.— 38 
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They  call  attention  to  the  chai^  of  $1,378  per  year  for  board, 
lodging  and  nursing.  But  the  record  shows  that  this  claim  had 
not  been  passed  upon  at  the  time  of  the  trial  of  the  will  case. 
The  report  shows  the  collection  and  receipt  of  moneys  by 
defendant,  and  that  he  paid  out  numerous  small  items  for  her, 
and  some  larger  items  too;  but  that,  from  1900  to  about  the 
time  of  her  death,  he  was  receiving  and  paying  out  money 
and  acting  as  her  agent  and  managed  her  business  for  her. 

The  defendant,  John  Cook,  was  called  as  a  witness  for 
plaintiffs,  the  contestants,  and  testified,  among  other  things, 
that  his  mother's  land  was  sold  in  the  spring  of  1892;  that  he 
cannot  say  what  it  was  sold  for. 

"My  mother's  will  was  deposited  with  the  clerk  of  the 
courts ;  I  brought  it  up  and  deposited  it  with  the  clerk  shortly 
after  it  was  made.  At  the  time  I  drew  this  will,  I  had  some 
money  that  belonged  to  mother,  for  the  purpose  of  paying 
funeral  expenses.  I  gave  my  mother  my  note  after  my  father's 
death  and  before  her  death,  and  after  the  will  was  made,  in 
1900^  mother  turned  this  note  over  to  me  when  she  made  the 
will.  Mother  turned  the  note  over  to  me  when  the  will  was 
made,  and  the  report  dates  back  to  January  1st,  when  we  had 
our  last  settlement  before  she  made  the  will.  The  report 
means  that  the  note  was  on  hand." 

It  should  have  been  stated  that  the  first  item  in  the  report 
before  referred  to,  January  1,  1900,  is  amount  of  notes  sur- 
rendered, $4,944.50,  and  it  shows,  on  the  same  date,  cash 
received  from  other  sources,  $471.01.  Defendant,  as  a  wit- 
ness, continued: 

"The  statement  means  that  the  note  was  on  hand.  I  have 
got  it  in  my  book  on  hand,  and  the  statement  that  Mr.  Simms' 
clerk  made  out  that  from  was  'on  hand,'  not  'surrendered;' 
it  was  money  that  mother  had  in  notes  at  that  time  when  the 
settlement  was  made  in  1900.  The  settlement  made  on  Jan- 
uary 1st  was  the  settlement  respecting  her  property,  and  this 
note  was  her  property,  and  if  not  at  that  time  in  my  posses- 
sion, it  soon  after  came  into  my  possession,  and  I  kept  it 
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in  my  possession  after  the  will  was  made.  I  suppose  the  state- 
ment in  the  will,  'Whereas,  on  account  of  age  and  infirmities, 
I  am  unable  to  manage  my  property,  I  have  for  some  time 
past  turned  same  over  to  my  son,  John  Cook,'  is  a  truthful 
statement  for  what  it  was  meant.  Q.  Then  for  some  time  past 
you  had  had  her  property,  had  you  not?  A.  Part  of  her 
property.  Q.  Why  did  you  not  qualify  it  when  you  phrased 
the  will  f  (Objection  sustained  to  this  last  question.)  A.  I  drew 
this  will.  It  means  property  that  mother  had  in  Vail  that 
was  being  rented  out.  It  was  where  she  couldn't  handle  it, 
couldn't  collect  the  rent  oflf  of  it.  I  didn't  have  her  property 
at  that  time.  January  1st,  I  had  other  proceeds  in  my  pos- 
session. Here  is  an  item  of  $471.01.  I  can't  remember  things 
from  memory.  I  prepared  this  will  in  mother's  room  at  home. 
Nobody  but  myself  and  mother  were  there.  It  was  in  the 
morning  of  the  20th  day  of  June ;  I  can't  remember  what  time 
in  the  morning.  My  mother  had  been  at  my  home  from 
November  preceding  the  June  the  will  was  made." 

It  is  barely  possible  that,  as  to  the  question  of  mental 
capacity  alone,  a  jury  would  not  be  justified  in  setting  aside 
the  will.    But  we  have  the  situation  here  where  defendant,  a 

beneficiary  under  the  will  to  the  extent  of 
*  infliKmoe?  "*     probably  $3,000,  or  more,  drew  the  will  when 

fiduciary  rela-      ,  ,    ,  .  ^,  ,  ^      . 

lions: burden      he  and  his  mother  alone  were  present,  m 

of  proof. 

defendant  s  own  home,  and  at  a  time  when 
there  was  a  fiduciary  relation  existing  between  the  deceased 
and  the  defendant.  He  had  been  managing  her  business  and 
acting  as  her  agent,  and  we  think  the  circumstances  were  such 
as  that  a  presumption  arises  against  the  defendant  and  that 
an  explanation  is  required ;  and  that,  under  the  circumstances 
of  this  case,  it  would  be  a  question  for  the  jury  as  to  whether 
any  explanation  which  may  be  offered  is  sufficient. 

Appellee  cites  cases  to  the  familiar  doctrine  that  advice 
or  solicitation  will  not  vitiate  a  will,  unless  it  be  shown  that 
the  freedom  of  will  was  impaired  or  destroyed  thereby;  that 
opportunity  alone  is  not  su£Scient ;  and  that  the  undue  influ- 
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ence  must  be  operative  at  the  time  the  will  is  executed.  But 
we  have  eases  where  it  is  not  necessary  that  a  person  should 
be  present,  even.  In  this  case,  the  defendant  was  present,  and 
he  alone,  with  his  mother.  Appellee  cites  Hanrahan  v. 
O 'Toole,  139  Iowa  229,  where  the  chief  beneficiary  was  the 
scrivener  of  the  will.  The  holding  was  that,  under  the  circum- 
stances of  that  case,  the  presumption  of  undue  influence  did 
not  obtain.  The  court,  speaking  through  Mr.  Justice  Weaver, 
said: 

**That  there  may  be  circumstances  under  which  the  pro- 
ponent of  a  will  must  assume  the  burden  of  removing  an 
unfavorable  presumption  of  this  kind  may  be  admitted,  but 
this  is  not  shown  to  be  a  case  of  that  nature.  In  the  first  place, 
there  is  no  showing  of  such  relation  of  confidence  between  the 
testator  and  Hanrahan  as  the  rule  cited  by  counsel  contem- 
plates. It  is  true  that  Hanrahan  was  the  testator's  son-in-law, 
but  that  fact  alone  is  not  sufficient  to  justify  a  presumption  of 
confidential  relations  between  them.  There  are  some  sugges- 
tions in  the  record  indicating  that  Mr.  O 'Toole  had  consid- 
erable respect  for  the  judgment  and  business  ability  of  Han- 
rahan, but  that  he  looked  to  him  or  relied  upon  him  for  guid- 
ance or  was  in  any  manner  subject  to  his  control  or  leader- 
ship is  nowhere  shown.  There  is  no  testimony  that  the  father 
and  son-in-law  were  then  standing  in  the  relation  of  principal 
and  agent,  or  were  so  intimately  associated  in  their  business, 
social,  or  family  affairs  as  to  justify  a  presumption  of  undue 
advantage  on  part  of  the  latter.  The  fact  of  family  relation- 
ship or  of  the  existence  of  the  confidence  and  reliance  which 
persons  ordinarily  repose  in  acquaintances  and  friends  whose 
constancy  and  integrity  they  have  tried  will  not  justify  a  pre- 
sumption of  undue  influence  in  the  utter  absence  of  any  fur- 
ther showing  that  such  trust  has  been  abused." 

And  reference  is  there  made  to  the  Buicher  case.  But,  as 
bearing  upon  the  question  of  burden  of  proof  where  there 
is  a  confidential  relation,  see  the  late  case  of  Curtis  v.  Afma- 
gast,  158  Iowa  507. 
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But,  under  the  circumstances  of  this  case,  where  the 
deceased  was  old  and  feeble  and  a  confidential  relation  existed, 
we  think  the  rule  announced  in  Ross  v,  Ross,  140  Iowa  51,  at 
61,  to  the  effect,  briefly  stated,  that,  if  a  person  was  aged  and 
of  impaired  mind  and  memory,  though  he  may  not  have  been 
legally  incompetent  to  make  a  will,  yet  the  will  of  such  a  per- 
son ought  not  to  be  sustained  unless  such  disposition  of  his 
property  appears  to  have  been  fairly  made,  and  to  have 
emanated  from  a  free  will,  without  the  interposition  of  others ; 
and  that,  if  the  jury  should  find,  under  all  the  circumstances, 
that  the  disposition  of  the  property  did  not  emanate  from  a 
free  will  and  was  not  in  accord  with  testator's  previous  inten- 
tions, etc.,  the  jury  would  be  justified  in  finding  that  the  will 
was  not  the  voluntary  act  of  the  testator,  but  that  it  was 
obtained  by  undue  influence.  We  have  not  attempted  to  give 
the  exact  language,  but  the  substance  only. 

We  shall  not  refer  to  the  other  case  cited.  From  what  has 
been  said,  it  is  manifest  that  there  was  sufficient  in  this  record 
to  take  the  case  to  the  jury. 

3.  Quite  a  large  number  of  errors  are  assigned  on 
rulings  of  the  trial  court  on  the  admission  and  exclusion  of 
evidence.    It  was  the  claim  of  appellant  that  the  defendant, 

John  Cook,  had  received  substantially  all  of 
'  influencefevi-    his  father's  estate,  some  $17,000,  but  they 

dence :  con- 
nected trans-      were  not  permitted  to  prove  this.    Error  has 

actionjB. 

been  assigned  because  the  court  refused  to 
let  the  witness  Nelson  tell  what  property  her  brother,  the 
defendant,  got  out  of  her  father's  estate,  and  what  it  was 
worth.  It  is  true  that  the  will  of  the  father  was  not  being 
contested  in  this  case,  but  defendant  was  present  also  when 
the  father's  will  was  drawn,  and  the  transaction  is  so  con- 
nected with  the  estate  of  his  mother  and  the  execution  of  the 
mother's  will,  and  the  circumstances  shown,  that  it  would  have 
a  bearing  and  should  have  been  admitted. 

Another  assignment  of  error  is  that  the  court  refused  to 
permit  Mrs.  Nelson  to  testify  that  the  defendant  and  wife 
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interfered  with  plaintiff's  visiting  her  mother  and  seeing  her. 

We  think  the  evidence  was  proper.    The  court 

^'  m.e'^er'Si?'     »!«>  refused  to  permit  Mrs.  Nelson  to  state 
dence.  ^j^^^^  gj^^  i^^^^  ^f  yieT  father's  personal  prop- 

erty at  the  time  of  his  death. 

We  think  it  was  proper  to  show  this^  so  that  it  might  be 
determined    what  was    the    value    of    the 

6.  WtULs :  undue  « 

influence :evi-     mother's  estate,  if  the  mother  got  any  part  of 

dance.  ■ 

the  personal  property  or  money. 
There  is  some  confusion  in  the  record,  and  some  of  the 
matters  assigned  as  error  are  because  appellant  claims  that 
the  court  refused  certain  testimony;  but,  as  we  gather  from 

the  record,  the  testimony,  as  to  some  of  these 
■  influSce?ev£     matters  at  least,  was  permitted.     Without 

going  into  all  these  matters,  we  may  say  that 
we  think  the  appellant  was  restricted  somewhat  too  closely  in 
regard  to  showing  matters  similar  to  those  above  indicated. 
One  other  circumstance,  perhaps,  should  be  referred  to  which 
has  been  assigned  as  error,  and  that  is  that  the  court  refused 
to  allow  Mrs.  Squires  to  testify  that  defendant  struck  his 
mother,  and  that  his  mother  cried.  This  might  operate  against 
the  plaintiff's  contention,  perhaps,  in  one  sense,  that  the 
mother  would  be  less  likely  to  give  a  large  part  of  the  prop- 
erty to  a  son  who  had  mistreated  her,  and  yet,  on  the  ques- 
tion of  influence  or  fear,  perhaps,  the  evidence  was  admissible, 
at  least. 

For  the  reasons  given,  we  think  the  judgment  of  the 
district  court  ought  to  be  and  it  is  reversed  and  the  cause 
remanded  for  a  retrial  or  further  proceedings  in  harmony  with 
this  opinion. 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


Apr.  1916]  State  v.  Braokst.  699 


State  op  Iowa,  Appellee,  v.  Albert  A.  Bracket,  Appellant. 

ASSAUIiT  AND  BATTSBT:    Great  Bodily  Injnzy— Intent— AggZM- 

1  Bion — Evidence.  Evidence  reviewed  and  held  sufficient  to  rap- 
port a  finding  that  defendant  (a)  was  the  aggressor  and  (b)  as- 
saulted with  intent  to  inflict  a  more  serious  injury  than  an  ordi- 
nary battery, — in  other  words,  a  great  bodily  injury. 

INDICTMENT  AND  INPOBBCATION:     Aflsanlt  With  Intent— Mto- 

2  ner  of  ABsanlt — Sufficiency.  The  manner  in  which  and  the  meama 
by  which  the  accused  intended  to  commit  an  assault  with  intent  to 
inflict  a  great  bodily  injury  are  sufficiently  alleged  by  the  charge 
that  the  accused  did  then  and  there  "beat,  strike  and  bruise"  the 
prosecuting  witness. 

CRIMINAL  LAW:    Evidence— Opinion— Manner  of  Inflicting  Wound. 

3  A  physician  who  has  personal  knowledge  of  the  nature  of  the  wound 
inflicted  may  testify  that  such  wound  was,  in  his  opinion,  inflicted 
by  a  certain  instrument, — for  instance,  some  dull  instrument. 

CRIMINAL  LAW:    Evidence — Opinion— TTsorping  Function  of  Xaxy. 

4  A  question  which  calls  for  an  answer  on  the  ultimate  question  which 
the  jury  must  determine,  is  properly  excluded.  So  held  where  tha 
defendant,  charged  with  assault  with  intent  to  inflict  great  bodily 
injury,  was  not  permitted  to  testify  ''whether  he  used  any  more 
force  on  the  prosecuting  witness  than  was  necessary  to  protect 
himself. ' ' 

ASSAUI/T  AND  BATTERY:    Oieat  Bodily  Injury— Weapons— Fists 

5  Only.  One  may  commit  with  his  flsts  only  an  assault  with  intent 
to  inflict  a  great  bodily  injury. 

ASSAULT  AND  BATTERY:     Great  Bodily  Injury— Self-Defenae— 

6  Inatruction— Haimleas  Error.  Submitting  the  question  whether 
defendant,  charged  with  assault  with  intent  to  inflict  great  bodily 
injury,  apprehended  danger  of  great  bodily  harm  from  the  prose- 
cuting witness,  and  correctly  advising  the  jury  of  the  law  of  self- 
defense  manifestly  accords  defendant  full  protection,  especially 
where  the  record  rendered  it  doubtful  whether  defendant  had  any 
occasion  to  apprehend  danger  of  great  bodily  harm  from  the  prose- 
cuting witness. 

CRIMINAL  LAW:     Self-Defense — ^Right  to  Meet  Force  With  Fore;. 

7  A  person  assaulted  may  always  meet  force  with  force,  but  no  more 
than  a  battery  may  be  inflicted  unless  this  seems  to  be  necessary 
to  protect  life  or  body  from  great  harm,  and  not  then  if  the  as- 
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■ailed  party  have  reasonable  opportunity  to  withdraw  and  avoid 
the  conflict,  and  it  so  appears  to  him  as  a  reasonable  person. 

Appeal  from  Winnebago  District  Court, — M.  P.  Edwabds, 

Judge. 

Friday,  April  7,  1916. 

The  defendant  was  convicted  of  having  committed  assault 
with  intent  to  inflict  great  bodily  injury,  and  appeals. — 
Affirmed. 

T.  A.  Kingland,  for  appellant. 

Oeorge  Cosson,  Attorney  (General,  and  Jo^  Fletcher, 
Assistant  Attorney  Qeneral,  for  the  State. 

Ladd,  J. — I.  Bertha  Brackey  became  12  years  old  Sun- 
day, August  2,  1914.  The  event  was  celebrated  by  a  birthday 
party,  to  which  all  the  Brackeys  in  the  neighborhood,  and  some 

others,   were   invited.     Liquid   refreshments 
BATTBikT :  ^eat   wcrc  scrvcd,  as  was  customary  with  them,  and, 

bodily  injury : 

intent  :anres-    late  in  the  aftcmoon,  began  to  work.     Tom 

•ion :  evidence. 

Haugo  pushed,  or  threw,  his  sister,  the  host's 
wife,  to  the  ground.  Turana  Brackey,  a  sister-in-law  of  the 
latter,  told  Tom  to  be  good,  and  her  husband,  Albert  A. 
Brackey,  the  accused,  came  up  and  inquired,  ''Is  that  right 
to  hit  hert"  and  seized  him  by  the  throat.  Albert's  sister, 
Mrs.  DoUan,  told  him  to  let  go,  but  he  would  not,  and  she  called 
for  help.  When  her  son  Alf  came,  Albert  knocked  him  down, 
and  would  not  withdraw  until  she  came  at  him  with  a  board. 
Albert  thought  he  might  have  ''bumped"  Alf,  but  explained 
that  all  the  DoUans  "climbed  right  on  top"  of  him.  Any- 
way, all  agreed  that  he  then  retreated  to  the  house,  as  his 
brother,  Talleck,  called  for  help,  and  kept  the  attacking  party 
at  bay  while  Talleck  searched  the  house  for  munitions  of  war. 
"There  was  Talleck  Dollan,  he  had  kind  of  a  2x4,  or  else 
a  post,  in  his  hand,  about  two  feet  long,  and  then  Mrs.  Dollan 
had  a  board,  and  Tom  Haugo  was  with  them  too  and  had  a 
piece  of  a  bed  post  from  an  old  bed." 
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Alf  also  was  there.  Albert  was  scared,  and  called  on 
Onnder  Weeks  for  help.  But  Gunder's  discretion  got  the 
better  part  of  his  valor,  and,  after  a  slight  advance,  he 
retreated  in  good  order  to  a  place  of  safety;  but  'Albert 
denounced  him  as  a  coward.  Haugo  got  kicked  when  sneak- 
ing up  on  Albert,  and  then  the  DoUans  untied  their  team  and 
drove  with  their  surrey  towards  the  gate.  On  the  way,  they 
threatened  his  life.  Nevertheless,  he '  *  walked  just  a  little  ways 
down  that  way.''  The  buggy  stopped  and  DoUan  got  out, 
and,  according  to  Albert,  said,  "If  there  is  any  good  man  or 
stout  man  back  there  that  thinks  he's  anything,  come  on  and 
I'll  fix  him."  Albert  admitted  fear  of  no  one  other  than  Mrs. 
DoUan,  "walked  with  nothing  in  his  hands,"  and,  as  "DoUan 
was  coming  towards  him  and"  made  a  motion  to  hit  him  and 
"all  were  coming  for"  him,  he  "grabbed  him  and  took  him 
down,  and  was  looking  for  the  others  too,"  and  when  he  "saw 
them  crowding  out  of  the  buggy  .  .  .  gave  him  some. "  He 
"hit  him  with  my  hands."  He  "thought"  he  "would  scare 
them  a  little  and  make  them  go  on,"  and  he  "got  a  little  board 
and  hit  in  the  buggy  top,  and  told  them  to  go  along."  This 
was  somewhat  corroborated  by  his  son  and  his  wife,  though 
the  latter,  as  her  husband  approached  his  foe,  turned  her  face 
away.  But  Alf  swore  that  Albert  "had  a  board  in  his  hand ;" 
that  he  "saw  him  going  behind  father"  and  that  he  "raised 
the  board  and  struck  him;"  that  his  father  "had  then  just 
gotten  out  of  the  buggy,"  and  he  "couldn't  see  just  where  it 
hit;"  and  that  Albert  struck  at  him.  DoUan  testified  that, 
when  out  of  the  buggy,  he  "saw  Albert  coming  toward"  him; 
that  then  something  hit  him ;  that  it  happened  so  quickly  that 
he  did  not  notice  what  it  was;  that  he  saw  he  had  a  board; 
but  did  not  see  him  hit  with  a  board.  Mrs.  Dollan  looked 
back  as  her  husband  left  the  buggy,  and  saw  Albert  "come 
running  just  behind  her  husband  with  a  board  in  his  hand;" 
and  says  that  he  first  struck  her  husband  with  the  board,  and 
her  husband  fell  to  the  ground;  that  he  then  used  his  fists^ 
The  physician  who  dressed  Dollan 's  wound  stated  that  there 
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were  three  wounds,  one  in  the  right  temple  about  V/^  inches 
long,  extending  through  the  tissues  to  the  thin  lining  of  the 
bone,  another  over  the  left  eye,  and  the  third  in  the  eyebrow. 
The  last  two  were  not  quite  as  deep  as  the  one  in  the  temple, 
and  he  expressed  the  opinion  that  the  wounds  were  produced 
by  some  blunt  instrument.  From  this  evidence,  the  jury  might 
have  concluded  that  defendant  was  the  aggressor;  that  he 
struck  DoUan  on  the  head  with  a  board;  and  that,  in  doing 
so,  he  intended  to  inflict  a  more  serious  injury  than  an  ordi- 
nary battery.  The  evidence  was  such  as  to  preclude  interfer- 
ence with  the  verdict. 

II.  The  indictment  was  like  that  approved  in  State  v. 
Cummings,  128  Iowa  522,  and  Staie  v.  Carpenter,  23  Iowa 
506,  and  met  requirements  of  State  v.  Mitchell,  139  Iowa 

455,  by  alleging  the  manner  in  which  and 

**  AOT?  wtoSma-     the  means  by  which  the  accused  intended  to 

witS'inSnt":        commit  the  wrong,  i.  e.,  by  beating,  striking 

8auit:Buffl«        and  bruising  DoUan.    The  demurrer  thereto 

clency. 

was  rightly  overruled. 

III.  After  describing  the  wounds,  Dr.  Helgeson  was 
asked,  ''Gould  you  tell  from  the  wounds  themselves  as  to 
how  they  had  been  produced,  in  a  general  way  t"    Over  objec- 
tion, the  witness  answered,  **They  were  pro- 

'  evidence :  opin-    duced  by  somc  blunt  weapon  or  instrument. 

Ion :  manner  of         ,  .  ,  _  . ,  .         ^ , 

inflicting  whatever  it  may  have  been — ^something  that 

wound. 

wasn't  sharp.**  The  rulmg  was  correct. 
State  V.  Hessenius,  165  Iowa  415. 

The  defendant  was  asked  whether  he  used  "any  more 
force  on  Talleck  DoUan  than  was  necessary  to  protect  him- 
self."   The  answer  was  stricken,  for  that  the  question  called 

for  the  conclusion  of  the  witness,  and  was  a 
evidence:  opin-   matter  for  the  determination  of  the  jury.  The 

Ion :  usurping  i .        ,  ,      t  i*         i       • 

function  of         ruling  has  our  approval.    It  was  for  the  jury 

to  say,  from  the  evidence  of  what  was  in  fact 
djne,  whether  excessive  force  was  used.  This  was  not  a 
sroper  subject  for  opinion  evidence.     The  witness  was  then 
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asked  what  he  expected  when  DoUan  got  out  of  the  buggy. 
An  objection  was  sustained ;  but  the  witness  afterwards  testi- 
fied that  he  ''thought  they  were  coming  back  to  put  up  a 
fight  right  there. ' '  The  subsequent  answer  removed  all  ground 
for  complaint  of  the  ruling. 

IV.  Appellant  suggests  that  a  person  may  not  be  guilty 
of  an  assault  with  intent  to  inflict  great  bodily  injury  unless 
he  has  other  weapons  than  his  fists.    That  this  is  not  so  appears 

from  State  'v.  Sayles,  173  Iowa  374,  where 

'  BATTm-.^^eait   death  resulted  from  a  blow  from  the  fist.    The 

weapons -.flBta     instructions  requested  were  included  in  those 

only. 

given,  in  so  far  as  they  correctly  state  the  law. 
It  may  be  doubted  whether  the  defendant,  as  an  ordi- 
narily prudent  man,  had  the  right  to  apprehend  danger  of 
great  bodily  harm  from  DoUan;  but  surely  the  submission 

in  the  11th  instruction  of  whether  he  did  so 

«•  ^^^^.^'^t   apprehend,  and  advising  the  jury  of  the  law 

S^ISifdlSe^'     of  self-defense  and  of  the  duty  to  retreat  if 

ISiTOieslreiTor.   ^^  seemed  possible,  to  avoid  inflicting  great 

bodily  harm,  could  not  have  been  prejudicial. 

A  person  assaulted  may  always  meet  force  with  force,  but 

no  more  than  a  battery  may  be  administered  unless  this  seems 

to  be  necessary  to  protect  life  or  body  from  harm,  and  not 

then  if  the  assailed  party  have  reasonable 
self-defense:      opportunity  to  Withdraw  and  avoid  the  con- 

rigrht  to  meet 

force  with  flict,  and  it  SO  appears  to  him,  acting  as  an 

ordinarily  prudent  person.  State  v.  Ooering, 
106  Iowa  636 ;  State  v.  Evenson,  122  Iowa  88.  The  instruction 
was  in  harmony  with  the  rule  as  stated,  and  the  jury  was 
warranted  in  finding  that  defendant  was  not  acting  in  self- 
defense,  and  that,  on  any  theory  of  the  case,  the  force  exerted 
was  excessive  and  inexcusable.  Too  much  alcohol  and  water 
for  a  birthday  party!  Exceptions  to  other  instructions  are 
h3T)ercritical  and  require  no  attention. — Affirmed. 

Evans,  C.  J.,  Gaynob  and  Salinger,  JJ.,  concur. 
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State  of  Iowa,  Appellee,  v.  Kate  Fltnn,  Appellant 

FBOSTITUTION,  HOUSE  OF:     Ooipas  DeUett— Syidence  to  Eitab- 

1  llBlL  A  charge  of  keeping  a  house  of  proBtitution  must,  aa  a  role, 
be  eatabliflbed  by  showing  (a)  the  bad  reputation  of  the  house,  (b) 
the  purpose  actuating  those  who  resorted  to  the  house,  (c)  the 
character  of  the  persons  occupy ii\g  the  house,  and  (d)  the  indecent 
familiarities  and  conversations  occurring  between  the  occupants 
thereof.  It  is  not  necessary  that  the  State  show  that  acts  of  illicit 
carnal  intercourse  actually  took  place  in  the  house. 

?B0ST1TUT10N»  HOUSE  OF:    Evidence— Beimtatioii  of  Inmatoo— 

2  Spedflc  Acta  of  Hiflooiidiict— Hannlew  Error.  Whether,  in  a 
prosecution  for  keeping  a  house  of  prostitution,  the  reputation  of 
the  inmates  may  be  established  by  evidence  of  pttrticular  ods, 
quaere;  but  when  inmates  were  shown  without  dispute  to  be  pros- 
titutes, held  harmless  error  to  permit  a  witness  to  testify  that  he 
had  arrested  such  inmates  for  "disorderly  conduct." 

Appeal  from  Webster  District  Court. — R.  M.  Wright,  Judge. 

Thursday,  December  16, 1915. 

BehRiMung  Denied  Friday,  April  7,  1916. 

The  defendant  appeals  from  a  conviction  upon  charge  of 
keeping  a  house  of  ill  fame.  The  material  facts  are  stated  in 
the  opinion. — Affirmed. 

Ernest  8.  Cary  and  Oliver  Oordon,  for  appellant. 

Oeorge  Cosson,  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  the  State. 

Weaver,  J. — I.  The  argument  on  part  of  appellant  is 
first  directed  to  the  question  whether  there  is  any  substantial 
evidence  of  the  truth  of  the  charge  made  in  the  indictment. 

That  it  was  a  house  of  bad  reputation  in  this 

^'  HoiSoFr^*'*     respect  among  the  people  in  its  vicinity  is 

evi?ence^to    '     abundantly  shown  by  the  testimony  of  many 

establish.  »/  »f  ^  ^ 

witnesses ;  and  in  so  far  as  this  testimony  was 
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disputed,  the  question  so  raised  was  for  the  jury.  That 
it  was  resorted  to  for  the  purpose  of  prostitution  and 
lewdness  is  also  shown  by  the  testimony  of  witnesses  whose 
credibility  was  also  for  the  jury.  It  may  be  true  that  no 
witness  testifies  to  acts  of  illicit  carnal  intercourse  there, 
but  such  evidence  is  not  indispensable  to  sustain  a  con- 
viction. State  V.  Toombs,  79  Iowa  741;  State  v.  Porter, 
130  Iowa  690;  Peabody  v.  State,  72  Miss.  104;  Oraeter  v.  State 
(Ind.),  4  N.  E.  461-464.  Ordinarily,  witnesses  cannot  be 
found  who  will  publish  their  own  shame  by  giving  evidence 
of  their  participation  in  such  acts;  while  the  very  nature  of 
such  association  implies  so  much  of  darkness  and  secrecy  that 
the  enforcement  of  the  law  cannot  often  be  accomplished  except 
by  the  production  of  convincing  circumstantial  evidence. 
This  is  usually  done  by  showing  the  immoral  character  of  the 
persons  who  live  at  or  resort  to  the  place,  the  more  or  less 
open  and  indecent  familiarities  indulged  in  there  between  the 
sexes,  the  libidinous  tone  of  conversation,  and  the  numerous 
other  manifestations  of  the  want  of  decent  restraint  Which  to 
common  observation  quite  unmistakeably  mark  the  home  or 
place  of  sexual  vice.  It  is  unnecessary  that  we  mar  the  pages 
of  our  reports  by  setting  out  in  detail  the  various  acts,  habits 
and  customs  of  the  inhabitants  and  frequenters  of  the  appel- 
lant's building,  as  depicted  by  the  State's  evidence.  It  is 
enough  to  say  that  the  testimony  is  such  that,  if  believed  by 
the  jury,  no  other  conclusion  than  that  the  house  was  resorted 
to  for  the  purposes  of  prostitution  and  lewdness  could  have 
been  reached. 

II.  Error  is  assigned  and  argued  upon  the  admission  of 
testimony  given  by  a  policeman  that  certain  girls  shown  to 
be  visitors  or  occupants  of  the  house  kept  by  appellant  had, 

on  several  occasions,  been  arrested  by  the  wit- 

^'  HoSSoFTevi-    iicss   for  disorderly   conduct.     The  circum- 

tionof" Inmates :  Stances  under  which  the  evidence  was  offered 

misconduct:*'      wcre  substantially  as  follows:    On  his  direct 

harmless  error.  .        .  -l-i^^^o^i.i 

examination,  the  witness  had  stated  that  he 
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knew  the  girls  mentioned  and  that  they  were  public  proeti 
tutes.  Upon  redirect  examination,  apparently  responding  to 
or  prompted  by  something  occurring  on  the  cross-examination, 
the  witness  was  asked  whether  he  had  arrested  the  girls  for 
disorderly  conduct,  and  was  allowed  to  answer  in  the  affirma- 
tive, and  upon  this  ruling,  a  new  trial  is  demanded. 

The  writer  is  of  the  opinion  that  the  evidence  was  admis- 
sible, but  the  court,  without  committing  itself  to  that  view,  is 
inclined  to  hold  that,  conceding  the  rule  to  be  as  counsel  con- 
tend for,  and  that  the  evidence  was  not  legally  admissible, 
its  admission  was  not  prejudicial  error.  The  appellant  alone 
was  on  trial,  and  the  question  or  answer  could  at  most  have 
only  an  indirect  bearing  upon  her  guilt  or  innocence.  The 
witness  was  being  interrogated,  as  we  have  already  said,  con- 
cerning the  character  of  certain  girls  who  had  been  named  as 
frequenters  of  defendant's  place,  and  he,  as  well  as  others, 
had  testified  unqualifiedly  that  they  were  prostitutes.  No 
witness  testified  that  they  were  not  prostitutes  or  that  they 
were  girls  of  good  reputation  or  character,  and  the  officer's 
further  statement  that  he  had  arrested  them  at  different  times 
could  add  nothing  to  the  damaging  effect  of  the  admissible 
testimony  that  he  had  already  given. 

Other  errors  are  assigned,  but  the  two  questions  which  we 
have  considered  are  the  only  ones  argued.  The  case  as  a 
whole  so  clearly  justifies  the  defendant's  conviction  that  a 
new  trial  should  not  be  granted  merely  because  of  a  ruling 
upon  evidence  from  which  it  is  reasonably  certain  that  no 
prejudice  to  defendant  could  have  resulted.  The  defendant 
had  a  fair  trial  without  substantial  error,  and  we  cannot 
properly  interfere  with  the  verdict. 

The  judgment  below  is — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Preston,  JJ.,  concur. 


F'.  ■ 
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State  op  Iowa  ex  eel.  Shaver^  Appellee,  v.  Iowa  Tezjephoke 

Company,  Appellant. 

TELEGRAPHS    AND    TEUSPHONES:      Prancbifle— SevocabiUty— 

1  Seaenre  Power  of  State.  A  telephone  company  which,  prior  to 
the  taking  effect  of  the  Code  of  1897  (Oct  1,  1897),  erected  and 
operated  its  telephone  equipment  upon  and  along  the  public  high- 
ways of  the  state  under  authority  of  §  1324,  Code,  1873,  as  amended 
by  Chap.  104,  Acts  of  the  19th  Greneral  Assembly,  (which,  without 
limitation  as  to  time,  authorized  it  to  so  do),  thereby  created  con- 
tract relations  between  itself  and  the  state  of  Iowa,  and  became 
possessed,  not  of  a  mere  revocable  license,  but  of  a  special  fran- 
chise in  perpetuity — a  perpetual  right  to  use  such  highways  for 
both  long  distance  and  local  telephone  purposes — a  right  subject 
to  no  limitation  except  the  permissible  exercise  of  (a)  the  poliee 
power  of  the  state  and  (b)  the  reserve  power  then  existing  in  the 
Constitution  and  statute  laws  of  the  state. 

OOKSl'lT UTIOKAL  LAW:     Vested  BU^te— Perpetnal  Ptaodiiae— 

2  Beserved  Power  to  Bepeal — ^Telepbones.  Whethicb  the  statutory 
declaration  that,  as  to  corporations  organized  under  the  general  in- 
corporation laws  of  this  state,  "The  articles  of  incorporation,  by- 
laws, rules  and  regulations  shall,  at  all  times  be  sub- 
ject to  legislative  control  and  may  be,  at  any  time,  altered,  abridged 
or  set  aside  by  law,  and  every  franchise  obtained,  used  or  enjoyed 

.  .  .  may  be  regulated,  withheld  or  be  subject  to  conditions 
imposed  upon  the  enjoyment  thereof,  whenever  the  General  As- 
sembly shall  deem  necessary'^  (§  1090,  Code,  1873;  §  1619,  Code, 
1897),  and  whether  the  constitutional  power  of  the  Qeneral  As- 
sembly "to  amend  or  repeal  all  laws  for  the  organization  or  cre- 
ation of  corporations,  or  granting  of  special  or  exclusive  privileges 
or  immunities  .  .  .  and  no  exclusive  privileges,  except  as  in 
this  article  provided,  shall  ever  be  granted '^  (§  12,  Art.  8,  Const.), 

CONSTITUTES  A  SE8EBVATI0N  OF  POWES  SO  BBOAD  AND  OOMPSEHENSIVE 

AS  TO  ooNSTrrunoNALLT  JUSTIFY  the  legislature  not  only  in  taking 
away  at  pleasure  the  oorporate  franchise  of  an  Iowa  corporation, 
but  also  in  depriving  it  of  all  special  franchises  (for  instance,  of  a 
previously  granted  perpetual  right  to  use  public  highways  for  a 
public  utility  purpose)  without  compensation^  or  without  other- 
wise protecting  property  rights  acquired,  quaere. 

STATUTES:    Oonstraction— Direct  Legldative  Grant  in  Perpetuity— 

3  Non-Bepeal  by  Subsequent  Statutes— Teleithones.     The  special 
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franchise  in  perpetuity  to  use  the  public  highways  for  telephone 
purposes,  acquired  under  specific  authority  of  §  1324,  Code,  1873,  as 
amended  by  Chap.  104,  Acts  of  the  19th  General  Assembly,  was, 
irrespective  of  any  "reserved  power''  in  the  state,  not  fobfeiteo 
OB  INTENDED  TO  BB  FORFEITED  by  the  enactment  of  any  of  the  fol- 
lowing statutes,  to  wit: 

1.  Chap.  16,  Acts  22d  O.  A.  (April  10,  1888),  which  provided: 
' '  Cities  shall  have  power  to  regulate  •  •  .  telephone  •  •  . 
wires  and  provide  the  manner  in  which,  and  places  where,  the  same 
shall  be  placed  upon,  along  or  under  the  streets  and  alleys  of  such 
city." 

2.  §  775,  Code,  1897  (being  a  substitute  amendment  of  said 
Chap.  16,  Acts  22d  G.  A.),  which  provided:  "Cities  .  .  . 
shall  have  the  power  to  authorize  and  regulate  telephone 

wires  and  the  poles  and  other  supports  thereof,  by  gen- 
eral and  uniform  regulation  and  to  provide  the  manner  in  whidi, 
and  places  where,  the  same  shall  be  placed  upon,  along  or  under 
the  streets  ...  of  such  city  .  •  •  and  may  divide  the 
city  into  districts  for  that  purpose." 

3.  §  776,  Code,  1897,  which  provided:  "No  franchise  shall  be 
granted,  renewed  or  extended  by  any  city  .  .  .  for  the  use 
of  its  .  •  .  highways  .  .  .  for  any"  telephone  pur- 
pose, except  on  vote  of  the  electors  of  the  city. 

Heldf  further,  (a)  the  regulatory  features  of  these  three  statutes 
applied  to  aU  special  telephone  franchises  (the  right  to  use  the 
public  highways,  as  distinguished  from  a  corporate  franchise), 
howsoever  or  whensoever  obtained,  but  (b)  the  authorisation  fea- 
tures— ^the  power  of  the  city  to  grant  such  special  franchise — ^had 
no-  application  to  such  a  franchise  already  possessed  under  direct 
legislative  authority  from  the  state,  to  wit,  §  1324.  Code,  1873. 

Wbaveb  and  Preston,  JJ.,  dissent. 

STATUTES:    Oonstructioxi— Forfeiture — ^Prospectiye  or  BetrospectiTe 
4    Operation— Implied  Repeals— Telephone  Franchiflea.    Three  cardi- 
nal principles  of  statutory  construction  are: 

1.  Forfeitures  are  in  disfavor.  A  statute  which  is  relied  on  as 
forfeiting  an  acquired  right  (assuming  the  right  to  declare  such 
forfeiture)  must  be  so  clear  as  to  remove  all  reasonable  doubt  as 
to  the  legislative  intent. 

2.  A  statute,  in  the  absence  of  an  unequivocal  intent  to  the  con- 
trary, will  be  construed  prospectively  and  not  retrospectively. 

3.  Repeals  by  implication  are  not  favored.  So  held  and  applied 
where  it  was  claimed  that  a  special  telephone  franchise,  acquired 
under  direct  statutory  grant  from  the  state,  had  been  repealed  and 
forfeited  by  subsequent  statutes  enacted  under  color  of  certain 
powers  reserved  by  the  state  in  its  Constitution  and  statutes. 
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Weayeb  and  Pbeston,  JJ.,  dissent  as  to  the  application  made  of 
said  principles. 

BffUKIOIPAL  COBPOBATIONS:     Govenunental  Powers — ^Telephone 
5    Toll  Lines — ^Regulation.     Whether  cities  and  towns,  in  view  of 
§§  775,  776,  and  2158,  Code,  1897,  have  power  to  regulate  telephone 
toll  lines  within  their  limits,  quaere. 

Appeal  from  PoUc  District  Covrt. — C.  A.  Dudley,  Judge. 

Monday,  Novembeb  1,  1915. 
Bbhearing  Denied  Friday,  Aprdj  7,  1916. 

Action  to  oust  defendant  company  from  the  streets  and 
highways  of  the  city  of  Des  Moines,  because  the  defendant  is 
without  a  franchise  to  operate  its  local  telephone  system  and 
exchange  in  the  city,  for  that  the  company  has  not  obtained  the 
consent  of  the  city  and  the  electors  thereof  to  use  its  streets, 
highways,  avenues,  alleys  and  public  places,  as  required  by 
the  statutes  on  the  subject.  Defendant  contends  that  such 
consent  is  not  required.  A  number  of  defenses  were  inter- 
posed. The  demurrer  of  plaintiff  to  defendant's  answer  was 
sustained.  Defendant  was  found  guilty  of  operating  and 
maintaining  a  local  telephone  exchange,  and  of  occupying  the 
streets,  avenues,  etc.,  of  the  city,  without  lawful  authority.  A 
judgment  was  entered  accordingly.  Defendant  appeals. 
Reversed  and  Remanded. 

Parker,  Parrish  cfe  Miller,  for  appellant. 

jff.  W.  Byers,  E.  C.  Carlson,  and  E.  N.  Steer,  for  appellee. 

Deemeb,  J. — It  is  charged  and  admitted  that  the  city  of 
Des  Moines  is  a  city  of  the  first  class.  Defendant  is  a  cor- 
poration for  pecuniary  profit,  organized  in  August,  1896,  under 
the  laws  of  Iowa.  Its  articles  of  incorporation  provide,  among 
other  things: 

The  general  nature  of  the  business  to  be  transacted  by 
this  corporation  shall  be  the  acquiring  by  purchase,  lease  or 
Vol.  176  Ia.— 39 
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otherwise,  constructing,  maintaining  and  operating  telephone 
plants,  both  local  and  long  distance,  including  telephone 
exchange  systems  and  public  and  private  telephones  and  tele- 
graph lines.  The  amount  of  the  authorized  capital  stock  of 
this  corporation  shall  be  the  sum  of  $10,000,000. 

The  telephone  plant  of  defendant  includes  40  exchanges, 
located  in  32  counties  within  the  state  of  Iowa,  including  an 
exchange  in  the  city  of  Des  Moines,  and  8,998  miles  of  poles, 
upon  which  are  carried  long  distance  or  toll  lines,  extending 
through  91  counties  in  Iowa;  its  subscribers  number  65,000; 
it  affords  connections  with  more  than  326,000  connecting 
stations,  being  approximately  96  per  cent,  of  the  340,000  tele- 
phones within  the  state  of  Iowa.  Each  of  defendant's  tele- 
phones within  the  city  of  Des  Moines,  Iowa,  is  connected  with 
its  long  distance  wires,  and  each  of  said  telephones  may  be  and 
is  used  for  the  purpose  of  communication  with  points  outside 
of  the  city  of  Des  Moines.  Defendant's  telephone  lines  in  the 
state  of  Iowa  are  connected  with  telephone  lines  in  states  other 
than  the  state  of  lowaC,  and  communication  may  be  had  by 
telephone  as  far  east  as  New  York  and  as  far  west  as  the 
city  of  Denver. 

The  Central  Union  Telephone  Company  was,  in  the  year 
1881,  a  foreign  corporation,  organized  under  the  laws  of  Illi- 
nois, and  continued  such  from  1881  to  1896,  with  its  principal 
place  of  business  in  the  city  of  Chicago.  On  or  about  the  year 
1881,  the  said  Central  Union  Company,  in  pursuance  of  the 
power  and  authority  granted  by  Section  1324  of  the  Code  of 
Iowa  of  1873,  as  amended  by  Chapter  104,  Acts  of  the  Nine- 
teenth General  Assembly,  commenced  to  acquire,  construct, 
maintain  and  operate  telephone  lines  in  Iowa,  and  so  con- 
tinued until  about  September,  1896;  between  the  years  1881 
and  1896,  said  Central  Union  Company  operated  telephone 
lines  extending  from  Des  Moines  to  Davenport,  from  Daven- 
f-ort  to  Burlington,  and  from  Burlington  to  Keokuk,  and 
iErom  each  of  said  cities  to  other  cities  and  towns  in  Iowa; 
s;ud  Central  Union  Company  furnished  the  public  means  of 
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communicatioh  by  telephone  between  the  cities  and  towns 
through  and  to  which  its  said  telephone  lines  extended,  also 
to  the  inhabitants  of  each  of  said  cities  and  other  cities  in 
Iowa,  by  means  of  local  communication  by  telephone  with  the 
other  inhabitants  of  each  of  said  cities  and  towns;  for  the 
purpose  of  furnishing  said  communication,  said  Central  Union 
Company,  during  said  years,  operated  in  each  of  the  cities 
before  named,  and  in  other  cities  in  the  state  of  Iowa,  what 
were  known  as  local  exchanges,  by  means  of  which  the  inhab- 
itants of  each  of  said  cities  who  desired  telephone  service 
secured  connection  with  the  local  exchange,  through  which 
they  could  communicate  by  telephone  with  other  telephone 
patrons  in  the  same  city  and  with  persons  in  other  cities  and 
towns ;  the  lines  and  apparatus  were  used  by  patrons  for  com- 
munication between  all  of  said  cities  and  towns,  as  well  as  local 
communication.  In  acquiring,  constructing,  maintaining  and 
operating  its  said  telephone  system,  the  said  Central  Union 
Company  occupied  the  streets,  avenues,  alleys  and  other  pub- 
lic places  of  the  cities  before  mentioned,  and  cities  and  towns 
through  and  to  which  its  lines  extended,  as  well  as  the  country 
highways  connecting  said  cities  and  towns,  with  its  poles,  wires 
and  other  apparatus. 

The  defendant  contends  that  the  said  Central  Union  Com- 
pany acquired,  possessed  and  owned  the  right  to  occupy  in 
perpetuity  the  streets,  avenues,  alleys  and  other  public  places 
in  the  city  of  Des  Moines,  as  well  as  in  the  other  cities  and 
towns  through  and  to  which  its  line  extended,  and  the  country 
highwayis  connecting  said  cities  and  towns,  with  its  poles, 
wires  and  other  apparatus,  for  the  purpose  of  carrying  on  a 
telephone  business  and  furnishing  to  the  public  means  of  com- 
munication between  said  cities  and  towns,  as  well  as  local  com- 
munication between  the  inhabitants  of  each  of  said  cities  and 
towns.  About  September,  1896,  the  said  Central  Union  Tele- 
phone Company,  for  a  valuable  consideration,  sold,  assigned 
and  transferred  to  this  defendant  all  its  telephone  property  in 
Iowa.     Defendant  contends  that  such  transfer  includes  the 
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right  to  occupy  in  perpetuity  the  streets,  avenues,  etc.,  in  all 
the  cities  named,  and  other  cities  and  towns  in  the  state  in 
which  it  was  then  operating  telephone  lines,  as  well  as  the 
country  highways  extending  between  said  cities  and  towns, 
with  its  poles,  wires,  etc.,  for  the  purpose  of  carrying  on  a 
telephone  business.  About  the  date  last  named,  defendant 
took  possession  of  said  telephone  property  iChd  has  since  owned 
and  operated  the  same,  and  occupied  and  is  now  occupying  the 
streets,  avenues,  etc.,  of  all  said  cities  and  towns,  and  the  aaid 
country  highways,  and  it  has  used  the  streets,  highways,  etc., 
for  the  purpose  of  carrying  on  both  long  distance  and  local 
telephone  communication. 

Section  2158  of  the  statute,  which  is  the  same  as  Section 
1324  of  the  Code  of  1873,  was  in  force  when  the  Central  Union 
Company  was  organized,  except  that  in  1882,  by  Chapter  104 
of  the  Acts  of  the  Nineteenth  General  Assembly,  the  words  *  *  or 
telephone,"  in  the  third  line  of  Section  2158,  were  added. 
The  Central  Union  Telephone  Company  was  incorporated  in 
1881,  so  that  its  franchise,  in  the  sense  that  it  had  a  right 
to  exist  and  transact  business  under  its  articles  of  incorpora- 
tion, would  date  from  1881 ;  but  in  the  sense  that  it  had  a 
franchise,  or  the  right  to  use  the  streets,  highways,  etc.,  under 
the  grant  from  the  state,  it  is  not  so  dear  from  the  allegations 
of  the  answer  that  the  company  commenced  to  occupy  the 
streets  before  the  amendment  of  1882  to  Section  2158  of  the 
Code.    The  allegations  are: 

''That  on  or  about  the  year  1881,  the  said  Central  Union 
Telephone  Company,  in  pursuance  of  the  power  and  authority 
granted  by  Section  1324  of  the  Code  of  Iowa  of  1873,  as 
amended  by  Chapter  104  of  the  Acts  of  the  Nineteenth  Gen- 
eral Assembly,  commenced  to  acquire,  construct,  maintain  and 
operate,"  etc. 

Section  1619  of  the  present  Code  is  substantially  the  same 
as  Section  1090  of  the  Code  of  1873 ;  the  effect  of  the  change 
will  be  hereafter  noted.  The  defendant  has  not  obtained  the 
consent  of  the  city  of  Des  Moines  or  the  electors  therein  to 
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occupy  the  streets,  highways,  etc.,  for  its  local  exchange  or 
system  in  the  city,  as  required  by  other  sections  of  the  statute 
subsequently  enacted ;  and  it  contends  that  it  is  not  required 
to  do  so,  because  it  obtained  its  authority  from  the  state  under 
prior  statutes,  and  that,  by  accepting  its  franchise  or  right  to 
use  the  streets,  a  contract  obligation  was  created,  which  the 
legislature  has  no  power  to  change. 

Plaintiff  contends  that  the  power  which  had  been 
reserved  under  the  Constitution  and  the  earlier  statutes  has 
been  exercised  by  the  enactment  of  Sections  775  and  776  of 
the  Code  of  1897 ;  and  that,  before  defendant  may  occupy  the 
streets  and  other  places  in  the  city  with  its  wires,  poles  and 
other  supports,  the  defendant  must  obtain  the  consent  of  the 
city  and  its  electors. 

II.    As  already  indicated,  defendant  contends  that:    (a) 
A  direct  grant  by  the  legislature  to  a  public  utility  corporation 
to  erect  its  plant  upon  the  highwa3rs  of  the  state,  upon  accept- 
ance by  a  corporation  coming  within  the  terms 
!•  JJ;^^^"       of  the  grant,  by  the  erection  and  operation  of 
chisef revoS?"    ^*®  plant,  involving  an  expenditure  of  money, 
^werofstete.    Constitutes  a  contract  between  the  state  and 

such  corporation  which,  in  the  absence  of 
reserved  power  in  the  legislature  in  effect  at  the  date  of  the 
grant,  cannot  be  impaired  by  subsequent  legislation;  (b)  any 
legislation  purporting  to  repeal  or  impair  such  grant  is  in 
violation  of  Section  10  of  Article  I  of  the  Constitution  of 
the  United  States  and  Section  1  of  Article  XIV  of  the  Amend- 
ments to  that  Constitution,  and  also  in  violation  of  Sections  1 
and  21  of  Article  I  of  the  Constitution  of  the  state  of  Iowa; 
(c)  neither  by  Section  12  of  Article  8  of  the  Constitution  of 
Iowa  nor  by  Section  1090  of  the  Code  of  1873  (Section  1619 
of  the  Code  of  1897)  has  power  been  reserved  in  the  legislature 
to  repeal  a  legislative  grant,  under  the  circumstances  set  forth. 
Even  if  the  legislature  has  reserved  the  power  to  repeal  the 
grant  to  telephone  companies,  under  the  provisions  of  Section 
1324  of  the  Code  of  1873,  as  amended,  no  such  right  has  been 
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in  fact  exercised  by  the  enactment  of  Sections  775  and  776  of 
the  Code  of  1897. 

These  contentions  present  the  main  propositions  in  the 
case.  At  the  outset,  it  must  be  conceded  that,  under  our 
previous  holdings,  the  defendant,  in  virtue  of  Section  1324  of 
the  Code  of  1873,  as  amended  by  Chapter  104  of  the  Acts  of 
the  Nineteenth  General  Assembly,  acquired  the  right  to  occupy 
the  streets  and  alleys  of  the  city  of  Des  Moines  with  its  poles 
and  wires,  for  the  purpose  of  conducting  a  telephone  business. 
Chamberlain  v.  Telephone  Co,,  119  Iowa  619 ;  State  v.  Nebraska 
Telephone  Co.,  127  Iowa  194. 

In  the  Chamberlain  case,  supra,  it  is  said : 
*' Whatever  rights  telegraph  companies  were  given  by  the 
original  act  were  conferred  upon  telephone  companies  by 
Chapter  104  of  the  Laws  of  the  Nineteenth  General  Assembly. 
It  matters  not  whether  telegraph  companies  made  a  limited 
use  of  the  streets  and  alleys  of  cities  or  not.  They  were  not 
so  limited  by  the  law,  and  this  was  well  known.  It  was  also 
known  by  all  that  the  principal  business  of  telephone  com- 
panies was  confined  to  urban  ways.  True,  they  had  then  used 
rural  ways,  to  a  limited  extent,  and  it  may  have  been  apparent 
to  the  legislature  that  the  rural  service  would  be  extended, 
and  the  long  distance  phone  finally  become  one  of  the  great 
public  conveniences  and  necessities  which  it  now  is.  But  not- 
withstanding this,  they  were  given  the  use  of  highways  and 
streets  without  limitation,  and  without  control  by  city  authori- 
ties. If  the  legislature  had  intended  to  limit  their  use  of  the 
streets  to  long  distance  service,  it  would  doubtless  have  done  so 
by  the  use  of  apt  words.  That  such  was  not  its  intention  is 
further  manifest  from  the  fact  that,  prior  to  the  amendatory 
act  in  question,  this  court  had  practically  held  that  the  words 
telegraph  companies,'  as  used  in  the  statute,  included  'tele- 
phone companies.'  " 

In  the  Nebraska  Telephone  Co,  case,  supra^  we  said : 
*' Section  1324  of  the  Code  of  1873,  as  amended  by  Chap- 
ter 104,  page  100,  of  the  Laws  of  the  Nineteenth  General 
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Assembly,  gave  to  any  person  or  company  the  right  to  con- 
struct a  telegraph  or  telephone  line  along  the  public  highways 
of  the  state;  and,  under  the  authority  so  given,  the  defendant 
had  the  right  to  occupy  the  streets  and  alleys  of  the  city,  as 
well  as  the  rural  highways  or  roads.  Chamberlain  v,  Iowa 
Telephone  Co.,  119  Iowa  619;  State  v.  City  of  Bed  Lodge 
(Mont.),  76  Pac.  758.  In  the  Code  of  1897,  the  words  'public 
roads'  are  used  in  the  place  of  the  words  'public  highways,' 
used  in  the  former  statutes ;  and,  as  we  understand  the  appel- 
lant's  argument,  it  is  claimed  that  the  change  limits  the 
defendant's  right  in  the  streets  of  the  city  to  those  actually 
occupied  by  it  prior  thereto.  Whether  the  change  was  intended 
to  distinguish  between  streets  and  rural  ways,  we  need  not 
determine;  for  whatever  the  intent  as  to  that,  it  is  apparent 
that  the  change  was  not  intended  to,  and  does  not,  limit  or 
affect  the  right  of  those  who  accepted  and  acted  upon  the  grant 
given  by  the  former  statutes.  The  grant  to  use  the  streets  was 
without  limitation  as  to  territory,  and  under  its  authority, 
there  can  be  no  question  as  to  the  right  to  extend  the  service 
to  meet  the  demands  of  tlie  public.  The  very  nature  of  the 
business  demands  the  use  of  many  streets,  and  may  demand 
the  use  of  every  street  in  the  city ;  and  this  was  doubtless  con- 
templated by  the  legislature  when  the  unlimited  grant  was 
made.  Chamberlain  v.  Telephone  Co,,  supra;  Dulutk  v. 
Diduih  TeUphone  Co,,  84  Minn.  486  (87  N.  W.  1127).  True 
it  is  that  the  acceptance  of  the  grant  may  limit  its  operation ; 
but,  in  the  absence  of  an  acceptance  which  does  so,  it  must  be 
presumed,  from  the  nature  of 'the  business  and  the  prepara- 
tion made  therefor,  that  the  acceptance  of  the  grant  and  the 
privileges  thereunder  was  as  broad  as  the  grant  itself,  and 
included  the  right  to  extend  the  service  as  required  by  public 
necessity.  Dvlvih  v.  Dvluth  T.  Co.,  supra;  Michigan  Tele- 
phone  Co,  v.  City  of  Benton  Harbor,  121  Mich.  512  (80  N.  W. 
386,47L.R.A.  104)." 

While  these  holdings  are  challenged,  and  we  are  asked 
to  recede  therefrom,  a  re-examination  of  the  question  in  the 
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light  of  the  arguments  now  made  confirms  us  in  the  conclusion 
that  they  are  right,  and  that  they  are  amply  fortified  by  a 
long  line  of  decisions  rendered  both  before  and  after  their 
pronouncement.  See  City  of  DuLuih  v.  Dvluth  Tel.  Co. 
(Minn.),  87  N.  W.  1127 ;  Wisconsin  Tel.  Co,  v.  Oshkosh  (Wis.), 
21  N.  W.  828;  Staie  v.  Central  New  Jersey  Telephone  Co.  (N. 
J.),  21  Atl.  460;  Siaie  v.  MUwavkee  (Wis.),  113  N.  W.  40; 
Michigan  Tel  Co.  v.  City  of  Benton  Harbor  (Mich.),  80  N.  W. 
386;  Ciiy  of  Wichita  v.  Missouri  &  K.  Tel  Co.  (Kas.),  78  Pac. 
886;  City  v.  Southwestern  Telegraph  cfe  Telephone  Co,  (Tex.), 
106  S.  W.  915,  917;  State  v.  City  of  Red  Lodge  (Mont.),  76 
Pac.  758 ;  City  v.  Old  Colony  Trust  Co.,  132  Fed.  641.  That 
this  statute,  as  amended,  constituted  a  grant  to  the  telephone 
company,  which,  upon  acceptance,  became  a  contract  between 
the  state  and  the  telephone  company,  is  also  well  settled  by 
authority.  RusseU  v.  Sebastian,  233  U.  S.  195 ;  New  York  Line 
V.  Empire  Subway  Co.,  235  U.  S.  179 ;  Walla  Walla  v.  WaUa 
WaUa  Co.,  172  U.  S.  1,  19;  City  of  Owensboro  v.  Cumberland 
Tel  &  Tel  Co.,  230  U.  S.  58. 

At  the  time  the  defendant  accepted  the  grant,  neither  the 
city  of  Des  Moines  nor  any  other  municipality  in  the  state  had 
power  to  grant  a  franchise  to  any  telegraph  or  telephone  com- 
pany to  occupy  or  use  any  of  its  streets  or  alleys.  This  was 
a  power  which  the  legislature,  the  seat  of  all  authority  in  the 
matter  down  to  that  time,  reserved  to  itself ;  although  it  may 
be  granted  that,  in  the  exercise  of  its  police  power,  the  city, 
before  any  authority  was  given  it,  as  well  as  after  it  had  been 
given,  might  exercise  such  power  in  a  regulatory  manner.  The 
original  grant  by  the  legislature,  being  unlimited  as  to  time, 
gave  to  whoever  might  accept  the  grant  a  special  franchise  in 
perpetuity,  subject  only  to  a  proper  exercise  of  the  police 
power  and  to  any  expressly  reserved  power.  City  of  Louis- 
viae  V.  Cumberla/nd  Co.,  224  U.  S.  649 ;  Detrcnt  v.  Detroit  B. 
Co.,  184  U.  S.  368 ;  Owensboro  v.  Cumberland  Tel.  Co.,  230 
U.  S.  58 ;  Town  of  New  Decatur  v.  American  Tel.  dk  TeL  Co. 
(Ala.),  58  So.  613;  Blair  v.  Chicago,  201  U.  S.  400;  City  of 
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Seattle  v.  Cohnmbia  &  P.  S.  B.  Co.  (Wash.),  33  Pac.  1048; 
SiOmrbwi^  Electric  Co.  v.  East  Orcmge  (N.  J.),  41  Atl.  865. 
In  the  Owensboro  case,  supra,  the  court  said : 
'^That  an  ordinance  granting  the  right  to  place  and  main- 
tain npon  the  streets  of  a  city  poles  and  wires  of  such  a  com- 
pany is  the  granting  of  a  property  right  has  been  too  many 
times  decided  by  this  court  to  need  more  than  a  reference  to 
some  of  the  later  cases  ...  As  a  property  right,  it  was 
assignable,  taxable  and  alienable.  Generally,  it  is  an  asset  of 
great  value  to  such  utility  companies,  and  a  principal  basis 
for  credit.  The  grant  by  ordinance  to  an  incorporated  tele- 
phone company,  its  successors  and.  assigns,  of  the  right  to 
occupy  the  streets  and  alleys  of  a  city  with  its  poles  and  wires 
for  the  necessary  conduct  of  a  public  telephone  business,  is  a 
grant  of  a  property  right  in  perpetuity,  unless  limited  in  dura- 
tion by  the  grant  itself,  or  as  a  consequence  of  some  limitation 
imposed  by  the  general  law  of  the  state,  or  by  the  corporate 
powers  of  the  city  making  the  grant.  '  .  .  .If  there  be 
authority  to  make  the  grant,  and  it  contains  no  limitation  or 
qualification  as  to  duration,  the  plainest  principles  of  justice 
and  right  demand  that  it  shall  not  be  cut  down,  in  the  absence 
of  some  controlling  principle  of  public  policy.  This  conclusion 
finds  support  from  a  consideration  of  the  public  and  perma- 
nent character  of  the  business  such  companies  conduct,  and  the 
large  investment  which  is  generally  contemplated.  If  the 
grant  be  accepted  and  the  contemplated  expenditure  made,  the 
right  cannot  be  destroyed  by  legislative  enactment  or  city 
ordinance  based  upon  legislative  power,  without  violating  the 
prohibitions  placed  in  the  Constitution  for  the  protection  of 
prox>erty  rights.  To  quote  from  a  most  weighty  writer  upon 
municipal  corporations,  in  approving  of  the  decision  in  People 
V.  O'Brien,  supra,  a  decision  accepted  and  approved  by  this 
court  in  Detroit  v.  Detroit  Street  Railway,  supra,  *  The  grant 
to  the  railway  company  may  or  may  not  have  been  improvident 
on  the  part  of  the  municipality,  but  having  been  made,  and  the 
rights  of  innocent  investors  and  of  third  parties  as  creditors 
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and  otherwise  having  intervened,  it  would  have  been  a  denial 
of  justice  to  have  refused  to  give  effect  to  the  franchise  accord- 
ing to  its  tenor  and  import,  when  fairly  construed,  particularly 
when  the  construction  adopted  by  the  court  was  in  accord  with 
the  general  understanding.  In  the  absence  of  language 
expressly  limiting  the  estate  or  right  of  the  company,  we  think 
the  court  correctly  held,  under  the  legislation  and  facts,  that 
the  right  created  by  the  grant  of  the  franchise  was  perpetual, 
and  not  for  a  limited  term  only.'  Dillon  on  Mun.  Corp.  (5th 
Ed.),  Sec.  1265.'' 

In  the  Seattle  case,  we  find  this  language : 

**  Property  rights  acquired  under  and  by  virtue  of  a 
franchise  thus  granted  are  perpetual,  unless  otherwise  limited 
in  the  grant ;  and  there  was  no  limit  in  this  instance,  and  such 
franchises  are  not  void  in  consequence  thereof.  There  is  no 
sound  reason  why  a  municipal  corporation  may  not  bind  itself 
in  this  particular,  as  well  as  an  individual  may.  On  the  con- 
trary, well  recognized  principles  of  justice  require  that  it 
should  be  so  bound,  to  the  end  that  property  rights  may  be 
made  stable  and  certain,  and  the  municipality  is  sufficiently 
protected  under  such  circumstances;  for  should  it  become 
necessary  to  thereafter  undo  the  work  and  terminate  the  rights 
granted,  and  to  take  the  property  of  the  corporation  acquired 
in  pursuance  and  by  virtue  thereof,  it  may  do  so  under  the 
exercise  of  the  power  of  eminent  domain  upon  making  com- 
pensation; and  this  is  a  sufficient  protection  for  the  rights 
of  the  city,  and  one  which,  at  the  same  time,  affords  protec- 
tion to  the  rights  of  the  respondents." 

That  the  legislature  granted  a  special  franchise  to  the 
defendant,  rather  than  a  mere  revocable  license,  should,  we 
think,  be  conceded ;  but  that  this  grant  was  at  all  times  sub- 
ject to  regulation  and  control,  either  by  the  city  or  the  state, 
in  the  proper  exercise  of  the  police  power,  should  also  be  con- 
ceded; for  neither  could  bargain  away  this  power,  and  ^ 
property,  whether  held  by  a  person  or  corporation,  is  subject 
at  all  times  to  regulation  and  control  under  the  police  power, 
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and  at  times  subject  even  to  destruction  under  this  power. 
It  is  also  subject  to  taxation,  and  to  the  right  of  the  state  to 
take  ity  in  the  exercise  of  the  power  of  eminent  domain. 

A  corporation  itself,  under  the  reserved  power  found  in 
the  Constitution,  to  which  we  shall  hereafter  refer,  is  not  only 
subject  to  regulation,  but  its  charter,  which  is  its  very  life, 

may  be  repealed  at  the  discretion  of  the  legis- 

^'  TioN^^w:       lature.    If,  in  this  connection,  it  be  conceded 

perpetuaf  frail-  that  the  acts  which  it  is  claimed  forfeited 

power  to  repeal:  defendant's  rights  were  not  in  the  exercise  of 

telephones. 

the  police  power  of  either  the  state  or  the  city, 
what  was  done  must  be  said  to  have  been  in  the  exercise  of 
the  reserved  power  of  the  state ;  and  reliance  is  placed  upon 
Sec.  1090  of  the  Code  of  1873  (Sec.  1619  of  the  Code  of  1897), 
and  Sec.  12  of  Article  8  of  the  Constitution.  The  former  reads 
as  follows : 

' '  The  articles  of  incorporation,  by-laws,  rules  and  regula- 
tions of  corporations  hereafter  organized  under  the  provisions 
of  this  title,  or  whose  organization  may  be  adopted  or  amended 
hereunder,  shall  at  all  times  be  subject  to  legislative  control 
and  may  be  at  any  time  altered,  abridged,  or  set  aside  by  law, 
and  every  franchise  obtained,  used  or  enjoyed  by  such  cor- 
poration, may  be  regulated,  withheld,  or  be  subject  to  condi- 
tions imposed  upon  the  enjoyment  thereof,  whenever  the  gen- 
eral assembly  shall  deem  necessary  for  public  good/' 

The  constitutional  provision  reads: 

'' Subject  to  the  provisions  of  this  article,  the  general 
assembly  shall  have  power  to  amend  or  repeal  all  laws  for  the 
organization  or  creation  of  corporations,  or  granting  of  special 
or  exclusive  privileges  or  immunities  •  •  • ;  and  no  exclusive 
privileges,  except  as  in  this  article  provided,  shall  ever  be 
granted." 

Counsel  for  plaintiff  make  the  broad  claim  that,  under  the 
power  reserved  in  these  written  laws,  which  were  in  force 
when  defendant  took  advantage  of  the  legislative  grant,  the 
legislature  not  only  had  the  right  to  amend  or  repeal  all  laws 
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for  the  organization  or  creation  of  corporations, — that  is,  to 
take  away  at  pleasure  their  corporate  franchises, — but  also  had 
plenary  power  to  deprive  them  of  all  special  franchises  or 
grants,  without  making  compensation  or  otherwise  protecting 
their  property  rights  acquired  under  such  grants.  On  the 
other  hand,  it  is  contended  for  the  defendant  that  this  reserved 
power,  assuming  it  to  be  as  broad  as  contended  for  by  plain- 
tiff, must  be  limited  to  the  corporate  charter,  or  the  right  to 
do  business  at  all ;  and  as  applied  to  special  franchises,  such 
as  the  right  to  use  streets  and  alleys  with  i>oles  and  wires, 
this  reserved  power  is  subject  to  other  Federal  constitutional 
provisions,  such  as  that  the  obligations  of  contracts  shall  not 
be  impaired,  or  anyone  deprived  of  his  property  without  due 
process  of  law.  Exhaustive  and  learned  arguments  are  made 
in  support  of  each  of  these  contentions,  but  it  is  manifest  that, 
unless  we  find  that  the  legislature  did  in  fact  attempt  to 
deprive  defendant  of  its  grant,  and  to  forfeit  its  franchises  or 
privileges  to  use  the  streets  and  alleys  of  the  city,  the  ques- 
tions presented  are  moot  ones,  which  we  should  not  decide 
before  they  actually  arise. 

This  brings  us  down  to  what  we  regard  as  the  crucial 
X>oint  in  the  case :  Did  the  legislature  attempt  to  deprive  the 
defendant  of  rights  theretofore  given  it  under  the  statute 

with  its  amendment  t    The  original  statute,  as 

'•  fmiSi!S?:'d^°'  amended,  reads  as  follows : 

graiuSperi^*  ''Any  persou  or  company  may  construct 

repeafby'sub.     a  telegraph  or  telephone  line  along  the  pub- 

utes :  tele-  Uc  highwa3rs  of  this  State  or  across  the  rivers 

phones. 

or  over  any  lands  belonging  to  the  state  or  to 
any  private  individual,  and  may  erect  the  necessary  fixtures 
therefor;  provided  that  when  any  highway  along  which  said 
line  has  been  constructed  shall  be  changed,  said  person  or  com- 
pany shall,  upon  ninety  days'  notice  in  writing,  remove  said 
line  to  said  highway  as  established.  Said  notice  contemplated 
herein  may  be  served  on  any  agent  or  operator  in  the  employ 


r 


Apr.  1916]  State  v.  Iowa  Tel.  Co,  621 

of  said  person  or  company.''  McGlain's  Ciode.of  1888,  Sec. 
2103. 

This  is  the  statute  which  was  construed  in  the  Chamber^ 
lain  and  Nebraska  Telephone  cases,  supra.  The  act  which  it  is 
claimed  deprived  defendant  of  its  rights  to  use  the  streets  and 
alleys  is  Chapter  16,  Acts  of  the  Twenty-second  General 
Assembly,  passed  in  the  year  1888,  reading  as  follows : 

Cities  shall  have  power  'Ho  regulate  telegraph,  telephone, 
electric  light,  district  telegraph  and  other  electric  wires,  and 
provide  the  manner  in  which  and  places  where  the  same  shall  be 
placed  upon,  along  or  under  the  streets  and  alleys  of  such  city." 

This  was  amended  by  the  legislature  which  passed  the 
Code  of  1897,  so  as  to  make  it  read  as  follows : 

''Cities  and  towns  shall  have  the  power  to  authorize  and 
regulate  telegraph,  district  telegraph,  telephone,  street  railway 
and  other  electric  wires,  and  the  poles  and  other  supports 
thereof,  by  general  and  uniform  regulation,  and  to  provide 
the  manner  in  which,  and  places  where,  the  same  shall  be 
placed  upon,  along  or  under  the  streets,  roads,  avenues,  allejrs 
and  public  places  of  such  city  or  town,  and  may  divide  the 
city  into  districts  for  that  purpose."    Sec.  775,  Code,  1897. 

The  same  legislature  passed  what  is  known  as  Section  776 
of  the  Code  of  1897,  reading  as  follows : 

"No  franchise  shall  be  granted,  renewed  or  extended  by 
any  city  or  town  for  the  use  of  its  streets,  highways,  avenues, 
alleys  or  public  places,  for  any  of  the  purposes  named  in  the 
preceding  section,  unless  a  majority  of  the  legal  electors 
voting  thereon  vote  in  favor  of  the  same  at  a  general  or  special 
election.  The  council  may  order  the  question  of  granting, 
renewal  or  extension  of  any  franchise  submitted  to  a  vote  at  a 
general  election,  or  at  one  specially  called  for  that  purpose; 
or  the  mayor  shall  submit  said  question  to  such  vote  upon  the 
petition  of  twenty-five  property  owners  of  each  ward  in  a 
dty,  or  fifty  property  owners  in  any  incorporated  town." 

This  last  quoted  section  has  been  amended  by  the  thirty- 
second  an  1  thirty-third  general  assemblies,  but  these  amend- 
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mentB  are  not  material  to  this  ccmtrovengr.  No  change  was 
made  in  what  was  theretofore  known  as  Section  1324  of  the 
Ckxte,  as  amended  by  the  nineteenth  general  assembly,  except 
to  substitute  for  the  words  ''public  highways"  and  ''high- 
ways," the  words  "public  roads"  and  "roads," 

The  Code  Commission,  in  recommending  the  change  found 
in  Section  775  of  the  Code  of  1897,  makes  this  report: 

"In  order  to  include  poles  as  well  as  wires,  and  street 
railway,  as  well  as  other  electric  wires,  also  to  require  regula- 
tions to  be  uniform  and  impartial,  this  section  as  reported 
should  be  changed  to  read  as  follows :  '  Cities  and  towns  shall 
have  the  power  to  authorize  and  regulate  telegraph,  district 
telegraph,  telephone,  street  railway,  and  other  electric  wires, 
and  the  poles  and  other  supports  thereof  by  general  and  uni- 
form regulation,  and  to  provide  the  manner  in  which  and 
places  where  the  same  shall  be  placed  upon,  along,  or  under  the 
streets,  roads,  avenues,  alleys,  and  public  places  of  such 
city  or  town,  and  may  divide  the  city  or  town  into  districts 
for  that  purpose.'  " 

Section  776  seems  to  have  emanated  from  the  legislature 
itself,  and  the  referendum  vote  therein  referred  to  was  new. 
Theretofore,  the  only  public  utilities  subject  to  such  a  vote 
were  water  and  gas  works,  electric  light  and  electric  power 
plants.  The  change  made  in  Section  1324  of  the  Code  of  1873 
was  manifestly  to  harmonize  it  with  the  statutes  just  quoted, 
with  reference  to  the  powers  of  cities  and  towns  over  telephone 
and  telegraph  companies. 

Now,  the  primary  question  in  the  case  is  whether  or  not, 
by  the  enactment  of  these  laws,  commencing  with  the  acts 
passed  in  the  year  1888  and  ending  with  those  appearing  in 

the  Code  of  1897,  the  legislature  intended  to 

*"  S&uction/for-'  forfeit  rights  already  acquired  by  a  telephone 

^twe orret-    Company  under  Section  1324  of  the  Code  of 

eStSnMm-?*     1873,  as  amended  by  the  Acts  of  the  Nine- 

nil A^  rODGftlS  * 

telephone  fran-  tcenth  General  Assembly,  and  to  require  such 

a  company,  already  occupying  the  streets  and 
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alleys  of  a  city,  to  secure,  through  action  of  the  city  council 
and  by  a  referendum  vote,  the  right  to  use  the  streets  and 
alleys  upon  which  it  had  already  placed  its  poles  and  lines, 
under  specific  authority  from  the  legislature.  Or  was  it  the 
intent  of  the  legislature  to  authorize  cities  to  regulate  such 
companies  as  were  already  using  the  streets  and  alleys  under 
grant  of  the  legislature,  and  all  others  which  might  secure 
the  right  to  so  use  the  streets  and  alleys,  by  general  and  uni- 
form legislation  applicable  to  all,  and  to  further  provide  that 
no  franchise  to  use  the  streets  and  alleys  should  thereafter 
be  granted^  renewed  or  extended,  except  upon  a  referendum 
vote  of  the  people  t  It  seems  clear  to  us  that  the  latter  is  the 
proper  interpretation  to  be  put  upon  these  laws.  It  must  be 
remembered  that  the  franchise  spoken  of  is  not  the  general 
franchise  of  a  corporation,  domestic  or  otherwise,  granted  by 
a  sovereign,  but  a  franchise  for  the  use  of  the  streets,  alleys, 
etCy  of  the  city.  The  latter,  the  defendant  had  directly  from 
the  legislature  -,  and,  as  we  have  seen,  it  was  perpetual  in  char 
acter,  subject  to  forfeiture,  if  at  all,  only  by  the  legislatur 
itself.  It  did  not  need  to  be  renewed  or  extended,  and  as  i 
had  one  already,  no  further  grant  was  necessary. 

Several  well-settled  rules  are  to  be  considered,  in  determiir 
ing  this  main  proposition :  First,  forfeitures  are  not  favored, 
and  legislative  enactments  of  that  character  are  strictly  con* 
strued.  In  re  Kuhn's  Estate,  125  Iowa  449 ;  Baiters  v.  Tobias, 
3  Paige  Ch.  (N.  Y.)  338;  Smith  v.  Spoaner,  3  Pick.  (Mass.) 
229;  Sullivan  v.  Park,  33  Me.  438;  BtisseU  v.  University,  1 
Wheat.  (U.  S.)  432 ;  Endlich  on  Interpretation  of  Statutes,  Sec. 
343.  Again,  repeals  by  implication  are  not  favored.  Endlich  on 
Interpretation  of  Statutes,  Sec.  210 ;  Casey  v.  Earned,  5  Iowa 
1 ;  Burke  v.  Jeffries,  20  Iowa  145 ;  Lambe  v.  McCormick,  116 
Iowa  169;  Diver  v,  Keokuk  Savings  Bank,  126  Iowa  691. 
Another  well-settled  canon  of  construction  is  that  statutes 
should  be  construed  prospectively,  and  not  retrospectively; 
and  this  is  true  although  there  be  no  constitutional  impedi- 
ment.   State  V.  Hays,  52  Mo.  578;  Smith  v,  Humphrey,  20 
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Mich.  398;  Fumey  v.  Ackermafiy  21  Wis.  268;  Forsyth  v. 
Ripley,  2  G.  Greene  181 ;  CUy  of  Davenport  v.  D.  &  St.  P.  B. 
Co.,  37  Iowa  624 ;  Kennedy  v.  Des  Moines,  84  Iowa  187 ;  Farm- 
ers Co.  V.  Iowa  State  Ins,  Co.,  112  Iowa  608 ;  Oalusha  v.  Wendt, 
114  Iowa  597;  Davis  v.  O'FerraU,  4  G.  Greene  168;  Rosier  v. 
Hale,  10  Iowa  470 ;  Bartruff  v.  Bemey,  15  Iowa  257 ;  PurczM 
V.  Smidt,  21  Iowa  540 ;  Payne  v.  Chicago,  B.  I.  di  P.  B.  Co.,  44 
Iowa  236. 

In  the  Davenport  case,  supra,  it  is  said : 

'  ^  It  is  also  a  well-established  rule  of  the  courts  to  construe 
all  statutes  as  having  only  a  prospective  operation,  unless  the 
legislature  expressly  declare,  or  otherwise  show  a  clear  intent 
that  it  shall  have  a  retroactive  effect." 

And  in  the  Oalusha  case,  it  is  said : 

''There  can  be  no  controversy  about  the  proposition  that 
the  court  will  construe  a  statute  as  prospective  only,  in  the 
absence  of  language  indicating  an  intention  that  it  shall  be 
retrospective. ' ' 

In  Cameron  v.  United  States,  231  U.  S.  710,  it  is  said : 

''A  retrospective  operation  of  statutes  is  not  to  be  given 
except  in  clear  cases,  unequivocally  evidencing  the  legislative 
intent  to  that  effect.  Union  Pacific  B.  Co,  v.  Laramie  Stock 
Yards  Co.,  231  U.  S.  190,  199,  and  previous  cases.  .  .  . 
Summers  v.  United  States,  231  U.  S.  92.  In  the  absence  of  a 
clearly  expressed  legislative  intent  to  the  contrary,  the  court 
will  presume  that  the  law-making  power  is  acting  for  the 
future,  and  does  not  intend  to  impair  obligations  incurred  or 
rights  relied  upon  in  the  past  conduct  of  men  when  other  legis- 
lation was  in  force.  White  v.  United  States,  191  U.  S.  545, 
552." 

Turning  again  to  Sections  775  and  776  of  the  Code  of 
1897,  and  considering  the  language  used,  in  the  light  of  these 
rules,  it  is  apparent,  we  think,  that  the  legislature  did  not 
intend  to,  nor  did  it  in  fact,  forfeit  the  defendant's  grant,  or 
franchise,  acquired  under  Section  1324  of  the  Code  of  1873,  as 
amended.    There  is  no  declaration  of  forfeiture ;  and  a  repeal 
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of  this  section,  as  amended^  so  as  to  affect  companies  which 
have  vested  rights  thereunder,  is  not  to  be  implied.  Moreover, 
there  is  nothing  to  indicate  that  it  is  to  affect  companies 
already  having  rights  upon  the  streets  and  alleys  of  the  city, 
save  in  a  regulatory  manner.  Section  775  clearly  has  reference 
to  the  regulation  of  telephone,  telegraph,  street  railway  and 
other  electric  wires,  poles  and  other  supports,  by  general  and 
uniform  rules,  and  it  also  provides  that,  for  this  purpose,  the 
city  may  be  divided  into  districts.  At  the  time  of  the  passage 
of  that  act,  there  were  many  street  railways  operating  under 
charters  from  the  city,  and  many  telegraph  lines  running 
through  the  cities  of  the  state.  Surely,  this  statute  did  not 
affect  the  rights  of  such  companies  to  use  the  streets  of  a  city ; 
and  it  is  clear  that  their  franchises  then  in  existence  were  not 
forfeited  thereby.  The  intent  of  the  law  was  manifestly  to 
give  the  city  power,  not  only  to  authorize  companies  having  no 
franchises,  but  also  those  which  did,  to  use  the  streets  and 
alleys  for  poles,  wires,  etc.,  under  general  and  uniform  regula- 
tions, and  this  it  might  do  by  dividing  the  city  into  district& 
This  undoubtedly  had  reference  to  the  placing  of  the  poles, 
supports  and  wires  upon  the  property  of  the  city,  and  doubtless 
included  the  right  to  compel  telegraph  and  telephone  com- 
panies already  established  to  place  their  wires  in  underground 
conduits  or  in  alleys,  rather  than  in  streets..  The  fact  that 
the  regulations  must  be  general  and  uniform,  at  least  by  dis- 
tricts, is  a  clear  intimation  that  they  were  not  intended  to  apply 
to  the  granting  of  franchises  or  the  right  to  occupy  the  streets 
and  alleys.  No  city  could,  under  this  section,  grant  such  a 
franchise,  for  the  plain  reason  that  the  next  section  prohibits 
it,  except  upon  a  referendum  vote.  There  is  no  provision  in 
this  latter  section  that  all  franchises  or  grants  to  new  com- 
panies shall  be  uniform  in  their  terms.  Uniformity  is  only 
required  in  the  matter  of  placing  poles,  wires  and  supports 
upon  the  streets,  alleys  and  public  places.  If  this  be  not  the 
correct  construction,  then  all  franchises  or  grants  to  street 
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railway,  telegraph  and  telephone  companies  must  be  general 
and  uniform.  Surely,  the  legislature  did  not  intend  to  so 
tie  the  hands  of  the  city  authorities  that  they  could  not  bar- 
gain for  better  terms,  after  once  granting  a  franchise  for  the 
use  of  streets  for  the  purpose  mentioned.  Moreover,  giving 
the  term  ''authorize"  its  broadest  significance,  there  is  noth- 
ing to  indicate  that  it  was  to  have  other  than  a  prospective 
operation.  If  a  company  was  already  authorized  to  use  the 
streets  and  alleys  of  a  city  by  legislative  grant,  it  needed  no 
authorization  from  the  city ;  and  the  word  itself  suggests  prior 
lack  of  authority.  It  does  not,  when  standing  alone,  refer 
to  the  past  or  to  the  present,  but  to  the  future.  One  already 
authorized  to  do  a  thing  needs  no  further  authority.  It  is 
the  one  who  does  not  possess  it  who  needs  the  grant.  Having 
the  grant,  the  word  ''authorize"  does  not  suggest  that  it  be 
taken  away.  Given  a  prospective  operation,  as  we  think  it 
should  be,  it  has  reference  to  the  regulation  of  those  com- 
panies which  might  then  have,  or  thereafter  be  given,  the  right 
to  occupy  lAe  streets ;  and  the  fundamental  thought  is  regula- 
tion in  the  method  of  placing  wires,  poles,  etc.,  upon  the 
city  streets,  alleys,  and  public  grounds.  The  next  section 
clearly  indicates  that  companies  already  having  a  franchise 
or  grant  need  not  secure  a  new  one ;  for  it  says  in  terms  that 
no  franchise  shall  be  granted,  renewed  or  extended,  etc.,  for 
any  of  the  purposes  named  in  the  preceding  section,  without 
a  vote  of  the  people.  This  means  that  no  such  franchise  shall 
in  the  future  be  granted,  renewed  or  extended  without  a  vote 
of  the  people.  Unless,  then,  defendant's  franchise,  acquired 
under  general  legislative  grant,  was  forfeited  by  Section  775 
or  by  some  other  act,  it  needed  no  other ;  for  it  had  one  which, 
as  we  have  seen,  was  perpetual,  and  subject  only  to  the  powers 
already  enumerated.  Its  franchise  did  not  have  to  be  renewed 
or  extended,  in  order  to  give  it  life.  Under  the  doctrine  of  the 
Chamberlain  and  NebfXLska  cases,  suprcu,  the  defendant  had  a 
franchise  to  use  the  streets  and  alleys  of  the  city  of  Des 
Moines,  and  it  has  it  yet,  unless  the  legislature  has  caused  the 
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forfeiture  of  the  same.  As  forfeitures  are  not  favored,  any 
act  which  is  relied  upon  as  taking  away  a  franchise  must  be 
so  clear  as  to  remove  all  reasonable  doubt  as  to  the  legislative 
intent.  There  was  no  repeal  of  the  statute  which  granted  the 
franchise.  True,  it  was  amended,  but  this  amendment  was 
prospective  in  its  operation,  and  at  best  was  intended  to  have 
application  to  the  future  only.  The  most  that  can  be  claimed 
for  the  amendment  of  what  was  Section  1324  is  that,  after  the 
passage  of  the  amendment,  cities  and  towns  should  have  the 
right  to  authorize  and  regulate  telephone,  telegraph  and  street 
railway  and  other  electric  i>oles,  wires  and  supports,  etc., 
within  their  limits. 

There  may  be  some  doubt,  in  construing  Sections  775,  776, 
and  2158  together,  whether  cities  and  towns  may  now  regulate 
toll  lines  within  their  limits.    It  may  be  that  the  state  still 

retains  its  right  to  do  this,  under  Section  2158. 
6.  Municipal  cx>B^  Perhaps  no  grant  from  the  city  is  necessary  to 

FORATIONS:  *-  o  ^  ^ 

governmental     obtain  the  right  to  erect  a  toll  line  within  the 

powers :  tele- 

wSLu"n!*°^'  limits  of  the  city;  and  it  may  be  that,  after 

obtaining  a  grant  from  the  state,  the  city  may 
BtiU  regulate  the  placing  of  the  poles,  wires,  etc.,  for  toll  lines 
within  its  limits,  by  general  and  uniform  regulation  applying 
to  all  toll  lines  alike.  Upon  this  and  other  propositions,  we 
express  no  opinion,  as  it  is  not  necessary  to  a  decision  of  the 
case. 

Plaintiff  relies  upon  the  recent  cases  of  Ecai  Bayer  Tele- 
phone Co,  V.  Incorporated  Town  of  VaU,  166  Iowa  226,  and 
Farmers  Telephone  Co.  v.  WashtOf  157  Iowa  447.  But  in 
neither  of  these  cases  had  the  telephone  company  acquired  a 
franchise  prior  to  the  enactment  of  Sections  775  and  776,  or 
the  amendment  to  Section  1324  of  the  Code  of  1873  by  the 
Code  of  1897.  In  neither  case  did  the  telephone  company 
involved  have  any  right  in  the  streets  of  the  respective  towns 
under  Section  1324  of  the  Code  of  1873,  as  amended  by  the 
Acts  of  the  Nineteenth  Oeneral  Assembly.  Sections  775  and 
776  were,  in  these  cases,  given  a  prospective  operation,  as  they 
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should  liave  been;  and  no  such  qnestions  arose  in  those  caaeB 
as  are  here  involved. 

Lastly,  it  is  contended  that,  at  most,  all  that  defendant 
is  entitled  to  is  the  right  to  maintain  its  toll  lines  within  the 
city,  and  that  it  has  not,  and  never  had,  the  right  from  the 
legislature  to  maintain  a  local  exchange  within  the  city  of 
Des  Moines.  This  proposition  is  predicated  upon  the  thought 
that,  under  Section  1324  of  the  Code  of  1873,  as  amended  by 
the  nineteenth  general  assembly,  the  legislature  gave  defendant 
no  other  right  than  to  construct  and  maintain  toll  lines  upon 
the  public  highway  of  the  state,  which  included  streets  and 
alleys,  and  that  there  was  no  provision  for  the  maintenance 
of  local  exchanges  until  the  adoption  of  the  Code  of  1897, 
which  contains  Sections  775  and  776  practically  as  they  now 
stand.  Some  support  for  this  contention  is  claimed  to  be 
found  in  City  of  Brcvmwood  v.  Brown  Telephone  &  Telegraph 
Co.  (Tex.),  157  S.  W.  1163,  and  Athene  Co.  v.  Athms  (Tex.), 
163  S.  W.  371.  As  we  read  these,  neither  is  in  point.  In  each, 
the  law  was  substantially  the  same  as  that  found  in  the  Code 
of  1897,  to  which  we  have  referred,  and  towns  were  given 
substantially  the  same  rights  as  found  in  Section  775  of  the 
Code.    From  the  Brownwood  case,  we  quote  the  following : 

''It  will  be  observed  that  the  grant  to  such  corporations 
by  Article  1231  is  qualified  by  this  important  language:  'In 
such  manner  as  not  to  incommode  the  public  in  the  use  of 
such  road,  streets  and  waters.'  The  effect  of  the  limiting 
clause  is  to  declare  the  right  of  the  public  to  be  superior  to 
the  rights  granted  to  the  corporation.  Article  1235,  Revised 
Statutes,  1911,  reads:  'The  corporate  authorities  of  any  city, 
town  or  village  through  which  the  line  of  any  telegraph  cor- 
poration is  to  pass  may,  by  ordinance  or  otherwise,  specify 
where  the  posts,  piers  or  abutments  shall  be  located,  the  kind 
of  posts  that  shall  be  used,  the  height  at  which  the  wires  shall 
be  run ;  and  such  compapy  shall  be  governed  by  the  regulations 
thus  prescribed;  and,  after  the  erection  of  said  telegraph 
lines,  the  corporate  authorities  of  any  city,  town  or  village 
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shall  liave  power  to  direct  any  alteration  in  the  erection  or 
location  of  said  posts,  piers  or  abutments,  and  also  in  the 
height  at  which  the  wires  shall  run,  having  first  given  such 
company  or  its  agents  opportunity  to  be  heard  in  regard  to 
such  alteration.'  It  is  apparent  that  the  right  of  the  telephone 
company  to  pass  through  the  city  or  town,  over  and  upon  its 
streets,  is  absolute,  and  a  city  has  no  authority  to  deny  that 
right.  The  interest  of  the  public  in  convenient  service  by  such 
means  of  communication  is  the  basis  of  the  grant,  and  is 
superior  to  any  private  interest.  On  the  other  hand,  the 
interest  of  the  city  in  the  manner  in  which  the  corporation 
exercises  its  right  is  the  foundation  of  the  authority  vested  in 
the  city  to  control  the  occupancy  and  use  of  the  streets  by 
such  corporations,  and  a  reasonable  exercise  of  the  power  is 
equally  absolute.  The  limitation  embodied  in  the  grant  to 
the  corporation  would  alone  be  sufBcient  to  subject  it  to  a 
reasonable  restraint.  But  the  grant  to  the  authorities  of  the 
city  by  Article  1235  invests  the  municipal  government  with 
power  to  enforce  any  reasonable  regulations  as  to  the  use  of 
the  streets  by  the  city,  but  such  city  cannot  use  its  power  to 
regulate  in  such  manner  as  to  deny  the  corporation  the  right 
to  pass  through  the  town,  and  in  so  doing,  to  use  the  streets  in 
'such  way  as  not  to  incommode  the  public'  .  •  •  But  the 
city  had  no  authority  to  require  the  telephone  company  to 
accept  its  ordinances  as  a  condition  precedent  to  entering  the 
city.  The  right  and  duty  of  the  city  was  to  enforce  such 
ordinances  as  prescribed  reasonable  regulations,  whether 
acceptable  to  the  telephone  company  or  not.  •  .  .  The  tele- 
phone company  will  be  authorized  to  construct  its  line  over 
the  streets  of  the  city,  under  and  in  accordance  with  the 
reasonable  requirements  of  the  city.  The  effect  of  the  injunc- 
tion will  not  be  to  take  from  the  city  its  right  of  control 
over  its  streets,  sidewalks, — iu  fact,  all  public  places  in  the 
dty.  The  telephone  company  is  entitled  to  all  the  privileges 
necessary  to  its  construction  and  operation  as  a  'distance  tele- 
phone.'   But  it  is  not  to  be  inferred  from  this  opinion  that 
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this  company  can,  without  consent  of  the  city,  transact  the 
business  of  a  local  company.  Our  conclusions  have  been 
reached  by  applying  to  the  long  distance  telephone  the  rules 
of  law  which  would  be  applicable  to  the  telegraph  line  under 
similar  conditions,  and  we  expressly  reserve  from  any  implica- 
tion the  relative  rights  of  local  telephone  companies  and  city 
governments.  Nor  do  we  intend  to  imply  any  limitation  upon 
the  authority  of  a  city  in  the  regulation  of  placing  of  i>oles, 
etc.,  or  placing  wires  underground,  when  necessary  to  avoid 
'incommoding'  the  public.  We  deem  it  proper  to  limit  this 
opinion  to  the  class  of  cases  to  which  this  belongs."  City  of 
Brownwood  v.  Brown  Telegraph  dk  Telephone  Co.,  157  S.  W. 
1165,  1166. 

In  the  Athene  case,  it  is  said: 

''Thus  it  will  be  seen  that  the  issue  here  raised  in  no 
sense  involves  the  rights  of  a  distance  telephone  business,  as 
distinguished  from  those  of  a  local  telephone  business,  as 
construed  m  8.  A.  it  A.  P.  R.  Co.  v.  8.  W.  T.  db  T.  Co.,  93 
Tex.  313  (55  S.  W.  117,  49  L.  R.  A.  459,  77  Am.  St.  Rep.  884), 
and  the  City  of  Brownwood  v.  Brown  Telegraph  A  Telephone 
Co.  (Sup.),  157  S.  W.  1163,  where  it  was,  in  effect,  held  that, 
under  Article  1231,  R.  S.  1911,  distance  telegraph  and  tele- 
phone companies  might  pass  through  towns  and  villages,  using 
their  streets  so  as  not  to  incommode  the  public,  free  from  inter- 
ference by  the  government  of  said  towns  and  villages,  despite 
the  provisions  of  Article  1235,  which  only  invests  the  munici- 
pality with  power  to  enforce  reasonable  regulations  in  such 
use  of  its  streets  by  distance  telegraph  and  telephone  com- 
panies. The  facts  in  this  case  show  appellant  is  conducting  a 
local  telephone  business,  and  that  a  different  rule  with  refer- 
ence to  the  rights  of  such  companies  pertains  in  law  is  made 
clear  by  Mr.  Chief  Justice  Brown,  in  the  Brownwood  case, 
supm,  by  the  statement  in  the  opinion  that  'it  is  not  to  be 
inferred  from  this  opinion  that  this  company  can,  without  con- 
sent of  the  city,  transact  the  business  of  a  local  company.' 
Concluding,  then,  from  the  facts,  that  appellant  was  conduct- 
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ing  a  local  telephone  business,  and  that  appellee  was  free  to 
regulate  and  control  the  same  in  a  lawful  manner,  and  that  the 
appellant  held  the  business  subject  to  such  regulation,  the 
question  then  arises,  did  appellant  take  the  business  subject 
to  the  terms  of  the  original  grant?"  Athens  Telephone  Co. 
V.  City  of  Athens,  163  S.  W.  371. 

These  authorities  will  be  helpful  when  a  case  arises  under 
the  law  as  it  now  stands,  and  we  are  asked  to  decide  the 
rights  of  a  telephone  company  authorized  to  erect  toll  lines 
over  and  upon  rural  highways  and  city  streets  under  Section 
2158  of  the  Code,  and  its  right  to  maintain  local  exchanges 
under  Sections  775  and  776  of  the  Code.  They  do  support 
our  conclusion  as  to  the  effect  of  Section  775  standing  alone, 
and,  on  the  whole,  are  authorities  for  the  views  herein  ex- 
pressed. Under  the  general  grant  found  in  Section  1324  of  the 
Code  as  amended,  defendant  acquired  the  right  to  use  all  the 
streets  and  alleys  in  the  city  of  Des  Moines,  and  they  were 
not  deprived  of  that  right  by  Section  775  of  the  Code.  The 
city  might,  under  that  section,  in  the  exercise  of  its  police  or 
regulatory  powers,  provide  as  to  how  the  poles,  wires,  etc., 
should  be  constructed ;  but  it  could  not  arbitrarily  exclude  the 
defendant  from  the  use  of  its  streets  and  alleys.  This  point 
is  expressly  ruled  by  both  the  Chamberlain  and  Nebraska  Tele- 
phone cases,  supra,  as  will  be  observed  from  the  quotations 
made  therefrom.  In  this  connection,  we  may  with  profit  also 
quote  the  following,  in  addition  to  the  extract  already  taken 
from  the  Chamberlain  case: 

**The  twenty-second  general  assembly,  by  Chapter  I  of  its 
Acts,  provided  for  a  board  of  public  works  in  all  cities  of  the 
first  class  having  a  population  of  more  than  30,000,  and  further 
provided:  *It  shall  have  power  and  be  required  by  and  with 
the  advice  of  the  city  engineer  to  superintend  the  laying  of  all 
water,  gas  and  steam  heating  mains  and  all  connectio:^  .acre- 
for,  and  laying  of  telephone,  telegraph,  district  telegrapli,  and 
electric  wires,  in  the  manner  provided  by  the  ordinances  of 
such  city/    And  by  Chapter  16  of  its  Acts,  it  gave  adcliticnal 
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powers  to  certain  cities ;  among  others,  the  power  '  to  rcfirulate 
telephone,  telegraph,  electric  light,  district  telegraph,  and 
other  electric  wires,  and  provide  the  manner  in  which  and  the 
places  where  the  same  shall  be  placed,  upon,  along  or  under 
the  streets  and  alleys  of  such  cities. '  It  can  hardly  be  seriously 
argued  that  the  quoted  language  from  these  two  acts  does  not 
relate  to  the  use  of  streets  and  alleys  by  telegraph  and  tele- 
phone  companies ;  and,  if  the  acts  do  relate  to  that  matter,  they 
must  be  taken  into  consideration  in  construing  the  telegraph 
and  telephone  statute ;  for  it  is  a  rule  of  universal  application 
that  several  statutes  relating  to  the  same  thing  must  be  so  con- 
sidered. .  .  .  If  the  telephone  right  of  way  statute  did 
not  confer  the  power  to  use  streets  in  cities,  the  legislature 
would  not  have  given  cities  control  over  the  location  of  the 
poles  and  wires.  When,  however,  the  statutes  are  construed 
together,  they  are  in  perfect  accord." 

This  quotation  serves  a  dual  purpose :  First,  to  demonstrate 
that  Section  1324  of  the  Code  of  1873,  as  amended  by  the  Acts 
of  the  Nineteenth  General  Assembly,  gave  the  defendant  the 
right  to  use  all  the  streets  and  aUeys  of  the  city  of  Des  Moines ; 
and  second,  to  show  that,  in  its  original  form.  Section  775  of 
the  Code  was  a  mere  regulatory  statute,  and  that  the  change 
made  on  the  suggestion  of  the  Code  Commission,  as  found  in 
the  Code  of  1897,  was  not  for  the  purpose  of  forfeiting  any 
rights  of  telephone  companies,  but  to  give  to  cities  and  towns 
the  right ' '  to  include  poles  as  well  as  wires,  and  street  railway 
as  well  as  other  electric  wires ;  also,  to  require  regulaiibns  to 
be  uniform  and  impartial."  Nothing  said  in  Farmers  Tele- 
phone Co.  V.  Washta,  157  Iowa  447,  or  East  Boyer  Telephone 
Co.  V.  Incorporated  Town  of  Vadl,  166  Iowa  226,  runs  counter 
to  these  views.  On  the  contrary,  they  are  in  entire  harmony 
with  the  conclusions  here  reached.  In  both  cases,  the  tele- 
phone companies  were  attempting  to  enter  cities  or  towns  after 
the  enactment  of  Sections  775  and  776,  and  to  erect  and  main- 
tain local  exchanges  therein.    We  may  with  profit  quote  the 
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following  from  Farmers  Telephone  Co.  v.  Washtd^  157  Iowa 
455-458. 

' '  What  may  be  the  limit  if  any,  of  legislative  power,  throw* 
ing  open  all  public  streets  and  highways  to  the  exploitation  of 
works  of  real  or  alleged  public  utility,  without  franchise  or 
permission  from  cities  or  towns  affected  by  them,  we  need  not 
here  discuss.  We  may,  for  the  purposes  of  this  case,  assume 
that,  under  Section  780  of  the  Code  of  1851  and  its  subsequent 
re-enactments,  prior  to  the  enactment  of  Sections  775  and  776 
of  the  Code  of  1897,  the  builders  of  telegraph  and  telephone 
lines  could  rightfully  erect  their  poles  and  string  their  wires 
on  every  street  and  alley  in  each  and  all  of  the  cities  and  towns 
of  the  state,  without  regard  to  the  wishes  of  the  several  muni- 
cipalities; but  we  are  satisfied  that  such  power,  if  it  existed, 
was  materially  narrowed  by  the  later  Code  provisions  to  which 
we  have  made  reference.  The  authority  given  by  Section  780 
of  the  Code  of  1851  and  subsequent  re-enactments  thereof  pre- 
scribe undoubtedly  the  general  rule;  but  it  is  a  rule  from  the 
operation  of  which  cities  and  towns  have  been  excepted  or 
removed  by  the  later  legislation  embodied  in  Sections  775  and 
776  of  the  present  Code.  By  the  first  of  these,  cities  and  towns, 
are  empowered  to  'authorize'  the  use  of  their  streets  for  such 
purposes,  and  by  the  second,  the  grant  of  such  franchise  is 
made  subject  to  the  ratification  of  the  voters  of  the  municipal- 
ity. To  say  now  that,  notwithstanding  this  statute,  the  streets 
of  such  municipality  are  open  to  the  entrance  of  every  person 
or  corporation  which  may  be  minded  to  try  its  hand  at  the 
maintenance  of  a  telephone  system,  without  permission  of  the 
constituted  authorities  or  the  approval  of  the  voters,  is  to 
nullify  the  legislative  enactment.  On  the  other  hand,  by  treat- 
ing Code  Section  2158  as  stating  a  general  rule,  which  must 
be  read  and  applied  with  due  reference  to  limitations  imposed 
by  other  statutes  relating  to  the  same  subject,  all  may  be  given 
due  effect. 

'*The  case  of  Chamherlain  v.  Telephone  Co.,  119  Iowa  619, 
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on  which  appellants  place  mnch  reliance,  is  not  here  a  con- 
trolling authority.  The  telephone  line  or  qnitem  there  in  con- 
troversy had  been  erected,  and  the  rights  of  the  company  had 
vested,  nnder  a  g^ieral  statute  substantially  identical  with  the 
present  Code  Section  2158.  This  was,  however,  prior  to  the 
enactment  found  in  Code  Sections  775  and  776,  and  the  efiFect 
of  these  provisions  and  the  authority  and  power  thereby  vested 
in  cities  and  towns  was  in  no  manner  discussed  or  c(»sidered. 
The  one  thing  there  considered  was  the  construction  of  the 
general  statute,  authorizing  persons  and  corporations  to  erect 
telegraph  and  telephone  lines  on  all  the  public  highways  of 
the  state;  and  it  was  held  that  the  words  'public  highways' 
necessarily  included  city  streets,  and  that  the  telephone  com- 
pany's  rights  there  were,  therefore,  not  referable  to  any  grant 
or  franchise  from  the  city.  With  the  correctness  of  that  deci- 
sion upon  the  issue  as  there  made,  we  have  here  no  quarrel. 
What  we  hold  is  that  the  legislature,  having  now  expressly 
clothed  the  cities  and  towns  of  the  state  with  power  to  author- 
ize the  use  of  its  streets  for  such  purposes,  or,  in  other  words, 
to  grant  franchises  to  telephone  companies,  and  having  further 
made  the  validity  of  such  grants  dependent  upon  their  ratifi- 
cation by  popular  vote,  it  follows  of  necessity  that  a  city  or 
town,  acting  through  its  constituted  authorities,  may  exclude 
from  its  streets  the  poles  and  wires  of  any  company  or  system 
to  which  such  permission  has  not  been  extended.  It  will  not 
do  to  say  that  the  extent  of  the  authority  given  to  cities  and 
towns  is  merely  to  regulate,  and  not  to  authorize  or  prohibit ; 
for,  while  it  might  be  possible  to  torture  that  meaning  out  of 
Code  Section  775,  if  it  stood  alone,  it  would  leave  the  succeed- 
ing section  utterly  pointless  and  of  no  effect. 

''It  is  to  be  conceded  that  cases  may  be  found,  and  they 
are  cited  by  counsel,  in  which  statutes,  more  or  less  similar  to 
our  own,  have  been  shorn  of  their  apparent  effect,  and  con- 
strued as  giving  cities  and  towns  no  more  than  a  power  of 
supervision  or  regulation.  The  thought  which  seems  to  have 
influenced  these  holdings,  and  which  is  pressed  upon  our  atten- 
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tion  in  appellant's  brief ,  is  that,  where  the  state— the  reposi- 
tory of  the  sovereign  power — ^has  by  general  statute  given 
telephone  and  other  similar  corporations  the  right  to  occupy 
the  public  highways  with  their  poles  and  wires,  it  cannot  be 
presumed  that  the  legislature  intended  to  confer  upon  cities 
and  towns  the  right  or  power  to  exclude  them  from  their  cor- 
porate limits.  We  do  not  regard  the  reasoning  by  which  this 
conclusion  is  reached  as  convincing  or  persuasive.  It  is  safe 
rule  to  assume  that  the  legislature  means  what  it  clearly  says. 
The  state  may  and  does  delegate  certain  of  its  powers  to  muni- 
cipal corporations,  and  if,  in  its  judgment,  such  corporations 
can  best  or  most  effectually  control.  Improve  and  protect  the 
streets  within  their  limits,  and  statutes  to  that  effect  are  duly 
enacted,  we  know  of  no  restriction  in  the  Constitution  or  in 
principles  of  public  policy  which  should  impel  the  courts  to 
construe  away  their  obvious  meaning.  It  was  entirely  compe^ 
tent  for  the  legislature  to  restrict  the  scope  of  the  right  or 
privilege  which  had  been  conferred  by  Code  Section  2158,  and 
this  we  think  it  did,  by  the  provisions  of  the  later  statute.'^ 

We  reach  the  satisfactory  conclusion  that  the  defendant 
has  a  franchise  to  operate  its  telephone  system,  both  long  dis^ 
tance  and  local,  upon  the  streets  of  the  city  of  Des  Moines,  and 
that  this  franchise  has  not  been  repealed  or  taken  away  by 
the  legislature.  Defendant  is  doubtless  subject  to  certain  regu- 
latory or  police  measures,  is  subject  to  taxation  and  to  the 
right  of  eminent  domain ;  but  its  franchise  has  not  been  for- 
feited by  the  legislature,  and  it  should  not  be  ousted  from  the 
streets,  aUeys  and  public  places  of  the  city  of  Des  Moines. 

The  judgment  must,  therefore,  be  and  it  is  reversed,  and 
the  cause  remanded  for  a  judgment  and  decree  in  harmony 
with  this  opinion.    Reversed  and  Remanded. 

All  the  justices  concur,  except  Weaver  and  Preston,  JJ., 
who  dissent. 

Weaver,  J.  (dissenting) — I  desire  to  register  my  dissent 
from  the  foregoing  opinion,  not  merely  on  account  of  the  result 
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'  reached  in  tlufi  particular  case,  but  because  of  the  far-rdaehuig 
evil  effect  which  I  am  convinced  will  follow  our  approval  of 
the  doctrines  which  that  opinion  aflBrms.  At  the  outset^  I 
dedre  frankly  to  admit  that  if  this  court  desires  to  re-aflSrm 
and  further  extend  the  doctrine  of  Chamberlain  v,  Tdephone 
Co.  and  State  v.  Nebraeka  Telephone  Co.,  cited  hy  the  major- 
ity, there  is  a  lo^cal  fitness  in  the  reasoning  employed  by 
them,  unless  we  are  to  accord  to  the  effect  of  the  power  reserved 
to  the  state  by  our  Constitution  and  statutes  greater  force  and 
efficiency  than  my  colleagues  are  disposed  to  aUow.  Person- 
ally, I  believe  the  view  expressed  in  those  cases,  to  the  effect 
that  Section  1324  of  the  Code  of  1873  and  its  amendments 
gave  every  telegraph  and  telephone  company  an  unlimited 
privilege  to  enter  upon  and  occupy  every  public  road  and  pub- 
lic highway  in  the  open  country  and  every  street  and  alley  in 
every  city  and  town  within  our  state  borders  without  the  con- 
sent of  the  local  authorities  and  without  compensation,  is  radi- 
cally unsound,  and  I  would  waste  no  time  in  receding  there- 
from. The  language  of  the  statute  does  not,  in  my  judgment, 
necessitate  such  construction,  and  if  the  terms  of  the  grant  or 
privilege  be  in  any  respect  doubtful  or  open  to  construction, 
the  doubt  should  be  resolved  in  favor  of  the  public,  as  against 
the  person  or  persons  who  desire  to  exploit  the  opportunity  for 
private  profit.  But  for  the  purposes  of  this  discussion,  I  shall 
assume  that  those  decisions  are  to  stand,  and  are  as  binding 
upon  me  as  upon  the  majority,  until  they  are  overruled,  and 
that  they  are  to  be  given  due  effect  upon  all  questions  settled 
therein.  What  do  they  settle  f  Simply  this :  That,  under  the 
terms  of  the  statute  cited,  the  telephone  company  has  the  right 
to  make  use  of  the  streets  of  the  city  without  asking  the  city's 
consent,  and  that,  having  done  so,  the  city,  as  the  law  stood 
prior  to  1897,  had  no  power  or  authority  to  exclude  it  there- 
from. What  the  court  there  says  relative  to  the  issues  decided 
is  not  to  be  ignored  or  disregarded  by  us ;  but,  in  so  far  as  its 
discussion  goes  beyond  those  issues,  it  is  dictum  whidi  consti- 
tutes no  authoritative  precedent.    Those  cases  do  not  construe 
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or  determine  the  effect  of  the  constitatioiial  restriction  (Con- 
stitution of  Iowa,  Article  8,  Section  12 },  or  of  the  statute  (Code 
of  1873,  Section  1090,  identical  with  Code  of  1897,  Section 
1619),  or  the  later  statutes  (Code  of  1897,  Sections  775  and 
776),  and  these  provisions  are  now  subject  to  our  examination 
and  construction,  unaffected  and  unembarrassed  by  what  we 
said  or  failed  to  say  in  the  Chamberlain  case  or  the  Nebraska 
Telephone  ease. 

Let  it  then  be  assumed,  as  said  by  the  majority,  that  the 
statute  first  mentioned.  Section  1324  of  the  Code  of  1873,  and 
its  amendments,  having  been  accepted  by  the  telephone  com- 
pany by  entering  upon  the  city  streets  and  erecting  its  poles 
and  wires  thereon,  constituted  a  contract  between  the  state  and 
the  company  which  the  courts  are  bound  to  recognize  and 
enforce:  what  were  the  terms  of  the  contract,  and  how  long 
was  it  to  remain  effective  t 

It  is  a  proposition  as  sound  in  law  as  it  is  obvious  to  good 
sense  that  the  law  existing  at  the  time  the  contract  was  made 
became,  by  implication,  a  part  of  the  agreement;  or,  stated 
otherwise,  it  is  presumed  that  the  parties  entered  into  their 
agreement  with  reference  to  the  law  bearing  upon  the  subject 
concerning  which  that  agreement  was  made.  Now  the  prin- 
ciple that  a  charter  to  a  corporation  is  a  contract  protected  to 
the  same  extent  as  are  agreements  between  individuals,  by  the 
constitutional  prohibition  of  laws  impairing  the  obligation  of 
contracts,  thereby  making  the  creature  greater  than  its  creator ; 
endowing  it  with  everlasting  life,  and  leaving  the  public  help- 
less to  escape  the  blighting  effects  of  improvident  perpetual 
grants  of  corporate  privDegee,  had  hardly  been  settled  by  the 
Supreme  Court  of  the  United  States,  in  the  famous  Dartmouth 
College  case,  before  its  inevitably  evil  effects  began  to  make 
themselves  so  manifest  that  the  several  states  began  to  take 
action  to  hedge  it  about  with  statutory  and  constitutional 
restrictions.  These  generally  took  tiie  form  of  a  reservation 
of  power  in  the  state  to  limit  the  existence  of  corporations 
thereafter  organized,  to  regulate  their  business  in  the  public 
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interest  and  to  withdraw  special  privileges  conferred  upon 
them.  That  purpose  found  expressiim  in  our  own  Constitu- 
tion, where  it  is  provided  that : 

''The  general  assembly  shall  have  power  to  amend  or 
repeal  all  laws  for  the  organization  or  creation  of  corpora- 
tions, or  granting  of  special  or  exclusive  privileges  or  immu- 
nities •  .  . ;  and  no  exclusive  privileges,  except  as  in  this 
article  provided,  shall  ever  be  granted." 

Later,  another  step  in  the  same  direction  was  taken  by 
the  legislature,  when  it  enacted  Section  1090  of  the  Code  of 
1873  (Section  1619  of  the  Code  of  1897),  further  providing, 
as  part  of  the  general  law  for  the  organization  of  corporations 
for  pecuniary  profit,  that  the  articles  of  incorporation,  by- 
laws, rules  and  regulations  of  any  corporation  thereafter 
organized  should  ''at  all  times  be  subject  to  legislative  con- 
trol, and  may  be  at  any  time  altered,  abridged  or  set  aside 
by  law,  and  every  franchise  obtained,  used  or  enjoyed  by 
such  corporation  may  be  regulated,  withheld,  or  be  subject  to 
conditions  imposed  upon  the  enjoyment  thereof,  whenever  the 
general  assembly  shall  deem  necessary  for  the  public  good/' 

These  provisions  of  the  Constitution  and  the  statute  were 
in  force  when  the  telephone  company  in  this  case  came  into 
existence  and  when  it  acquired  all  the  contract  rights  which 
it  has  in  the  premises,  and  the  rights  so  acquired  are  unques- 
tionably subject  to  all  the  expressed  reservations  in  favor  of 
the  state.  In  other  words,  the  contract  was  made  with  the 
condition  and  understanding  that  the  exercise  of  the  powers 
so  acquired  was  subject  to  legislative  control,  and  that  every 
franchise  obtained,  used  or  enjoyed  under  or  by  virtue  of  that 
contract  might  lawfully  be  regulated  or  withheld,  or  be  made 
subject  to  further  conditions  imposed  upon  its  enjoyment, 
according  as  the  legislature  in  its  wisdom  should  believe  to  be 
for  the  public  good.  Still  further,  such  contract  must  have 
been  made  with  the  understanding  that  if,  by  its  terms,  the 
oprporation  acquired  any  special  privileges  or  immunities,  they 
were  to  be  held  or  retained  only  so  long  as  the  legislature  saw 
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fit  to  permit  it,  and  that  the  grant  so  made  was  always  sub- 
ject to  amendment  or  repeal,  as  provided  by  the  cited  con- 
stitutional provision.  If,  then,  when  the  corporation  has  had 
30  years  of  presumably  profitable  free  use  of  the  public  streets 
upon  such  conditions,  it  happens  that  the  legislature,  in  view, 
possibly,  of  the  increased  population,  increased  congestion  of 
the  streets,  and  improved  methods  of  serving  the  public  con- 
venience, concludes  in  good  faith  that  it  will  be  for  the  public 
good  to  withdraw  the  privileges  granted  to  the  corporation,  or 
to  impose  certain  conditions  upon  their  further  enjoyment,  who 
is  wronged  t  Is  not  this  precisely  what  the  parties  agreed 
upon  1  If  the ' '  innocent  investors  and  third  persons ' '  who,  in 
every  struggle  of  this  character,  are  waiting  in  the  anteroom 
ready  to  be  paraded  as  a  shield  of  corporate  privilege  against 
the  demands  of  public  right,  raise  the  familiar  cry,  it  is  easy 
to  demonstrate  its  lack  of  substantial  foundation.  Just  as  the 
original  incorporators  entered  upon  the  original  enterprise 
with  knowledge  of  the  reserved  power  in  the  state  to  protect 
itself  and  the  general  public  by  withdrawing  the  privilege  or 
by  imposing  new  conditions  thereon,  so  did  they  who  invested 
in  its  securities,  and  they  suffer  neither  legal  nor  moral  wrong 
when  the  state  sees  fit  to  exercise  its  rights. 

The  contract  which  the  law  implies  in  the  grant  of  a 
statutory  privilege  ought  to  have  some  of  the  elements  of 
mutual  obligation  which  enter  into  contracts  in  general ;  but 
assuredly,  the  obligation  to  which  we  hold  the  state  in  this 
case  is  supported  by  only  the  fiimsiest  consideration  on  the 
other  side.  When  the  statute  making  the  grant  was  passed, 
no  person  or  corporation  was  under  any  duty  to  take  advan- 
tage of  it.  Having  undertaken  to  establish  a  telephone  fifystem 
in  the  city  or  state,  defendant  was  under  no  promise  to  con- 
tinue the  enterprise,  but  could  retire  therefrom  at  any  time, 
on  any  pretext,  without  incurring  any  liability  for  damages. 
It  pays  no  rent  for  the  use  of  the  streets,  no  license  or  occupa- 
tion tax.  It  is  free  to  quit  the  field  and  wash  its  hands  of  any 
obligations  to  the  state  or  city,  as  if  the  contract  had  never 
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been  made.  The  sole  conoession  or  consideratioii  (if  it  may 
be  so  called)  accorded  to  the  state  is  the  right  to  protect  the 
interests  of  the  public  by  the  exercise  of  the  reserve  power  to 
which  we  have  adverted ;  and  the  value  of  that  reserved  power 
ought  not  to  be  minimized  or  its  purpose  frustrated  by  resolv- 
ing  every  doubt  against  it. 

Coming,  then,  to  our  present  Code  Sections  775  and  776, 
H  18  to  be  observed  that,  while  the  origin  of  the  first  section 
may  be  traced  in  prior  legislation,  it  was,  in  its  present  form, 
coupled  with  the  succeeding  section,  and  they  were  together 
enacted  as  parts  of  the  same  chapter  of  the  Code,  wherein  the 
legislature  sought  to  embody  all  the  statute  law  relating  to 
the  use  and  occupation  of  the  city  streets  and  the  rules  for 
their  supervision  and  control.  Then,  as  now,  the  streets  of 
many  of  our  cities  and  towns  were  occupied  by  telephone  lines, 
the  number  of  corporations  being  organized  for  such  enter- 
prises  was  rapidly  multiplying,  and  the  question  of  their 
proper  regulation  and  control  was  an  important  one.  This 
was  the  situation  the  statute  was  enacted  to  meet,  and  to 
appreciate  its  effect,  the  two  sections  must  be  read  together. 
Thus  viewing  it,  the  majority  reach  the  conclusion  that  the 
legislature  meant,  in  Section  775,  to  grant  power  to  cities  and 
towns  to  regulate  the  matter  of  poles  and  wires  of  all  tele- 
phone companies,  including  those  organized  before,  as  well  as 
those  organized  after,  the  date  of  the  act ;  but  that,  in  Section 
776,  the  necessity  of  obtaining  a  franchise  for  the  use  of  the 
streets  was  laid  only  upon  those  companies  which  might  there- 
after enter  the  business.  While  this  exposition  of  Section  775 
is  somewhat  narrower  than  I  would  make  it,  I  would  not  take 
the  time  of  the  court  to  dissent  therefrom,  if  this  were  all  that 
the  opinion  holds.  But  to  say  that  the  legislature  had  in  mind 
all  telephone  corporations  when  it  enacted  Section  775,  but  had 
reference  to  a  part  only,  when  it  enacted  the  next  section,  is 
a  conclusion  to  which  I  cannot  agree.  Though  the  origin  of 
the  first  section  is,  as  already  said,  traceable  through  some 
earlier  legislation,  and  the  next  section  was  then  for  the  first 


Apr.  1916]  Statb  v.  Iowa  Tel.  Co.  641 

time  brought  into  the  statute,  they  were  here  coupled  together 
and  enacted  as  a  part  of  the  same  chapter,  and  I  fail  to  under- 
stand by  what  rule  of  construction  or  interpretation  the  same 
general  language  is  to  be  given  the  broader  meaning  in  one 
place  and  the  narrower  effect  in  the  other.  The  opinion  as 
written  divides  public  utility  corporations  of  this  kind  into  two 
classes:  those  which  had  been  organized  and  had  secured  a 
foothold  in  the  state,  and  those  which  might  thereafter  seek 
the  right  to  use  the  streets  for  a  like  purpose.  Had  the  classi- 
fication been  intended,  it  was  easy  to  use  plain  words  of  unmis- 
takeable  meaning  for  such  purpose,  and  not  leave  this  impor- 
tant distinction  to  be  discovered  and  developed  by  mere  con- 
structiim.  To  me,  it  is  inconceivable  that  an  intelligent  legis- 
lature, engaged  in  the  work  of  recasting  and  simplifying  the 
statute  law  of  the  state  and  putting  it  in  form  to  be  under- 
stood and  enforced,  should  fail  to  make  itself  clear  on  this 
point,  if  any  such  distinction  had  been  intended.  Again,  if 
the  statute  be  capable  of  a  reasonable  construction  which  will 
make  it  valid,  it  will  be  assumed  that  such  was  the  legislative 
intent,  as  against  another  construction,  which  would  render  it 
invalid.  To  adopt  the  idea  expressed  by  the  majority  is  to 
say  that  the  legislature  intended  to  separate  the  telephone  cor- 
porations of  the  state,  all  organized  under  the  same  statute 
and  carrying  on  precisely  the  same  kind  of  business,  into  two 
classes,  to  one  of  which  are  given  special  privileges  denied  to 
the  other,  and  upon  the  other,  are  imposed  disabilities  and 
burdens  of  which  the  first  is  relieved.  This,  in  my  judg- 
ment, is  forbidden  by  our  own  state  Constitution,  Article  1, 
Section  6,  as  well  as  by  the  last  clause  of  Section  12  of  Article 
8  of  the  same  instrument,  which,  in  clear  terms,  inhibits  the 
granting  of  exclusive  privileges  to  any  citizen  or  class  of  citi- 
zens. Up  to  that  time,  the  legislature  had  not  attempted  in 
terms  to  subject  telephone  corporations  to  any  control  by  cities 
or  towns,  an  omission  which  served  to  hamper  these  municipal- 
ities in  the  proper  care  and  maintenance  of  their  streets  and 
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to  prevent  the  proper  reg^ilation  of  such  companies  with  refer- 
ence to  the  public  convenience.  The  necessity  and  propriety 
of  such  regulation  was  just  as  patent,  and  the  relief  thus 
afforded  to  cities  and  towns  was  just  as  necessary,  with  respect 
to  companies  already  organized  and  doing  business,  as  to  those 
which  might  thereafter  be  brought  into  being.  The  whole  sub- 
ject was  before  the  legislature,  and,  under  the  reserved  power 
to  which  we  have  referred,  it  was  clothed  with  all  necessary 
authority  to  treat  all  telephone  companies  alike,  and  subject 
all  to  like  conditions.  That  it  could  impose  conditions  prece- 
dent to  the  authority  of  corporations  thereafter  organized  to 
do  business  will  not  be  doubted,  and  that  it  could  also  impose 
the  same  conditions  precedent  to  the  continued  enjoyment  of 
a  franchise  already  in  existence  is  expressly  provided  in  Code 
of  1873,  Section  1090,  which,  as  we  have  seen,  became  a  part 
of  the  contract  which  is  here  relied  upon  by  the  defendant. 
Having,  then,  the  necessary  authority  to  place  all  corporations 
doing  or  desiring  to  do  a  telephone  business  upon  the  same 
level,  and  to  condition  their  right  to  establish  or  continue  such 
business  upon  the  same  terms,  the  legislature  enacted  the  Code 
of  1897,  Sections  775  and  776,  and  used  terms  of  general  char- 
acter which  may  fairly  be  construed  as  applying  to  all  such 
corporations ;  and  in  my  judgment,  the  court  ought  to  give  it 
that  effect.  Such  effect,  the  majority  first  seeks  to  avoid  by 
pointing  to  the  words,  "No  franchise  shall  be  granted,  renewed 
or  extended  by  any  city  or  town,  **  except  in  the  manner  named. 
It  is  argued  that  defendant  already  had  a  franchise,  and  there- 
fore needed  no  grant  or  renewal  to  give  it  a  right  to  use  the 
streets ;  and  that,  the  franchise  being  perpetual,  the  defendant 
is  not  to  be  placed  in  the  attitude  of  asking  an  extension 
thereof.  In  the  first  place,  let  us  remember  that  a  franchise 
which  is  subject  to  repeal  or  amendment  is  not  perpetual,  in 
any  proper  sense  of  the  word.  Its  term  of  existence  is,  at 
most,  indefinite,  and  is  subject  to  termination  at  any  time,  at 
the  will  of  the  state,  constitutionally  expressed.  It  seems 
apparent  that  ''extended''  is  here  used  in  the  sense  of  "con- 
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tinned, ' '  and  that  the  phrase  *  *  panted,  renewed  or  extended, 
in  the  connection  where  it  is  found,  is,  in  effect,  a  legislative 
declaration  that  thenceforth  the  use  of  the  streets  of  cities 
and  towns  by  these  public  service  corporations  should  be 
acquired  or  continued  only  by  consent  of  the  constituted 
authorities  and  vote  of  the  people.    But  the  majority  argue : 

(1)  That  to  hold  the  statute  applicable  to  defendant  is  to  work 
a  forfeiture,  and  that  forfeitures  are  not  favored  by  the  law ; 

(2)  that  to  make  such  application  gives  to  the  statute  retro- 
spective effect ;  (3)  that  it  would  be  an  unconstitutional  impair- 
ment of  the  obligation  of  the  contract  implied  in  the  original 
grant  and  its  acceptance,  and  an  unauthorized  interference 
with  vested  rights.  With  the  utmost  respect  to  my  colleagues 
who  differ  with  me,  I  insist  with  all  confidence  that,  of  the 
several  legal  rules  and  principles  thus  invoked  in  the  opinion, 
not  one  is  applicable  to  this  case. 

1.  As  to  forfeiture.  To  construe  the  law  as  I  have  indi- 
cated and  give  it  effect  against  the  defendant  is  neither  to 
declare  nor  to  enforce  a  forfeiture.  The  defendant  is  made 
to  forfeit  nothing.  A  forfeiture  is  a  taking  away  or  divesting 
of  property  or  property  rights,  because  of  some  default  or 
offense.  Union  Olass  Co.  v.  First  Nat.  Bank,  10  Pa.  Co.  Ct. 
B.  565,572.  It  relates  to  loss  of  property  or  right  because  of 
something  its  owner  has  done  or  omitted  to  do.  CasseU  v. 
Crothers,  193  Pa.  359.  A  forfeiture  is  a  penalty.  Oosselink 
V,  Campbell,  4  Iowa  296,  300.  It  is  a  deprivation  or  destruc- 
tion of  a  right  in  consequence  of  a  non-performance  of  some 
obligation  or  condition.  Webster  v.  Dwelling  House  Ine.  Co., 
63  O.  St.  558. 

The  last  definition,  stated  by  the  Ohio  court,  is  probably 
as  apt  and  complete  as  can  be  found  anywhere,  and  accords 
perfectly  with  the  ordinary  employment  of  the  word  by  law- 
yers and  courts.  A  moment's  reflection  will  make  it  plain 
that  there  is  nothing  of  that  nature  in  this  case.  It  is  not 
claimed  by  plaintiff  that  defendant  has,  by  its  failure,  default 
or  misconduct,  forfeited  or  lost  any  right  it  had  in  the  prem- 
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ises.  No  forfeiture  has  been  declared,  and  none  is  now  urged. 
The  position  taken  is — and  it  is  impregnable — ^that  the  power 
to  impose  a  new  or  additional  condition  upon  the  use  of  the 
streets  was  reserved  in  the  original  contract,  and  that  such 
power  and  such  only  has  been  exercised,  not  to  punish  or  take 
advantage  of  the  defendant  for  any  default,  but  to  impose 
other  conditions  upon  the  enjoyment  of  the  franchise  which 
are  believed  to  be  for  the  public  benefit  and  in  strict  accord- 
ance with  the  contract.  The  reservation  of  such  power  by  the 
statute  and  the  Constitution,  though  not  expressed  or  repeated 
in  the  grant  itself,  was,  nevertheless,  as  much  a  part  of  the 
contract  as  if  it  had  been  so  expressed.  Tamlinson  v.  Jefsup, 
82  U.  S.  454.  After  holding  that  the  reserved  power  justified 
the  state  in  afterwards  withdrawing  a  valuable  privilege 
attached  to  the  franchise,  the  court,  in  the  cited  case,  notices  the 
objection  made  concerning  its  ill  effects  upon  the  interests  of 
persons  investing  in  the  corporate  stock,  and  dismisses  the 
objection  by  saying  that  the  original  incorporators  and  sub- 
sequent stockholders  took  their  interests  with  knowledge  of 
the  existence  of  this  power  and  the  possibility  of  its  being 
exercised  at  any  time,  in  the  discretion  of  the  legislature. 
Further,  as  to  the  reserved  power,  the  court  says  that  these 
provisions  ''constituted  the  condition  upon  which  every  charter 
of  a  corporation  subsequently  granted  was  held,  and  upon 
which  every  amendment  or  modification  was  made.  They  were 
as  much  a  part  of  the  charter  as  if  incorporated  into  them." 
And  this  is  true  whether  the  reservation  be  made  in  the  Con- 
stitution or  in  an  existing  general  law  enacted  by  the  legis- 
lature. Miller  v.  State,  82  U.  S.  478 ;  Macon  &  B.  B.  Co.  v. 
Gibson,  85  Ga.  1, 15 ;  Western  N.  C.  R.  Co.  v.  RoUins,  82  N.  C. 
523,  529.  In  none  of  the  very  numerous  cases  treating  of  the 
exercise  of  the  power  reserved  by  the  state  to  repeal  the  grant 
or  to  alter  its  terms  will  there  be  found  any  suggestion  that  its 
application  serves  to  work  a  forfeiture. 

2.    The  point  that  to  hold  this  statute  applicable  to  de- 
fendant is  to  give  it  retroactive  effect  rests  upon  a  misap- 
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prehension  as  to  when  a  statute  is  retroactive  and  subject  to 
the  rules  cited  by  the  majority.  Turning  to  the  books,  we 
find  that  the  Supreme  Court  of  the  United  States  has  defined 
the  term  as  follows : 

'' A  retrospective  law  is  one  which  changes  or  injuriously 
affects  a  present  right  by  going  behind  it  and  giving  efficacy 
to  anterior  circumstances  to  defeat  it,  which  they  had  .not  when 
the  right  accrued."    Poole  v.  Fleeger,  36  U.  S.  185. 

It  has  also  been  defined  as  one  that  relates  back  to  and 
gives  to  a  previous  transaction  some  different  legal  effect  from 
that  which  it  had  when  it  happened.  Stcde  v.  Wfditlesey,  17 
Wash.  447.  Again,  it  is  said  to  be  one  intended  to  affect  trans- 
actions which  occurred  or  rights  which  accrued  before  it  be- 
came operative  as  such,  and  ascribes  to  them  effects  not  in- 
herent in  their  language  in  view  of  the  law  in  force  at  the 
time  of  their  occurrence.  Chicago,  B.  dk  Q.  R.  Co.  v.  State, 
47  Neb.  549. 

Under  no  definition  here  given  or  any  other  I  have  been 
able  to  discover  can  Code  Sections  775  or  776  be  said  to  have 
retroactive  effect,  if  given  the  interpretation  asked  by  the 
plaintiff.  This  statute  applies  only  to  conditions  then  existing 
and  such  as  might  thereafter  arise.  The  effectiveness  of  the 
act  does  not  reach  back  beyond  the  day  when  it  was  duly 
passed,  approved,  and  published.  The  legislature  could  not, 
of  course,  impose  liability  upon  the  defendant  for  failure  in 
the  past  to  discharge  a  duty  which  had  not  been  previously 
imposed  upon  it,  nor  is  anything  of  that  kind  implied  in  the 
statute  as  I  am  reading  it.  Nor — to  get  still  closer  to  the  point 
of  this  issue — could  the  legislature  impose  upon  the  defend- 
ant's enjoyment  of  its  franchise  any  new  burden  not  within  the 
scope  of  its  reserved  power.  It  does,  indeed,  impose  a  new 
condition,  but  that  is  precisely  what  its  contract  in  express 
words  allows  it  to  do.  To  keep  that  matter  clear,  let  me  again 
repeat  that  clause  of  the  reservation  (Code  Section  1619) : 

*'And  every  franchise  obtained,  used  or  enjoyed  by  such 
corporation  may  be  regulated,  withheld,  or  be  subject  to  con- 
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ditions  imposed  upon  the  enjoyment  thereof,  whenever  the 
general  assembly  shall  deem  necessary  for  the  public  good." 

To  require  the  defendant,  as  an  additional  condition  of 
the  enjoyment  of  its  franchise,  to  conform  to  the  law  imposed 
upon  other  corporations  of  its  kind  is,  therefore,  strictly  within 
the  terms  of  the  agreement.  The  condition  has  no  retroactive 
effect,  but  has  reference  solely  to  the  future  use  of  such 
franchise. 

Perhaps  it  is  as  well  that  we  here  take  notice  of  a  propo- 
sition which  seems  to  be  glanced  at  in  the  majority  opini(Hi 
and  distinctly  announced  in  a  few  decisions  by  other  courts — 
quite  notably  in  Iowa  Telephone  Co.  v.  Keokuk,  226  Fed.  82 — 
to  the  effect  that  powers  reserved  to  the  state  by  the  consti- 
tutional and  statutory  reservations  to  which  I  have  referred 
have  reference  only  to  the  franchise  or  right  to  be  a  corpora- 
tion, and  not  to  the  franchises  or  contract  rights  which  such 
corporation  may  obtain  or  acquire  in  carrying  out  the  pur- 
poses of  its  organization.  In  the  case  referred  to,  after  noting 
the  distinction  between  a  franchise  to  exist  as  a  corporaticm 
and  a  franchise  subsequently  acquired  by  contract  with  or 
grant  from  a  city  or  town,  the  court  proceeds  to  say: 

''The  provisions  of  the  Code  and  the  Constitution,  as 
aforesaid,  clearly  have  reference  to  the  powers  granted  to  a 
corporation,  and  have  no  relation  to  the  property  rights  of  a 
corporation  acquired  under  such  powers.  The  corporation 
being  a  creature  of  statute,  the  legislature  expressly  reserved 
the  right  to  change  the  powers  granted  and  to  take  away  such 
powers  at  any  time.  This  reservation  authorized  the  state  to 
even  dissolve  a  corporation  and  destroy  all  its  functions ;  but 
even  this  would  in  no  manner  affect  property  rights  acquired 
by  it  before  its  dissolution  or  destruction." 

Gbing  still  further  in  this  direction,  it  is  declared  that, 
while  the  state  may  thus  dissolve  the  corporation  itself,  and 
the  franchise  to  exist  in  such  capacity  may  be  lawfully 
destroyed,  the  acquired  franchise  obtained  by  the  corporation 
in  its  lifetime  ''continues  unimpaired."    In  other  words,  no 
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matter  what  changes  the  passing  years  may  bring  in  condi- 
tions of  public  service  or  public  convenience,  no  matter  that 
a  franchise  granted  by  a  city  to  a  corporation  under  the  eaqr- 
going  policy  of  pioneer  days  proves  in  later  practice  to  be  a 
clog  upon  municipal  progress  and  oppressively  burdensome 
upon  the  people  intended  to  be  served,  the  state  has  rendered 
itself  impotent  to  do  more  than  to  cancel  the  corporate  charter, 
leaving  the  franchise  itself,  the  one  thing  from  which  relief  is 
needed,  '' unimpaired,"  to  hang  as  an  unbreakable  iron  ring 
welded  about  the  public  neck  until  the  ''heavens  shall  pass 
away  and  the  elements  shall  melt  with  fervent  heat. "  Indeed, 
when  that  great  cataclysm  shall  occur,  I  am  not  at  all  certain 
that  legal  ingenuity  will  not  rise  to  the  occasion  and  announce 
some  solemn  formula  to  render  that  ring  infusible  in  the  final 
conflagration.  Justice  to  my  colleagues  at  this  point  requires 
me  to  admit  that  they  endeavor  to  limit  their  discussion  to  the 
proposition  that  the  legislature  has  not  in  fact  attempted  to 
exercise  its  reserved  power  and  to  withhold  any  opinion  upon 
the  extent  of  that  power  until  a  case  shall  arise  which,  in  their 
judgment,  properly  presents  it.  But  believing,  as  I  do,  that 
Code  Section  776  does  embody  a  purpose  to  give  effect  to  that 
power,  I  cannot  refrain  from  going  into  the  subject  more 
generally  than  does  the  opinion.  Moreover,  while  cheerfully 
assuming  that  such  is  not  the  intention  of  the  majority,  I  am 
convinced  that  the  logical  and  inevitable  trend  of  the  opinion 
is  so  strongly  towards  the  proposition  affirmed  by  the  Federal 
court  in  the  Keokuk  case  as  to  foreclose  its  free  consideration 
when  a  case  comes  before  us  which  confessedly  does  raise  the 
point.  In  this  belief,  and  in  the  conviction  that  the  adoption 
of  the  theory  of  that  case  into  the  law  of  this  state  would  be 
little  less  than  calamitous,  I  find  justification  for  this  dissent. 
Before  leaving  the  subject,  it  is  proper  to  recall  the  rule 
that  the  courts  of  the  state  are  vested  with  final  authority  upon 
the  construction  and  interpretation  of  its  own  statutes,  and  to 
note  that  this  court  has  already  put  a  construction  upon  our 
statutory  reservatipn  of  power  with  respect  to  corporations, 
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wholly  at  variance  with  that  set  forth  in  the  Keokuk  ease. 
Sioux  CUy  Street  B.  Co.  v.  Sioux  City,  78  Iowa  742.  There, 
the  railway  eompany  obtained  the  grant  of  a  franchise  from 
the  dty.    By  the  terms  of  the  grant,  whenever  the  dty  under- 

■ 

took  to  pave  any  street  occupied  by  the  railway  company,  it 
was  required  to  pave  the  space  between  its  rails,  and  no  more. 
Later,  and  after  the  franchise  had  been  accepted,  a  statute  was 
aiacted  l^  the  legislature  authorizing  cities  to  require  street 
railway  companies  to  pave,  not  only  the  space  between  the 
rails,  but  an  additional  space  of  one  foot  on  either  side.  This 
statute,  let  it  be  noticed,  was  general  in  its  terms,  and,  as  in 
Section  776  of  the  Code,  nothing  was  said  differentiating 
between  corporations  obtaining  grants  before  its  enactment 
and  those  thereafter  obtaining  them.  Thereafter,  the  city, 
undertaking  to  pave  certain  streets,  assessed  against  the  com- 
pany the  expense  of  paving  the  space  between  the  rails  and 
one  foot  outside  thereof,  as  provided  by  the  statute,  and  the 
company  took  the  matter  into  the  courts,  denying  its  liability 
and  advancing  the  same  reasons  therefor  which  are  relied  upon 
by  the  defendant  in  this  case.  The  trial  court  ruling  in  favor 
of  the  dty,  an  appeal  was  taken  to  this  court,  where  it  was 
argued  that,  the  grant  of  the  franchise  having  been  accepted, 
it  had  the  force  of  a  contract,  the  obligation  of  which  neither 
the  state  nor  the  city  could  impair  by  imposing  upon  the  com- 
pany new  or  additional  burdens.  Overruling  the  point,  the 
court  referred  to  Code  Section  1619,  which  we  have  already 
quoted,  and  said : 

''The  state  reserved  the  power  not  only  to  repeal  or  amend 
the  articles  of  incorporation  of  such  corporations  as  should  be 
organized  after  its  enactment,  but  to  impoee  such  condiiions 
upon  the  enjoyment  of  the  franchises  obtained  thereunder  as 
the  general  assembly  might  deem  necessary  for  the  public 
good.  Plaintiff's  franchise  consists  of  the  privileges,  powers 
and  rights  conferred  upon  it  by  the  general  statutes  and  its  ar- 
ticles of  incorporation,  but  it  assumed  them  subject  to  the  right 
and  power  reserved  to  the  state  by  the  statute.    The  reserva- 


Apr.  1916]  State  v.  Iowa  Tel.  Co.  649 

tion  was  a  condition  of  the  grant.  Now  the  object  of  plaintiff's 
organization  was  to  construct,  maintain  and  operate  street 
railways  and  other  railways  in  the  city  and  adjacent  thereto. 
The  power  and  privilege  of  doing  that  particular  thing  are  its 
franchiie.  The  act  of  the  twentieth  general  assemUy,  as 
applicable  to  it,  imposes  it  as  a  condition  upon  which  it  may 
enjoy  that  franchiee  that,  when  the  city  determines  that  the 
street  shall  be  paved,  it  shall  bear  the  cost  of  paving  between 
its  rails  and  one  foot  in  width  outside  of  them.  That  the  gen- 
eral assembly  had  the  power  under  the  reservatimi  to  impose 
the  condition,  we  think  there  can  be  no  doubt.** 

The  distinguished  writer  of  that  opinion,  Beed,  J.,  is  still 
living ;  and  if  the  precedent  so  established  shall  have  its  proper 
effect  to  save  the  state  and  its  municipalities  from  the  thrall- 
dom  with  which  the  other  theory  threatens  them,  he  may  con- 
gratulate himself  upon  his  title  to  the  gratitude  of  the  people 
whose  service  he  has  h<mored.  Appeal  from  that  decision  was 
taken  to  the  Supreme  Court  of  the  United  States  and  there 
affirmed  (138  U.  S.  98).  The  point  was  there  distinctly  made 
that  the  ordinance  or  contract  between  the  city  and  the  com- 
pany was  neither  part  of  the  articles  of  incorporation  nor  of 
its  by-laws,  rules  or  regulations,  and  that  it  was  not  a  fran- 
chise, within  the  meaning  of  the  statutory  reservation  of  power. 
This  contention,  which  is  the  identical  proposition  affirmed  in 
the  Keckvk  case,  was  distinctly  disapproved.    The  court  says : 

^^The  company  took  its  franchise  subject  to  such  legisla- 
tion as  the  state  might  enact.  This  is  plain  from  the  provision 
of  Seetion  1090  of  the  Code  (Section  1619  of  the  present 
Code).  •  •  .  The  legislature  had  the  power  not  only  to 
repeal  and  amend  the  articles  of  incorporation  of  the  com- 
pany, but  to  impoee  any  conditions  upon  the  enjojrment  of 
its  franchise  which  the  general  assembly  might  deem  necessary 
for  the  public  good.  The  reservation  of  this  power  was  a 
condition  of  the  grant.** 

Again,  the  court  says : 

**The  right  to  operate  the  railway  in  the  streets  is  a  from- 
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chise  obtained  through  the  power  given  to  the  dty  by  the 
state,  but  the  state  reserved  the  power  to  regulate  suck  franr 
chise  and  impoee  candttiom  upon  it/^ 

Finally  the  court  says — and  to  this  I  call  special  atten- 
tion, because  of  its  direct  bearing  on  the  further  suggestion  in 
the  majority  opinion  that  to  give  the  statute  force  as  I  con- 
strue it  is  to  find  ourselves  at  variance  with  the  constitutional 
provision  against  impairing  the  obligation  of  contracts : 

"iVo  question  can  an$e  a»  to  the  impoirmeni  of  the  obU- 
gation  of  a  contract,  when  the  company  accepted  aU  of  Us 
corporate  powers  subject  to  the  reserved  power  of  the  state 
to  modify  its  charter  and  to  impose  additional  burdens  upon 
the  enjoymait  of  its  franchise. ' ' 

This  ruling,  whieh  obviates  the  objection  that  my  con- 
struction of  the  statute  would  work  an  unconstitutional  impair- 
mttit  of  the  contract,  is  so  direct  and  authoritative  that  fur- 
ther argumeit  along  that  line  is  unnecessary.  That  objection 
being  removed  or  overruled  takes  with  it  the  further  assertion 
of  ''vested  rights/'  The  corporation  has  no  rights  which  are 
SO'  vested  as  to  be  immune  against  the  proper  exercise  of  the 
state's  reserved  power.  It  has,  of  course,  the  right  to  acquire 
and  accumulate  property,  of  which  neither  state  nor  city  can 
deprive  it,  save  as  follows:  If,  as  may  well  happen  with 
respect  to  some  species  of  corporate  property,  the  proper  exer- 
cise of  the  reserved  power  of  the  state  operates  to  destroy  or 
diminish  its  value,  or  interfere  with  its  profitable  use,  it  is 
damnum  absque  injuria;  for,  the  right  of  the  state  so  to  do 
being  provided  for  in  the  contract,  the  resultant  injury  is  not 
a  wrong.  But,  so  far  as  the  corporation  has  or  acquires  prop- 
erty or  rights  which  are  beyond  the  sphere  or  scope  of  the 
powers  reserved  by  the  state,  they  are  protected  as  sacredly 
and  by  the  same  guaranties  as  are  those  of  a  natural  persQO. 
Under  our  law,  therefore,  the  right  of  a  corporation  to  ho^l 
and  enjoy  a  public  franchise  by  grant  from  a  city  or  town  is  ^ 
right  obtained  and  held  subject  to  the  control  of  the  state,  and 
its  enjoyment  is  subject  to  such  additional  conditions  as  the 
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state  may,  in  its  wisdom,  from  time  to  time  place  upon  it. 
The  subject  is  thoroughly  considered  in  Oreenwood  v.  Freight 
Co.,  105  U.  S.  13  (26  L.  Ed.  961).  There,  a  street  railway 
corporation  known  as  the  Marginal  Company  obtained  by  act 
of  the  legislature  the  grant  of  a  franchise  to  construct  and 
operate  a  railway  upon  the  streets  of  Boston.  The  grant  was 
accepted  and  certain  lines  of  the  railway  constructed.  Five 
years  later,  another  railway  company  was,  by  a  similar  act, 
authorized  to  construct  another  railway  along  and  upon  the 
same  streets,  and  to  condemn  for  such  use  the  railway  of  the 
first  company.  The  validity  of  the  last  grant  was  contested 
in  the  courts,  on  the  ground  of  its  alleged  interference  with  the 
rights  which  had  vested  under  the  original  grant.  The  case 
having  reached  the  Federal  court  of  last  resort,  the  second 
granty  which  wholly  destroyed  the  franchise  of  the  original 
company,  was  held  to  be  a  valid  exercise  of  the  power  reserved 
to  the  state  to  amend  or  repeal  the  act  of  incorporaticm.  Speak- 
ing of  the  effect  of  the  repeal  of  a  corporate  charter,  the  court 
says: 

''One  obvious  effect  is  that  it  (the  corporation)  no  longer 
exists.  Its  life  is  at  an  end.  Whatever  force  the  law  may 
give  to  transactions  into  which  the  corporation  entered,  and 
which  were  authorized  by  the  charter  while  in  force,  it  can 
originate  no  new  transactions  dependent  upon  the  power  con- 
ferred by  the  charter.  .  .  .  Personal  and  real  property 
aoquired  by  the  corporati<m  during  its  lawful  existence,  rights 
of  contract,  or  choses  of  action  so  acquired,  and  which  do  not 
in  their  nature  depend  upon  the  general  powers  conferred  by 
the  charter,  are  not  destroyed  by  such  a  repeal.  •  •  .  It 
results  from  this  view  that,  whatever  right  remained  in  the 
Mai^inal  Company  to  its  rolling  stock,  its  horses,  its  harness, 
its  stables,  the  debts  due  it,  and  the  funds  on  hand,  if  any,  it 
no  longer  had  the  right  to  run  its  cars  through  the  streets,  or 
any  of  the  streets,  of  Boston.  .  .  .  Whether  this  action 
was  oppressive  or  unjust,  in  view  of  the  public  good,  or  whether 
the  legislature  was  governed  by  sufficient  reason  in  thus  repeal- 
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ing  the  charter  of  one  company  and  in  chartering  another, 
is  not,  as  we  have  seen,  a  judicial  question  in  this 
case." 

So  the  Massachusetts  court,  after  upholding  the  right  of 
the  state  to  create  a  corporation  and  reserve  the  right  to  con- 
trol it,  says  that  the  legislature  may  ''grant  absolutely  or  on 
condition ;  so  they  may  grant  during  pleasure,  or  until  a  cer- 
tain event  happens.  And  if  a  grami  he  accepted  on  the  temu 
prescribed,  it  becomes  a  compact,  and  ths  grantees  can  haive 
no  reason  to  complain  of  the  execution  of  their  own  contract." 
Crease  v.  Bahcock,  23  Pick.  (Mass.)  334,  342.  See,  also, 
McLaren  v.  Pennington,  1  Paige  Ch.  (N.  Y.)  102,  107. 

A  corporation  was  chartered  in  the  state  of  Maine  in  the 
year  1833,  when  a  general  statute  was  in  existence,  reserving 
to  the  state  the  right  to  repeal  or  amend  the  charter.  In  1839, 
another  general  statute  was  enacted,  charging  stoddudders  in 
corporations  chartered  after  1831  with  personal  liability  for 
corporate  debts.  The  company  thereafter  contracted  a  debt 
which  the  creditor  undertook  to  enforce  against  one  of  the 
stockholders.  His  right  to  do  so  was  sustained  on  the  theory 
that  placing  this  additional  burden  upon  the  stockholders  was 
within  the  reserved  power  of  the  state.  The  court  adds  this 
pertinent  remark : 

''If  the  corporators  were  not  satisfied  with  their  indi- 
vidual liabilities,  tiiey  had  it  in  their  power  to  cease  incurring 
them.''    Stanley  v.  Stanley,  26  Me.  191. 

So,  too,  this  court,  in  an  early  period  of  its  history,  reply- 
ing to  the  complaint  that  the  exercise  of  the  reserved  power 
was  a  hardship  upon  the  corporation  and  possibly  destructive 
of  its  property,  said : 

"If  the  corporation  have  suffered  from  the  undue  exercise 
of  such  power,  they  have  only  to  censure  themselves  for  the 
folly  of  accepting  the  grant  upon  the  terms  specified."  Mi$^ 
ers'  Bank  v.  United  States,  1  G.  Greene  553,  563.  - 

This  case  is  cited  in  our  recent  case.  State  v.  Dee  Moines 
City  R.  Co.,  159  Iowa  259.    The  opinion  in  the  latter  case. 
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written  by  Deemer,  J.,  discusses  very  thoroughly  and  con- 
vincingly several  principles  having  an  important  bearing  upon 
the  case  in  hand,  and  may  be  studied  with  profit. 

To  recapitulate :  The  reserve  power  in  the  state  to  impose 
upon  defendant  the  duty  of  compliance  with  the  same  terms 
which  are  required  of  all  other  telephone  companies  is  clear 
and  ample;  the  general  terms  of  Code  Section  776  are  broad 
and  general  enough  to  include  the  defendant,  and,  as  a  matter 
of  even-handed  justice,  it  should  be  so  applied ;  to  thus  enforce 
it  neither  impairs  the  obligation  of  the  contract  implied  in  the 
grant  nor  interferes  with  any  vested  rights;  and  it  neither 
declares  nor  works  a  forfeiture;  nor  does  it  have  any  retro- 
spective effect.  It  is  the  wise  policy  of  this  state  to  grant  no 
exclusive  rights,  and  to  place  upon  a  common  level  of  right 
and  of  opportunity  before  the  law  all  persons  pursuing  the 
same  lawful  business,  and  to  grant  no  special  public  privileges 
which  are  not  terminable  whenever  the  state,  acting  through 
its  proper  authorities,  shall  find  such  action  promotive  of  the 
public  good. 

For  the  reasons  stated,  I  dissent  from  the  opinion 
expressed  by  the  majority,  and  would  afSrm  the  judgment 
below. 

Preston,  J.  (dissenting.) — I  also  dissent.  In  my  opinion, 
the  reserved  power  exists,  as  contended  for  by  appellee,  and 
that  question  is  in  the  case  for  determination.  I  concur  in 
Justice  Weaver's  conclusion  that,  by  Sections  775  and  776  of 
the  Code,  the  legislature  has  exercised  the  power.  I  would 
affirm. 


Oeorge  a.  Steele,  Appellant,  v.  Mrs.  S.  M.  Inqraham, 

Appellee. 

jsvujfiNOE:     Parol  Evidence — Ckmtndlctlng  Date  of  Maturity  of 
1    PromiflBory  Koto.     The  date  of  maturity  of  a  promissory  note 
may  not  be  contradicted  by  evidence  of  an  oral  conyersation  prior 
to  the  signing  of  the  note. 
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TBIAL:    initnictioii  to  Jtiry— Duty  of  Jury  to  Obey.    The  instrac- 

2  tions  ooDstitute  the  law  of  the  case  for  the  jury,  and  a  judgment  on 
A  verdict  contrary  to  the  instructionB  will  be  reversed. 

BILIig  AHD  NOTES:    Ooii8ldentio&— Failure  of  OonslderatloiL    An 

3  entire  failure  of  consideraticm  for  a  note  defeats  the  note  as  to  one 
against  whom  such  plea  is  available.  Held,  evidence  insufficient  to 
sustain  a  verdict  finding  such  failure  of  consideration. 

Appeal  from  Polk  Districi  Court. — ^Lawrence  De  Graff, 

Judge. 

Saturday,  December  18, 1915. 

Rehearing  Denied  Friday,  Apro.  7,  1916. 

Action  on  promissory  note  resulted  in  verdict  and  judg- 
ment thereon  for  defendant.    The  plaintiff  appeals. — Reversed. 

A.  L.  Steele,  for  appellant. 

Fred  F.  KeitUey  and  J.  0,  Myerly,  for  appellee. 

Ladd,  J. — The  defendant  exchanged  a  tract  of  land  in 
Kansas  for  a  farm  in  Iowa.  Therein  W.  W.  Comwell  acted  as 
her  agent.  She  gave  him  the  note  of  $175,  payable  one  year 
after  date,  in  part  at  least  for  services  so  rendered.  As  the 
note  was  transferred  after  maturity,  the  defenses  pleaded  were 
quite  as  available  as  though  Comwell  had  sued.  The  defend- 
ant alleged,  in  an  amendment  to  the  answer : 

^'Comwell  obtained  said  note  from  defendant,  and  as  a 
consideration  therefor,  the  said  Comwell  agreed  to  put  in 
writing  his  said  agreement  that  he  would  sell  said  land  for 
the  defendant  within  a  year  for  $80  per  acre,  or  rent  said  land 
on  or  before  the  1st  of  March,  1913,  to  a  responsible  tenant 
for  five  years,  at  the  annual  rental  of  $3.50  per  acre,  and  that 
said  note  should  become  due  and  payable  only  when  he  had 
performed  said  agreements." 

If  such  an  agreement  there  was,  it  was  not  reduced  to 
writing.    The  original  answer  averred  that  the  consideration 
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had  failed  and  that  defendant  was  compelled  to  .rent  at  a 
lower  rate  and  to  sell  the  land  at  a  sacrifice.  The  issue  of  f  rand 
and  evidence  bearing  thereon  were  withdrawn  from  the  jury. 
The  burden  of  proof  was  on  the  defendant^  and  to  sustain 
the  averment  of  the  answer,  she  testified  that  she  was  reluctant 
about  making  the  deal ;  that  Cornwell  ui^ed  her  to  exchange, 

saying  that,  if  she  did  so,  he  would  either 
1.  bvidbngb:  pa-     rent  the  farm  for  her  **for  five  years  at  $3.50 

i*ol  ovidoAco  * 

contradictink      per  acre  or  I  will  sell  it  for  you  in  one  year 

date  of  matuii-     ^  .^  ^ 

TOry'mfte?^*"      if  you  will  give  me  the  exclusive  right  to  do 

this;"  that  after  some  negotiations  the  deal 
was  made,  she  relying  on  said  promise;  that  thereafter  she 
said  to  him,  in  substance,  that,  as  she  was  getting  no  money, 
she  could  not  pay  any  commission  then,  and  he  responded, 
''That  don't  make  any  difference  about  commission ;"  he  could 
wait  for  same  ''until  he  sold  the  farm."  A  day  or  two  later, 
she  gave  the  note  payable  one  year  after  date,  there  being  no 
conversation  at  the  time,  save  as  to  the  amount  and  his  agree- 
ment to  reduce  his  promise  to  writing.  She  testified  further 
that  she  did  not  own  the  Iowa  land  at  the  time  of  the  trial. 
This  is  all  the  evidence  favorable  to  plaintiff  bearing  on  the 
issues. 

1.  In  the  fifth  instruction,  the  jury  was  directed  to  ascer- 
tain whether,  as  an  inducement  of  exchange,  Cornwell  under- 
took to  sell  the  farm  at  $80  an  acre  within  one  year,  or  rent 
same  for  five  years  at  a  rental  of  $3.50  an  acre,  and,  further, 
whether  at  such  a  time  he  agreed  that  said  note  should  become 
due  and  payable  only  when  he  had  done  so,  exacting  an  afSrma- 
tive  finding  as  to  both  to  warrant  a  verdict  for  defendant. 
There  was  no  competent  evidence  of  any  agreement  as  to 
when  the  note  became  due,  save  that  found  in  the  note.  The 
answer  admitted  the  making  and  delivery  of  the  note.  "What 
Cornwell  said  related  only  to  the  time  of  payment  of  the  com- 
mission. When  the  note  was  executed,  a  day  or  two  later,  the 
time  of  payment  was  inserted  therein, ' '  12  months  after  date. ' ' 
This  would  be  after  the  lapse  of  the  year  in  which  Cornwell 
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is  said  to  have  stated  that  he  would  sell  the  farm.  The  parties 
having  definitely  agreed  in  writing  as  to  time  of  payment,  the 
terms  of  the  note  might  not  be  varied  by  the  evidence  of  the 
previous  conversation,  in  which  a  different  time  of  payment 
was  proposed.  In  other  words,  an  oral  understanding,  had  a 
day  or  two  before  the  execution  of  a  written  agreement  on  the 
same  subject-matter,  is  merged  therein,  and  may  not  be  proved 
over  an  objection  that  it  tends  to  vary  the  terms  of  a  written 
instrument. 

2.  In  the  sixth  instruction,  the  jury  was  told  that,  in 
order  to  find  for  defendant,  it  must  appear  by  a  ''preponder- 
ance of  the  evidence  that  the  defendant  liad  given  the  said 

Comwell  one  full  year  from  and  after  the  22d 

*•  S^jS'J?''^   <*ay  of  J^«»  A-  D.  1912,  in  which  to  make  sale 
duty o/jurytc    ^f  g^id  land,  or  had  given  him  until  March  1, 

1913,  to  rent  the  same  for  $3.50  per  acre. 
And  if  defendant  has  failed  to  satisfy  you  by  a  preponderance 
of  the  evidence  that  she  retained  the  land  for  at  least  one  year, 
giving  said  Cornwell  the  right  to  sell  or  rent  the  said  land 
under  the  terms  and  conditions  contained  in  said  alleged  con- 
tract, then  plaintiff  is  entitled  to  recover  as  prayed  in  his 
petition/' 

The  record  is  silent  as  to  when  defendant  parted  with  the 
Iowa  farm,  and,  had  this  instruction  been  followed  by  the  jury, 
the  verdict  must  have  been  for  the  plaintiff. 

3.  The  evidence  tended  to  show  that  Comwell,  in  order 
to  induce  the  defendant  to  exchange  the  Kansas  land  for  an 
Iowa  farm,  promised  that,  if  the  exchange  were  made,  he  would 

sell  the  Iowa  farm  for  $80  an  acre  within  one 
'  NOTB8:  consid-    year  or  rent  the  same  at  $3.50  an  acre  for  five 

oration :  f all- 
ure of  consld-      years,  and  that  he  would  reduce  such  agree- 

eration. 

ment  to  writing;  and  that  she  executed  the 
note  in  consideration  of  such  agreement,  as  well  as  his  services 
in  making  the  exchange,  and  this  issue  would  rightly  have  been 
submitted  to  the  jury  had  there  been  any  evidence  that  Com- 
well was  given  the  exclusive  sale  of  the  land  for  one  year  in 
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addition  to  the  showing  of  failure  to  sell  or  rent  the  same. 
Because  there  was  not  sufficient  evidence  to  support  the  ver- 
dict, and  because  of  the  errors  in  the  instructions,  the  judg- 
ment is — Reversed. 

Debmeb^  Gatnob  and  Salinger,  JJ.,  concur. 


J.  R.  WiLLEY,  Appellant,  v.  C.  G.  Hite  et  al.,  Appellees. 

TBAUDUIiENT  OONVETANOES:     Husband  to  Wife— Joint  Aoca- 

1  mnlatioiis.  Evidence  reviewed,  and  held  to  show  (a)  that  the 
claim  of  the  wife  that  she  owned  the  proceeds  used  in  buying  the 
land  in  question  was  unfounded,  (b)  that  said  proceeds  were  the 
result  of  the  joint  efforts  of  husband  and  wife,  and,  the  land  being 
deeded  to  them  jointly,  they  each  owned  an  undivided  half  thereof. 

ESTOPPEL:    Wife's  Property  in  Hnsband's  Name— Credit  Extended 

2  to  Husband.  A  wife  who  permits  her  husband  to  take  convey- 
ance of  her  property  in  his  own  name — ^who  thereby  permits  and 
invites  the  world  to  look  upon  and  treat  him  as  the  owner,  and 
thereby  enables  him  to  secure  a  false  credit — is  estopped  to  assert 
her  ownership  against  the  one  deceived. 

FRAUDULENT  GONVEYANOES:     Fraodnlent  Oonyeyance  WUdi 

3  Does  Not  Defraud — Setting  Aside— Husband  and  Wife.  A  con- 
veyance of  land,  fraudulent  in  fact,  will  not  be  set  aside  at  the  in- 
stance of  a  creditor,  when  the  land  is  already  so  heavily  encum- 
bered that  no  possible  equity  remained  for  the  creditor  intended  to 
be  defrauded. 

Deemeb,  J.,  dissents. 

PRINCIPLE  APPLIED:  A  husband  and  wife  both  owned  an 
undivided  half  of  the  land.  The  husband,  with  intent  to  defraud  his 
creditor  and  with  his  wife 's  connivance,  deeded  his  half  to  her.  The 
homestead  right  had  never  been  set  off.  At  the  time  of  the  fraudu- 
lent conveyance  the  land  (106^  acres)  was  already  mortgaged  for 
$5,480.  The  entire  tract  was  worth  $10,050.  The  40  acres  for 
homestead,  with  buildings,  were  worth  $7,000.  The  66^  acres,  with- 
out the  homestead  40,  were  worth  about  $3,650.  Of  course  the  wife 
already  owned,  in  her  own  right,  one  half  of  the  66^  acres.  Held, 
the  fraudulent  conveyance  did  not,  in  fact,  injure  or  hinder  the 
creditor,  and  the  conveyance  would  not  be  set  aside. 

Vol.  1751a. 


1 


658  WiLLST  V.  HiTE.  [175  Iowa 

Appeal  from  CarroU  DMrici  Court. — P.  M.  Powsbs,  Judge. 

Thubsdat,  Novsmbeb  5, 1914. 
Bbheaiunq  Denied  Friday,  April  7,  1916. 

AcnoN  to  set  aside  certain  conveyances  claimed  to  have 
been  made  to  defraud  creditors. — Affirmed. 

W.  C.  Saul  and  B.  I,  Salinger,  for  appellant. 
Brown  McCrary  and  George  O.  Bowen,  for  appellees. 

OatnoRi  J. — On  March  6, 1908,  the  defendants  herein,  C. 
O.  Hite  and  M.  E.  Hite,  his  wife,  purchased  the  land  in  con- 
troversy from  one  Joseph  D.  Osborne,  and  a  deed  therefor  was 

executed  to  them  jointly,  and  duly  filed  for 

'  csoKmBTANCTs:     record  on  March  12,  1908.    On  the  22d  day 

huslMind  to  ^ 

wif e :  Joint  ac-    of  February,  1910,  C.  G.  Hite  became  indebted 

cumulatloiifl.  *^ '  ' 

to  the  plaintiff  upon  certain  promissory  notes. 
These  notes  became  due  February,  1911,  and  thereafter,  on 
the  25th  day  of  March,  1911,  suit  was  brought  upon  them 
against  C.  G.  Hite  and  others,  and  all  defendants  in  that  suit 
answered  April  17,  1911.  On  the  18th  day  of  October,  1911, 
judgment  was  entered  against  the  defendant  C.  G.  Hite  for 
the  full  amount  of  said  notes  and  costs.  On  the  22d  day  of 
April,  1911,  C.  G.  Hite  conveyed  his  interest  in  said  property, 
by  warranty  deed,  to  his  wife,  M.  E.  Hite,  conveying  therein 
to  her  an  undivided  half  interest  in  the  land  in  controversy. 
On  the  13th  day  of  October,  1911,  the  defendant  M.  E.  Hite, 
her  husband  joining  therein,  conveyed  all  of  said  land  to  the 
defendant  William  Bowyer.  The  land  in  controversy  con- 
tains 106V^  acres.  At  the  time  of  the  conveyance  from  C.  G. 
Hite  to  his  wife,  M.  E.  Hite,  the  same  was  conveyed  to  her 
subject  to  a  mortgage  of  $5,480.  The  plaintiff  claims  that  the 
deed  made  from  C.  G.  Hite  to  his  wife,  M.  E.  Hite,  of  an 
undivided  one-half  interest  in  the  land  in  controversy,  and 
the  deed  made  by  M.  E.  Hite  to  William  Bowyer,  were  made 
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for  the  purpose  of  hindering,  delaying  and  defrauding  plain- 
tiff in  the  colleetion  of  his  judgment,  and  he  brings  this  action 
to  set  aside  those  conveyances,  and  to  subject  an  undivided 
one-half  interest  in  the  land  theretofore  owned  by  C.  G.  Hite 
to  the  payment  of  said  judgment.    It  appears  that  the  defend- 
ants C.  G.  and  M.  E.  Hite  had  occupied  some  portion  of  this 
106  acres  as  a  homestead  for  three  or  four  years  prior  to  the 
making  of  these  conveyances,  but  the  homestead  had  never 
been  set  off  or  marked  as  such,  nor  was  any  portion  of  said 
premises  set  apart  as  a  homestead  at  the  time  that  this  suit 
was  commenced.  The  defendants  herein  filed  separate  answers. 
Each  of  the  defendants  deny  each  and  every  allegation  of 
plaintiff's  petition,  and  deny  any  intention  to  defraud  the 
plaintiff  in  the  making  of  the  conveyances  complained  of.    The 
Hites  in  their  answers  claim  that  the  purchase  money  of  the 
premises  in  question  was  furnished  by  the  defendant  M.  E. 
Hite,  and  that  without  her  knowledge  or  consent  the  deed  of 
conveyance  was  made  by  Osborne  in  the  name  of  both  of  the 
defendants,  instead  of  in  the  name  of  the  wife,  and  that  the 
same  was  an  error  or  mistake;  that  thereafter  C.  G.  Hite 
agreed  with  his  wife  to  convey  the  legal  title  of  the  entire 
premises  to  her.    They  both  claim  that  they  have  lived  upon 
these  premises,  in  a  house  situated  thereon,  for  more  than 
four  years  last  past ;  that  this  was  their  only  home  and  home- 
stead.   They  claim  that  they  had  a  valid  and  existing  home- 
stead right  therein  long  prior  to  the  time  that  the  debt  was 
created  on  which  judgment  was  rendered ;  that  the  purpose  in 
making  the  deed  to  William  Bowyer  was  to  purchase  another 
homestead;  that  the  defendant  C.  G.  Hite  had  a  claim  and 
homestead  right  in  said  premises  at  all  times.     The  defendant 
Bowyer,    answering  the   petition,   denies   any   intention   to 
defraud ;  affirms  the  matters  set  up  in  the  answer  of  the  other 
defendants  and  alleges  that  he  knew  of  the  homestead  char- 
acter of  the  land ;  knew  the  same  was  encumbered ;  knew  that 
G.  G.  Hite  was  in  poor  health  and  should  be  relieved  from 
the  burden  of  carrying  on  the  work  of  the  farm ;  that  he  paid 
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a  valuable  consideration  therefor  in  good  faith ;  that  he  knew 
nothing  of  plaintiff's  claim  at  the  time  that  he  took  said  con- 
veyance. The  plaintiff  for  reply  says  that,  in  extending  the 
credit  which  made  the  debt  on  which  the  judgment  herein 
sought  to  be  enforced  was  rendered,  the  plaintiff  relied  upon 
the  apparent  ownership  of  said  land  in  controversy,  and  that 
C.  Q.  Hite  was  the  owner  of  an  undivided  half  interest  therein, 
and  that  he  extended  credit  to  C.  G.  Hite  in  reliance  thereon, 
and  that  the  Hites,  by  permitting  the  same  to  appear  of  record 
in  the  name  of  both,  are  now  estopped  from  denying  that  C.  G. 
Hite  was  the  owner  of  an  undivided  half  interest  therein. 
Upon  the  issues  thus  tendered,  the  court  rendered  judgment 
for  the  defendants,  dismissing  plaintiff's  petition,  and  from 
this  judgment,  the  plaintiff  appeals. 

It  appears  that  the  consideration  named  in  the  deed  from 
Osborne  to  these  defendants  was  $6,000;  that  the  deed  was 
made  subject  to  a  mortgage  of  $4,500.  It  appears  that  this 
deed  was  made  on  March  6,  1908,  and  conveyed  the  land  to 
C.  G.  and  M.  E.  Hite  jointly.  It  appears  that  prior  to  the 
purchase  of  this  land,  the  defendants  G.  G.  and  M.  E.  Hite 
owned  certain  land  in  Calhoun  County ;  that  the  record  title 
to  it  was  in  them  jointly ;  that  they  sold  this  Calhoun  County 
land,  and  received  therefor  about  $3,000.  It  appears  that  $500 
was  paid  down  at  the  time  of  the  purchase  of  the  land  in 
question  from  Osborne,  leaving  $1,000  to  be  paid;  that  the 
$1,000  was  later  paid  by  check  made  by  the  defendant  C.  G. 
Hite;  that  the  check  for  $1,000  was  signed  by  G.  G.  Hite; 
that  both  joined  in  the  mortgage  which  was  given  to  secure 
the  balance.  Defendants  claim,  however,  that  this  money  paid 
belonged  to  M.  E.  Hite.  As  to  the  Calhoun  farm,  they  make 
the  same  claim  that  they  make  here,  that,  while  the  deed  was 
in  the  name  of  both  jointly,  M.  E.  owned  the  entire  properly, 
and  the  proceeds  that  came  from  the  sale  of  it.  The  explana- 
tion as  to  how  she  became  the  owner  of  the  Calhoun  County 
farm  might  convince  an  exceedingly  credulous  mind,  but  will 
not  stand  the  test  of  judicial  analysis.    It  appears  from  the 
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evidence  that  they  had  very  little  property  when  they  pur- 
chased the  Calhoun  farm.  It  appears  that  the  transaction 
which  resulted  in  the  purchase  of  the  Calhoun  farm  was  car- 
ried on  entirely  by  C.  G.  Hite;  that  the  draft  for  the  first 
payment  was  sent  by  C.  G.  It  is  claimed  that  the  contract 
for  the  Calhoun  farm  was  made  in  the  wife's  name.  The  eon- 
tract  is  not  produced.  The  defendants  claim  that  it  had  been 
burned  or  destroyed  in  some  way,  but  the  deed  was  made  to 
them  jointly.  It  appears  that  prior  to,  or  at  the  time  that 
chey  bought  the  Calhoun  land,  they  were  living  on  a  rented 
farm  in  Carroll  County.  That  was  13  years  prior  to  the  time 
that  this  action  was  tried. 

M.  E.  Hite  testified  that  her  husband  ''did  the  dickering 
for  the  Calhoun  farm;"  that  he  bought  the  farm  for  her; 
that  she  sent  him  to  make  the  contract ;  that  the  money  that 
was  paid  for  the  Calhoun  farm,  she  said,  was  paid  by  her 
husband,  but  he  got  it  by  disposing  of  her  stock.  The  land 
was  bought  for  $25  an  acre,  and  $200  was  paid  down ;  that 
the  fact  that  the  Calhoun  farm  was  taken  in  the  name  of  both, 
she  said,  was  without  her  knowledge  and  consent.  She  said 
that  the  money  she  got  to  pay  on  this  farm  she  gathered  up 
from  stock  and  personal  property  and  things  of  that  kind; 
that  she  made  a  small  payment ;  that  she  was  very  poor. 

In  leading  up  to  the  purchase  of  this  Calhoun  County 
farm,  the  defendant  M.  E.  Hite  testifies : 

''I  lived  in  Mahaska  County  four  years,  and  before  that, 
in  Marshalltown.  I  had  some  money  when  we  came  from 
Marshalltown  to  Mahaska  County.  I  owned  a  town  property 
located  in  Gilman,  and  it  was  in  my  name.  Removed  from 
Mahaska  County  onto  a  farm  in  Carroll  County.  Rented  it 
from  Grace.  When  we  got  to  Carroll  County,  I  don't  remem- 
ber exactly  how  much  stock  I  had,  but  what  was  there  belonged 
to  me,  and  he  (meaning  her  husband)  had  nothing  but  his 
clothes.  I  had  my  stock  left,  and  I  rented  a  farm.  I  didn't 
rent  it  personally ;  I  let  my  husband  do  that.  The  lease  was 
taken  in  my  name.    What  was  made  on  the  Grace  farm  was 
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my  money,  excepting  what  it  took  to  pay  the  rent.  My  hus- 
band had  a  right  to  work  there  without  pay,  but  I  didn  't  hire 
him.  While  we  lived  on  the  Grace  farm,  the  land  in  Calhoun 
was  bought.  The  negotiations  resulting  in  the  purchase  were 
carried  on  by  my  husband.  He,  and  not  I,  made  the  deal. 
The  money  was  paid  by  him,  but  it  was  got  by  disposing  of 
my  stock.  My  husband  had  no  money  when  the  Calhoun 
County  farm  was  bought.  The  property  I  took  with  me  to 
Mahaska  County  consisted  of  about  six  head  of  cattle  and  four 
horses.  We  stayed  there  four  years.  During  this  time,  my 
husband  accumulated  nothing,  and  we  lost  out.  Didn't  take 
much  stuff  with  me  from  Mahaska  County,  a  few  horses  and 
some  cattle.  We  had  some  lean  years  there.  Rent  was  high, 
and  we  didn't  have  anything  to  start  with  to  amount  to  any- 
thing and  we  didn't  make  much  money." 

C.  G.  Ilite,  in  speaking  of  the  purchase  of  this  Calhoun 
farm,  says : 

* '  We  didn 't  make  any  payments  in  advance.  Didn 't  make 
any  payment  when  we  got  it.  We  bought  it  in  the  fall  and 
the  first  payment  was  made  in  the  spring  following." 

It  appears  that  they  lived  nine  years  on  this  Calhoun 
County  farm ;  that  it  consisted  of  about  80  acres.  In  speaking 
of  the  relationship  of  her  husband  to  her  and  the  property, 
which  is  involved  in  this  suit,  M.  E.  Hite  said : 

''My  husband  was  my  manager  to  run  the  farm  for  me. 
He  did  that,  of  course,  as  a  husband  would.  He  got  his  board 
and  clothes ;  I  guess  he  did ;  I  don't  know  but  what  he  got  all 
he  wanted  to  eat  and  wear. " 

C.  G.  Hite,  testifying  concerning  the  purchase  of  the 
property  in  controversy,  said: 

''The  purchase  money  for  it,  when  it  was  purchased  four 
years  ago,  came  out  of  the  Calhoun  County  farm  consisting 
of  80  acres.  We  got  a  little  bit  paid  on  the  Calhoun  County 
deal  when  I  slipped  down  here  and  made  the  deal  for  the  land 
in  controversy.  When  we  talked  with  Osborne,  we  had  already 
sold  the  Calhoun  County  farm,  and  had  received  a  little  more 


Apr.  1916]  WiLLinr  v.  Hite.  663 

than  $3^000  therefor.  This  was  cash  raised  from  the  sale  of 
the  farm.  We  paid  Osborne  $500  at  the  time.  Think  we 
were  to  pay  $1,000  later  to  get  the  deed.  The  $1,000  was 
later  paid  by  cheek,  by  my  check,  signed  by  me.  We  both 
signed  the  mortgage  to  Osborne  for  the  balance  of  the  pur- 
chase price.'' 

He  claims,  however,  that  this  was  his  wife's  money,  and 
bases  this  claim  on  the  fact,  as  he  says,  tliat,  notwithstanding 
that  the  Calhonn  County  land  was  held  by  them  jointly,  she 
was,  in  fact,  the  owner  of  that  land  and  of  the  proceeds  that 
went  into  the  land  in  controversy. 

''She  frequently,  after  making  the  deed  to  the  land  in 
controversy,  asked  me  to  convey  to  her,  but  I  suppose  I  was 
a  little  stubborn  and  wouldn't  do  it.  I  finally  consented  to 
make  the  deed  that  is  drawn  in  question  in  this  suit.  She 
S£5d  it  was  her  property.  Of  course,  I  am  not  as  well  as  some 
people.  I  have  heart  trouble.  She  said,  'You  know  if  you 
dropped  off,  the  heirs  will  come  in  and  rob  me.'  She  hadn't 
much  equity  in  the  place  and  she  wanted  to  provide  for  her- 
self should  something  happen  to  me. " 

M.  E.  Hite,  touching  the  ownership  of  the  land  in  con- 
troversy, testified : 

"Of  course,  Osborne  made  the  deed  to  us  jointly,  but  I 
discovered  this  as  soon  as  tlie  deed  was  received.  I  don't 
know  why  it  was  made  to  us  jointly,  but  I  knew  it  was  in  my 
name  and  his.  I  made  objection  right  away,  but  I  allowed  it 
to  remain  in  that  way  for  over  three  years,  knowing  that  the 
record  showed  the  title  to  be  in  us  jointly.  I  finally  got  it 
back  from  my  husband.  I  got  the  deed  back  from  him  because 
his  health  was  poor.  He  had  heart  trouble,  and  I  had  been 
asking  him  for  the  last  two  years  to  give  it  back  to  me.  We 
called  a  doctor,  and  he  said  he  was  likely  to  drop  off  any 
minute,  so  I  wanted  the  property  fixed  up." 

It  appears 'that  this  deed  to  her  from  her  husband,  for 
the  land  in  controversy,  was  made  a  few  days  after  the  action 
which  resulted  in  the  judgment  in  question  was  commenced. 
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One  F.  F.  Hunter,  an  attorney  at  Rockwell,  testifying  for 
the  plainti£F,  said : 

'  ^  I  furnished  the  money  about  the  time  the  deal  was  closed 
for  the  Calhoun  County  land.  I  furnished  $500.  Had  a 
mortgage  on  the  land,  subject  to  a  mortgage  of  $1,600.  This 
$1,600  mortgage  ran  to  the  party  from  whom  the  land  was 
purchased.    These  mortgages  were  signed  by  both  the  Hites." 

As  to  the  deed  from  M.  E.  Hite  to  Bowyer,  it  appears  that 
a  short  time  before  the  deed  was  executed,  defendant  Mrs. 
Hite  went  to  Bowyer,  who  is  her  son-in-law,  and  asked  him  if 
he  wanted  to  buy  the  land ;  told  him  that  she  needed  $2,000  in 
cash ;  that  she  would  sell  for  $12,200.  It  appears  that  she  told 
him  the  amount  of  encumbrance  against  it;  that  she  would 
only  need  $2,000  in  cash.  She  asked  him  if  he  could  furnish 
the  cash.  He  said  that  he  had  a  friend  up  in  the  north- 
western part  of  the  state  who  would  let  him  have  the  mon^y. 
It  appears  that  this  deal  with  Bowyer  was  made  just  a  few 
days  before  the  judgment  in  suit  was  entered;  that  three 
notes  were  made  and  signed  by  Bowyer.  These  notes  were 
signed  by  Mrs.  Hite.  No  security  was  given  for  these  notes. 
It  appears  that  these  notes  were  made  the  next  day  after  the 
first  conversation  touching  the  purchase  of  the  land ;  that  Mis. 
Hite  and  Bowyer  went  before  one  Wicks;  that  Wicks  gave 
Mis.  Hite  $2,000  for  Bowyer,  or  Bowyer  got  $2,000  from 
Wicks  and  gave  it  to  Mrs.  Hite.  The  notes  for  the  balance 
were  delivered  to  Mrs.  Hite.  It  appears  that  then  a  deed  was 
executed  and  delivered  to  Bowyer,  signed  by  Mrs.  Hite  alone 
(This  was  on  the  13th  day  of  October,  1911 ) ;  that  the  next  day, 
a  new  deed  was  drawn  up,  signed  by  the  husband,  C.  O.  Hite, 
in  lieu  of  the  deed  made  on  October  13th.  It  appears  that 
Bowyer  had  very  little  property.  The  next  day,  Mrs.  Hite 
returned  to  Wicks  the  $2,000  that  she  had  received  as  part 
payment  on  the  land.  Mrs.  Hite  claims  that,  when  she  went 
to  Wicks,  it  was  for  the  purpose  of  seeing  if  she  could  raise 
the  money  on  the  other  notes,  but  that  instead  of  selling  her 
notes  she  bought  the  note  that  Bowyer  had  given  to  Wicks  for 
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$2,000.  She  says  she  supposed  that  he  got  the  money  from 
Wicks  and  gave  his  note  for  it.  She  returned  the  money  to 
Wicks  the  next  day  and  took  the  note  that  Bowyer  had  given 
to  Wicks  for  the  money. 

''Wicks  told  me  that  he  held  the  note,  and  then  I  proposed 
to  buy  it.  Wicks  said  he  held  my  son-in-law's  note  payable 
on  demand.  Told  me  the  amount  was  $2,000.  Said  it  was  for 
the  $2,000  Bowyer  paid  me  the  day  before.  I  told  Wicks  I 
didn't  want  to  use  the  money,  and  asked  him  if  he  would  sell 
the  note  and  he  said  he  would.  The  note  was  payable  on 
demand." 

Mrs.  Hite  testified : 

''After  I  bought  the  note,  I  went  to  Bowyer  and  asked 
him  if  he  could  pay  that  note  on  demand.  He  said,  'I  have 
the  money  promised  me.'  " 

It  appears  that  the  notes  taken  for  the  Bowyer  land  are 
all  now  in  the  possession  of  Mrs.  Hite,  and  are  past  due ;  tiiat 
the  Hites  are  still  in  possession  of  the  land,  and  are  holding 
it  under  no  lease  or  contract  with  Bowyer.  It  does  not  appear 
that  Bowyer  paid  anything  on  the  notes,  interest  or  otherwise. 
It  does  not  appear  that  he  has  taken,  or  attempted  to  take, 
possession  of  the  property.  It  aflSrmatively  appears  that  the 
Hites  have  occupied  it  the  same  as  before  the  sale,  under  no 
arrangement  with  Bowyer  for  rent  or  otherwise.  It  appears 
that  Bowyer  took  the  deed  to  this  land  without  the  husband's 
joining  in  the  deed.  It  appears  that  he  took  Mrs.  Hite's  state- 
ment as  to  the  title  to  the  land  and  the  encumbrance  upon  it. 
He  had  no  abstract  and  asked  for  none.  It  appears  that  he 
had  no  money,  and  very  little  property;  was  a  renter  on  a 
small  farm;  that  the  banker,  Wicks,  and  the  defendant,  Mrs. 
Hite,  took  his  notes,  if  their  story  is  true,  without  any  secur- 
ity's being  asked  for,  or  given ;  without  any  arrangement  as  to 
when  possession  of  the  land  would  or  could  be  taken ;  that  the 
next  day  after  receiving  the  money  she  returned  the  same  to 
Wicks.  At  best,  she  says  it  was  the  next  day.  Mr.  Wicks  was  not 
a  witness  in  this  case.    So  it  appears  that  this  banker  parted 
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with  $2,000  to  Bowyer  without  any  aecurily  therefor,  except 
tiiat  Bowyer  was  the  cn*antee  in  a  deed  executed  by  the  wife, 
in  which  her  huaband  did  not  join.  She  claimed  that  she 
needed  the  $2,000  and  had  to  have  it,  and  yet  she  says  that 
she  returned  the  $2,000  the  next  day  because  she  preferred  a 
note,  on  demand,  that  would  draw  interest.  Then  she  imme- 
diately proceeded  to  ask  Bowyer  whether  he  could  pay  the 
note  on  demand,  and  he  told  her  that  he  could  because  Lilly 
had  promised  him  the  money. 

There  is  more  testimony  bearing  upon  these  questions,  but 
we  think  that  this  is  sufficient  to  show  the  trend  of  the  trans- 
action, and,  from  the  whole  record,  we  reach  the  conclusion 
that  the  consideration  in  the  Calhoun  County  land  was  the 
product  of  the  joint  efforts  of  these  defendants,  and  that  the 
unpaid  purchase  price  was  secured  by  their  joint  obligations; 
that  the  proceeds  received  from  the  sale  of  the  Calhoun  County 
property  was  the  joint  property  of  these  defendants ;  that  the 
same  represents  the  consideration  paid  Osborne  for  the  land 
in  controversy,  except  such  deferred  payments  as  were  secured 
by  their  joint  obligations.  We  find,  therefore,  that  at  the 
time  the  deed  was  made  by  Mrs.  Hite  to  her  husband,  who 
owned  an  undivided  one-half  interest  in  the  land,  the  sale 
made  by  him  to  her  was  without  consideration,  and  was  made 
by  him  after  he  had  been  served  with  notice  of  the  commence- 
ment of  the  suit  that  resulted  in  this  judgment,  and  was  made 
for  the  purpose  of  avoiding  his  obligations  to  the  plaintiff. 
Though  there  is  no  direct  proof  upon  the  point,  we  are  satisfied 
from  the  whole  record,  and  from  the  conduct  of  the  other 
defendant,  Mrs.  Hite,  that  she  knew  of  his  purpose  and  intent, 
and  received  the  conveyance  from  him  for  the  purpose  of  aid- 
ing him  in  carrying  out  his  intent  to  defraud. 

As  to  the  conveyance  to  Bowyer,  we  find  from  the  whole 
record,  from  the  haste  with  which  it  was  carried  on,  the  man- 
ner in  which  it  was  carried  on,  that  it  was  made  in  furtherance 
of  the  same  scheme  and  purpose,  and  purely  colorable  to  that 
end ;  that  no  valid  consideration  passed,  in  fact,  from  Bowyer 
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to  her  for  the  deed ;  that  the  passing  of  the  money  from  Bow- 
yer  to  her,  through  Wicks,  and  the  return  of  the  money  by 
her  to  Wicks,  wils  only  a  colorable  transaction,  carried  on 
between  them,  to  the  end  that  it  might  be  made  to  appear  that 
Bowyer  had  paid  to  her  a  valuable  consideration  for  the  land. 
It  is  next  contended  that  the  defendant  M.  £.  Hite,  hav- 
ing permitted  the  title  to  an  undivided  half  interest  in  the 
land  to  remain  in  the  name  of  her  husband,  C.  G.  Hite,  and 

credit  having  been  extended  to  him  upon  the 
2.  bbtofpbl:  strength  of  his  apparent  ownership,   it   is 

wife's  proi>ttr- 

ty  in  husband's    inequitable  to  allow  her  to  assert  that  he  had 

name :  credit 

husiMu^  *o        no  interest  therein  as  against  those  who,  in 

extending  credit,  relied  upon  his  apparent 
ownership. 

Die  plaintiff  testified  that  he  would  not  have  taken  the 
notes,  or  parted  with  his  property  for  which  the  notes  were 
given,  had  not  the  signature  of  C.  G.  Hite  been  on  the  note, 
and  had  he  not  believed  that  the  land  standing  on  the  records 
in  Carroll  County  belonged  to  him.  The  notes  were  given  by 
W.  C.  Hite  for  stock  and  machinery,  and  C.  G.  Hite  signed 
them  as  surety.    Plaintiff  testifies : 

''I  understood  at  the  time  I  accepted  the  notes  that  C.  G. 
Hite  had  106  acres  of  land  in  Carroll  County  with  about  $5,000 
against  it." 

Upon  this  branch  of  the  case,  we  find  the  fact  to  be  that 
the  plaintiff  did  extend  credit  to  the  signature  of  C.  G.  Hite, 
in  reliance  upon  his  apparent  ownership  of  an  undivided  half 
interest  in  the  property  in  controversy,  and  that  she  is  now 
estopped  to  assert  a  claim  to  the  entire  property  as  against 
the  creditors  of  her  husband.  In  Lyman  v.  Cessford,  15  Iowa 
229,  we  find  this  doctrine  affirmed.  See,  also.  White  v,  Mor- 
gan, 42  Iowa  113.^ 

In  Langford  v,  Thwrlhy,  60  Iowa  105,  107,  this  court  used 
the  following  language : 

''We  have,  then,  the  common  case  of  a  husband  and  wife 
acquiring  property  by  their  joint  industry  and  management, 
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with  all  the  property  in  the  husband's  name,  and  a  conveyance 
thereof >  without  consideration  to  the  wife,  to  the  prejudice  of 
existing  creditors  of  the  husband.  This  is  what  the  courts 
everywhere  denominate  a  voluntary  conveyance,  and  it  can- 
not be  upheld." 

As  bearing  upon  this  same  question,  see  Citisens*  Sa/vings 
Bank  v.  Glick,  134  Iowa  323.  In  Culver  v.  Graham  (Wyo.), 
21  Pac.  694,  quoting  from  and  approving  what  was  said  in 
Bes^an  v.  Eveland,  26  N.  J.  Equity  468,  472,  the  court  said : 

*^  'Claims  of  this  kind  should  always  be  regarded  with  a 
watchful  suspicion,  and  when  attempted  to  be  asserted  against 
creditors  upon  the  evidence  of  the  parties  themselves,  uncor- 
roborated by  other  proof,  they  should  be  rejected  at  once, 
unless  their  statements  are  so  full,  clear  and  convincing  as 
to  make  the  justice  and  fairness  of  the  claim  manifest.  Any 
other  course  will  encourage  fraud,  and  multiply  the  hazards 
of  most  business  ventures. '  .  .  .  But,  even  on  the  assump- 
tion that  the  testimony  removed  all  reasonable  doubt  of  her 
payment  of  the  consideration,  we  do  not  perceive  how  the 
trust  could  avail  her  in  this  action.  Married  women,  with  all 
the  disabilities  of  coverture  which  are  imposed  by  the  common 
law,  may,  under  diverse  circumstances,  be  estopped  from 
asserting  their  rights,  either  of  property,  of  control,  or  of 
remedy,  although  such  rights  may  primarily  have  clearly 
existed.  To  borrow  the  familiar  phrase,  her  coverture  was 
intended  to  be  used  as  a  shield,  never  as  a  sword.  For  much 
stronger  reason  may  the  doctrine  of  estoppel  be  applied  within 
those  jurisdictions  where  their  property  is  freed  from  the 
control  of  their  husbands,  and  they,  by  legislation,  have  been 
made  persons  sui  juris." 

The  intent  with  which  the  conveyance  was  made  is  to  be 
ascertained  from  the  facts  and  circumstances  attending  the 
conveyance.  It  is  not  to  be  expected  that  they  will  voluntarily 
confess  their  guilty  design  in  the  courts.  It  is  presumed 
rather  that  they  would  deny  it.    We  look  then  to  the  facts 
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and  circumstances  attending  the  whole  transaction  to  ascer- 
tain the  fact. 

In  Iseminger  v.  CrisweU,  98  Iowa  382,  386,  we  find  this 
question  discussed.    In  that  case,  the  court  said : 

''Was  the  wife  the  beneficial  owner  of  the  land  at  the 
time  the  conveyance  was  made,  and  was  the  title  transferred 
to  her  in  execution  of  a  trust  implied  by  law  by  reason  of  the 
wife's  having  furnished  the  consideration  for  the  property! 
The  presumption  is  that  the  husband  was  the  equitable  as  well 
as  the  legal  owner  of  the  land,  for  the  title  stood  in  his  name, 
and  no  declaration  of  trust  appeared  in  the  conveyance.  The 
burden  waa  and  is,  therefore,  upon  the  appellee  to  establish 
her  claim  that  it  was  her  money  which  purchased  the  .  ..  . 
land,  and  that  it  was  the  intention  of  the  parties  that  she 
should  have  the  beneficial  interest  therein ;  and  this  she  must 
do  by  clear  and  satisfactory  evidence.     .  .     But  aside 

from  all  this,  it  clearly  appears  that  the  appellant  believed, 
when  he  loaned  the  defendant  .  .  .  the  money,  which 
loan  was  the  basis  of  his  judgment,  that  he  (the  husband) 
owned  the  land,  and  that,  if  he  had  had  any  notice  or  knowl- 
edge of  appellee's  equitable  claim  therein,  he  would  not  have 
loaned  the  same.  .  .  .  Under  such  a  state  of  facts,  it 
would  be  most  inequitable  to  permit  the  appellee  to  hold  the 
land.  Her  acquiescence  and  laches,  as  well  as  her  implied 
consent  to  the  ostensible  ownership  of  the  land  by  her  hus- 
band, ought  to  estop  her  from  now  claiming  title." 

See  cases  therein  cited. 

So  in  this  case,  we  hold  that  even  if  it  be  a  fact,  as  claimed 
by  Mrs.  Hite,  that  she  furnished  the  money  that  made  all  the 
payments  upon  this  land  in  controversy,  yet  she,  having  per- 
mitted the  title  to  an  undivided  half  to  remain  in  her  hus- 
band, and  the  plaintifif  having  extended  credit  upon  his  appar- 
ent ownership,  is  now  estopped  to  assert  her  claim  as  against 
the  plaintiff's  judgment. 

It  is  next  contended  that,  even  if  it  be  true  that  the  con- 
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veyances  complained  of  were  made  with  fraudulent  intent,  yet 
the  plaintiff  is  not  entitled  to  the  relief  demanded,  for  the 

reason  that  the  property  sought  to  be  sub- 
s.  frauduubnt       jected  to  plaintiff's  claim,  after  allowing  to 

CX>NVBTANCB8 :        •  ^  »  o 

fraudulent  con-  the  defendant  C.  G.  Hite  a  homestead  interest 

V6y&nc6  wiucii 

fM!u<f?*aetSn«  therein,  is  already  encumbered  for  more  than 
5Sd  wifa***""*  it  is  worth,  and  that  therefore,  by  the  con- 
veyance, no  fraud  was  perpetrated  in  fact, 
injuriously  affecting  the  rights  of  this  plaintiff ;  that  the  mere 
intent  to  defraud,  where  no  fraud  was,  in  fact,  perpetrated, 
will  not  justify  the  court  in  setting  aside  the  conveyance,  and 
reliance  is  had  to  support  this  proposition  upon  AuUmaa^ 
MiUer  dt  Co.  v.  Heiney,  59  Iowa  654 ;  Veeder  v.  Veeder,  141 
Iowa  492. 

This  court,  in  AuUnum,  Miller  &  Co.  v.  Heiney^  «iepra, 
said: 

**  Whatever  may  be  the  intent  of  a  conveyance,  it  cannot 
be  set  aside  as  in  fraud  of  creditors,  unless  it  does,  in  fact, 
hinder  or  delay  them  in  collecting  their  debts." 

This  opinion  is  predicated  upon  the  rule  laid  down  by 
the  Supreme  Court  of  Minnesota  in  Baldwin  v.  O'LaughUnj 
11  N.  W.  77.  The  doctrine  of  this  case  was  reaffirmed  in 
Veeder  v.  Veeder,  141  Iowa,  at  495,  in  which  this  court  again 
said: 

*'If  the  conveyance  did  not,  in  fact,  hinder  or  delay  cred- 
itors, it  was  not  fraudulent  as  to  them." 

In  Baxter  v.  Pritchard,  113  Iowa  422,  this  court  said: 

''We  think  it  clear  that  the  encumbrances  more  than 
equalled  the  value  of  the  land,  and  therefore  no  intent  to 
defraud  is  shown. '  * 

In  Ooddard  A  Sons  v.  Chiittar,  80  Iowa  129,  this  same 
doctrine  is  affirmed.  It  seems  to  be  the  doctrine  of  this  state 
that  no  creditor  is  entitled  to  have  a  conveyance  set  aside  on 
the  ground  that  it  was  executed  with  fraudulent  intent,  when 
it  affirmatively  appears  that  he  was  not  prejudiced  by  the  act 
complained  of  as  constituting  the  fraud. 


Apr.  1916]  WiLLBY  V.  HiTB.  671 

In  the  case  of  Mittleburg  v.  Harrison  (Mo.),  3  S.  W.  203, 
that  court  said,  among  other  things,  in  discussing  this  question : 

''It  is  contended  by  counsel  for  appellant  that  the  judg- 
ment  creditor  has  a  right  to  subject  the  property  of  his  debtor 
to  sale ;  that  it  lies  in  no  one's  mouth  to  say  that  that  property 
is  worthless ;  that  the  creditor  may  have  some  special  use  for  it, 
and  may  be  willing  to  bid  it  in  at  execution  sale,  and  has  a 
right  to  his  opportunity  of  doing  so. ' ' 

Without  disposing  of  the  case  upon  this  issue,  that  court 
said: 

''Courts  take  a  practical  view  of  all  matters.  We  are  not 
to  be  understood  as  intimating  that,  even  had  plaintiff  been  a 
creditor  of  Magwire  at  the  date  of  the  conveyance,  a  court  of 
equity,  under  the  evidence  in  this  case,  would  have  been  bound 
to  sustain  this  bill  for  the  purpose  of  placing  in  the  hands  of 
plaintiff  a  barren  power  of  bidding  in  this  equity  of  redemp-' 
tion,  to  the  annoyance  of  defendant,  and  without  any  reason- 
able probability  of  pecuniary  benefit  to  plaintiff. ' ' 

The  Supreme  Court  of  Minnesota,  in  Baldmn,  Admx.,  v. 
O'LatigJUin,  11  N.  W.  77,  said  that,  to  make  a  debtor's  transfer 
of  property  fraudulent  as  respects  his  creditors,  there  must  be 
an  attempt  to  defraud,  express  or  implied,  and  an  act,  which, 
if  allowed  to  stand,  will  actually  defraud  them  by  hindering, 
delaying  or  preventing  the  collection  of  their  claims. 

"The  fact  that  the  debtor  mistakenly  supposes  or  hopes 
that,  in  conveying  his  encumbered  property,  he  has  secretly 
covered  up  and  saved  something  for  himself,  from  which  he 
designs  and  endeavors  to  exclude  his  creditors,  does  not  make 
his  conveyance  fraudulent.  If,  notwithstanding  his  hopes,  sup- 
positions, and  intent,  it  is  beyond  question  that  the  enctun- 
brances  exceed  the  value  of  property,  so  that  there  is  nothing 
left  for  him  to  cover  up  and  save,  and  nothing  from  which  to 
exclude  his  creditors,  they  are  not  injured  or  defrauded," 
and,  therefore,  cannot  have  the  conveyance  set  aside.  "What- 
ever may  be  the  debtor's  intent,  where  there  is  no  act  which 
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will    have    this    efFect,    the    creditor    is    not    damaged    or 
defrauded." 

This  doctrine  was  reaffirmed  by  that  court  in  AuUmwn  dt 
Taylor  Co.  v.  Dalen  (Minn.),  58  N.  W.  551.  It  is  true  that, 
in  this  last  case,  Judge  Canty,  of  that  court,  dissented,  and  it 
is  also  true  that  Chief  Justice  Stark,  of  the  same  court,  in  the 
case  of  Fryberger  v.  Berven  (Minn.),  92  N.  W.  1125,  a  case  in 
which  a  similar  question  was  raised,  recognizes  the  same  doc- 
trine, but  raised  a  question  as  to  whether  it  was  legally  or 
ethically  sound. 

In  the  case  of  Sims  v.  Oainss,  64  Ala.  392,  that  court 
seems  to  hold  to  a  different  doctrine  from  that  announced 
here. 

In  Bump  on  Fraudulent  Conveyances  (4th  Ed.),  Sec  215, 
p.  250,  the  doctrine  is  announced  that  if  a  transfer  is  fraud- 
ulent the  grantee  cannot  retain  the  property  on  the  ground 
that  it  is  of  no  value,  and  cites  in  support  of  that  statement 
Garrison  v.  Monaghan,  33  Pa.  232,  and  Hanby  v.  Logaai,  1 
Duvall  (Ey.)  242.  On  examination  of  these  eases,  however, 
we  find  that  they  do  not  fully  support  the  text,  if  applied 
to  the  facts  in  this  case  and  the  proposition  here  under 
consideration. 

It  may  be  contended  that  there  was,  in  said  property,  an 
inequitable  right  of  redemption,  on  the  part  of  the  Hites,  of 
which  plaintiff  herein  might  avail  himself  in  the  event  that 
the  conveyances  herein  complained  of  were  set  aside,  but  it  is 
not  apparent  to  us  that  such  a  right  has  any  substantial  value, 
under  the  conditions  shown  to  exist  in  this  case.  It  would  be 
a  barren  right  to  redeem  property  from  an  encumbrance  far 
exceeding  its  value,  as  shown  by  this  record.  Before  a  court 
of  equity  will  intervene,  it  must  be  shown  that  the  plaintiff, 
seeking  to  have  the  conveyance  set  aside,  has  not  only  a  sub- 
stantial, but  a  valuable  and  present,  right  to  be  protected  by 
a  decree  of  the  court.  This  reaches  far  into  the  field  of  specula- 
tion. The  rights  of  these  parties  are  to  be  judged  by  the  con- 
ditions existing  at  the  time  that  this  cause  was  tried,  and  as 
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th^  appear  in  this  record,  and  the  court  will  not  enter  into 
speculation  as  to  possible  conditions  that  might  arise,  but  are 
not  shown  to  exist  in  this  record. 

It  is  true  that  the  land  in  controversy  was  held  jointly 
by  defendant  C.  O.  Hite  and  his  wife.  The  record  shows  that 
th^  had  occupied  a  certain  portion  of  the  land  as  a  h<»ae- 
stead.  It  appears,  however^  that  this  homestead  was  never 
marked  ott  or  designated.  Under  the  law,  however,  they  were 
entitled  to  40  acres,  and  the  defendant  had  a  right,  if  he  so 
elected,  to  have  the  same  set  off  and  marked  as  such.  This 
homestead,  of  course,  was  exempt  from  execution,  and  could 
only  be  taken  for  the  mortgage,  after  the  other  property  mort- 
gaged had  been  exhausted.  The  property  was  mortgaged,  at 
the  time  that  this  conveyance  was  made,  for  $5,480.  These 
mortgages  covered  the  entire  land.  There  remained  then  66V& 
acres,  subject  to  this  mortgage,  outside  the  homestead  in  which 
Mrs.  Hite  had  an  undivided  half  interest  The  evidence  shows 
that  the  entire  tract,  including  the  homestead,  was  worth  not 
to  exceed  $100  an  acre.  It  appears  that  this  66^  acres,  sep- 
arated from  the  homestead  where  the  buildings  are,  was  not 
worth  to  exceed  $55  an  acre. 

There  is  testimony  that  the  homestead,  including  the 
buildings  thereon,  was  worth  $175  an  acre.  Die  evidence 
tends  to  show  that  there  were  good  improvements  upon  the 
portion  of  the  land  occupied  by  the  defendants  as  the  home- 
stead. Deducting  the  value  of  the  homestead  from  the  value 
of  the  land  as  a  whcde,  it  would  appear  that  there  was  insuffi- 
cient to  pay  even  the  mortgage  debt.  Figuring  the  land  sep- 
arate and  distinct  from  the  homestead,  as  estimated  by  the 
witnesses,  it  would  still  appear  that  there  was  insufficient  to 
pay  the  mortgage  debt.  It  would,  therefore,  appear  from  this 
record  that  the  plaintiff  was  not  prejudiced,  and  no  fraud  was 
perpetrated  upon  him  by  the  conveyance.  Therefore,  under 
the  rule  laid  down  in  the  cases  above  cited,  we  think  that  the 
judgment  of  the  court  ought  to  be  affirmed,  and  is — Affirmed. 

Vol.  176  Ia.— 43 
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Evans,  C.  J.,  Ladd,  Weaver,  PRBgrroN  and  Withbow,  JJ., 
concur. 

DiSBMEB,  J.  (dissenting) — Although  concurring  in  the 
finding  of  fraud,  I  cannot  agree  to  the  conclusion  of  the 
majority  that  plaintiff  is  not  entitled  to  relief.  As  a  judg- 
ment creditor,  plaintiff  had  the  right  to  ignore  the  fraudulent 
conveyances,  to  levy  upon  and  sell  the  land  non-homestead  in 
character,  secure  a  deed  thereto,  and  then  bring  action  for 
possession,  to  set  aside  the  fraudulent  conveyances,  and  to 
quiet  his  title  as  against  all  the  defendants,  or  to  proceed  in 
equity  by  creditors'  bill  to  remove  the  cloud,  set  aside  the 
fraudulent  conveyances,  and  to  sell  the  land  under  either 
general  or  special  execution.  He  chose  the  latter  course,  and, 
notwithstanding  a  finding  that  the  conveyances  were  actually 
fraudulent,  and  made  with  intent  to  hinder,  delay  and  defraud 
creditors,  plaintiff  is  defeated  because  certain  witnesses  have 
testified  that,  taking  out  the  homestead,  nothing  of  value 
remained;  and  plaintiff  should  not  be  allowed  to  harass  the 
fraudulent  actors  in  these  transactions. 

Personally,  I  do  not  think  that  these  parties,  who  are  con- 
fessedly guilty  of  actual  and  deliberate  fraud,  are  entitled  to 
much  consideration  at  the  hands  of  any  court;  nor  do  I 
believe  that  either  law  or  equity  will  lend  them  any  assistance. 
These  conveyances,  being  fraudulent  in  character,  were  as  if 
never  made.  If  defendants  Hite  still  owned  the  land,  and 
there  had  never  been  any  conveyances  to  defraud  creditors, 
no  one  would  hold,  I  think,  that  plaintiff,  a  judgment  creditor, 
could  not  have  levied  xxpoo.  and  sold  the  land,  or  defendant 
C.  0.  Hite's  interest  therein,  and  neither  he  nor  the  other 
encumbrancers  could  have  been  heard  to  say  that  the  property 
had  no  value.  That  was  a  matter  in  which  plaintiff  had  the 
right  to  take  his  chances.  If  he  were  willing  to  chance  it, 
neither  the  judgment  debtor  nor  any  of  his  creditors  could 
suffer,  and,  if  there  was  anything  of  value  in  the  property, 
plaintiff  had  the  right  to  subject  it  to  the  payment  of  his 
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judgment,  and  in  so  doing  had  the  nnquestiohed  right  to 
speeulate  on  the  future.  This  being  true,  does  it  lie  in  the 
mouth  of  the  defendants,  who  entered  into  an  arrangement 
to  defraud  plaintifF,  to  say  that  plaintiff  was  not  in  fact 
defrauded,  because  there  was  nothing  of  value  in  the  land? 
I  think  not.  To  permit  plaintiff  to  set  aside  these  fraudulent 
conveyances  and  to  sell  the  land  subject  to  the  encumbrances 
would  harm  no  one.  As  it  is,  the  fraudulent  grantees  may  at 
least  hold  possession  of  the  land,  and  enjoy  the  rents  and 
profits  so  long  as  the  encumbrancers  see  fit  to  permit  them  to 
do  so,  and  this  right  would  continue  for  at  least  one  year 
from  the  time  they  sold  the  land;  for  the  defendants,  or 
some  of  them,  would  have  that  long  a  time  in  which  to  retain 
possession  and  to  redeem.  Moreover,  we  have  expressly  held 
that  the  equity  of  redemption  in  land,  or  the  right  to  posses- 
sion until  the  equity  of  redemption  is  cut  off  by  proper  pro- 
ceedings, is  subject  to  levy  and  sale.  Barnes  v.  Cavanagh, 
53  Iowa  27 ;  Sheehy  v.  Scati,  128  Iowa  551 ;  ThomasseU'  v.  De 
Ooey,  133  Iowa  278;  Crosby  v.  Elkader  Lodge  No.  72,  16 
Iowa  399;  Curiis  v.  Millard  &  Co.,  14  Iowa  128;  Kendig  v. 
McCaU,  133  Iowa  180. 

None  of  the  encumbrancers  of  the  land  have  taken  any 
action  to  foreclose  or  cut  off  the  equity  of  redemption,  and  the 
fraudulent  grantors,  or  their  grantees,  are  in  the  undisputed 
possession  of  the  land,  and  enjoying  its  rents  and  profits.  This 
they  have  a  right  to  do,  until  their  equities  are  fully  cut  off 
by  proper  proceedings  against  them.  These  may  be  indefi- 
nitely deferred,  and  yet  it  is  said  there  is  nothing  in 
the  land  which  plaintiff  may  sell.  I  cannot  see  the  logic  of 
this  position  in  view  of  our  previous  holdings  regarding  the 
right  to  sell  an  equity  of  redemption.  That  it  is  worth  some- 
thing, and  that  plaintiff  has  the  right  to  subject  it  to  his 
judgment,  I  have  no  doubt. 

The  textbooks,  and  what  I  regard  as  the  weight  of  author- 
ity, are  with  me  on  these  propositions.  See  Wait  on  Fraud- 
ulent Conveyances  (2d  Ed.),  Sec.  31 ;  Bump,  Fraudulent  Con- 
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veyances  (4th  Ed),  Sec.  215;  Sims  v.  Gaines,  64  Ala.  395; 
Fassit  V.  PhOUps,  4  Whart.  (Pa.)  399;  MMUburg  v.  Emtri- 
son  (Mo.),  3  S.  W.  203. 

The  fact  that  a  fraudulent  ccmveyanoe  has  been  made  of 
this  equity  of  redemption  in  no  manner  changes  the  role.  I 
do  not  relish  the  idea  that  parties  guilty  of  actual  fraud,  or 
of  an  intent  to  defraud,  may  still  hold  possession  of  land,  take 
its  rents  and  profits,  and  say  to  a  judgment  creditor  whom 
they  intended  to  defraud: 

''True  we  did  all  these  things,  still  have  possession  of  the 
land  and  the  enjoyment  thereof,  yet,  as  the  land  is  already 
encumbered  for  all  it  is  worth,  you  whom  we  intended  to 
defraud  have  no  right  to  disturb  or  harass  us.'' 

In  my  judgment  it  was  for  plaintiff  to  say  whether  he 
cared  to  go  ahead  and  take  his  chances  on  getting  something 
out  of  the  land.  He  unquestionably  had  the  right  to  s^ieculate 
upon  a  rise  in  value  or  upon  any  other  adventitious  fact  or 
circumstance. 

I  would  reverse  the  judgment 


Fabmebs'  Savings  Bank,  Appellee,  v.  W.  R.  jAMSSOit, 

Appellant. 

OUABA1IT7:    Ck»i8tniction---tl!iiUniited  Oaaxanty— Bale  of  Beaaoo. 

1  A  genertU  guaranty  of  the  solvency  of  a  proposed  borrower,  umiim- 
Ued  both  as  to  time  and  amount,  may  not  be  oonstmed  and  acted 
upon  by  the  guarantee  to  an  extent  which  the  guarantor  did  not 
and  could  not,  in  reason,  intend  or  anticipate. 

FBAUD:     Fraudulent  BeprawntatioiUK-Juftlllablo  Oonsfeniellen  of 

2  lAusnage.  One  may  not  rely  and  act  on  the  language  of  a  false 
representation,  however  vicious,  beyond  that  meaning  which  has 
been  placed  on  such  language  by  (a)  the  approved  usage  of  the 
language,  (b)  the  meaning  in  law  that  a  technical  phrase  may 
have  attained,  or  (o)  the  law  of  the  land. 

BAKX8  AHD  BAKKIKO:    Loana    Talae  Beprawntatien  as  to  8ol- 

3  veney— Implied  Xdmitatlon  on  Laagnage.    A  false  repreaentation 
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to  a  bank  that  a  proposed  borrower  ''was  good  for  tmy  arrange- 
ment'' which  the  bank  might  make  with  him,  impliedly  means 
''any  arrangement  not  repugnant  to  tound  and  safe  hanking,^* 

BAHK8  AHB  BANKINO:  Loans— Chiazanty  or  Fabw  Beptoflonta- 
4  ttons  as  to  Solyency  of  Borrower— Effect  of  Statute.  A  guaranty 
to  a  bank  of  the  solvency  of  a  proposed  borrower,  or  even  an  ih- 
tentionally  false  representation  as  to  the  solvency  of  such  bor- 
rower, to  the  effect  that  such  borrower  is  "good  for  any  arrange- 
ment" which  the  bank  may  make  with  him,  is  necessarily  limited 
by  the  statute  law  of  the  state  (Sec.  1870,  Code  Supp.,  1913)  as  to 
what  '' arrangements''  are  permissible  on  the  part  of  the  bank 
with  such  borrower.  Such-  guaranty  or  representation  cannot  be 
eonstmed  as  authorizing  or  justifying  the  bank  in  violating  law. 

OBHONAZi  LAW:    Mlndameanor— Prohibited  Act  Withoat  Penalty. 
6    Whether  the  making  of  loans  by  state  banks  to  single  borrowers  in 
excess  of  20  per  cent,  of  the  bank's  actually  paid-up  capital,  in  vio- 
lation of  Section  1870,  Code  Supp.,  1913,  is  a  misdemeanor,  under 
Secti<m  4906,  Code,  1897,  qwiere, 

TBAUB:     PXaiidiilent  Bepreientatioiia-^Jlutiflable  BeUanoe— State 

6  Bank  Loans.  One  who  fraudulently  represents  to  a  state  bank 
that  a  proposed  borrower  is  "good  for  any  arrangement"  which 
the  bank  may  make  with  him  is  liable  only  for  such  loan  as  the 
bank  may  legally  make  to  such  borrower,  to  wit,  a  loan  not  exceed- 
ing 20  per  cent,  of  its  "actually  paid-up  capitaL"  (Sec.  1870, 
Code  Supp.,  1913).  And  this  is  true  even  though  such  borrower 
could  not,  by  reason  of  a  violation  of  such  law,  defeat  the  collec- 
tion from  him  of  the  loan,  and  even  though  the  violation  of  law  be 
conceded  not  to  be  a  crime  on  the  part  of  the  bank. 

Dkbmxb  and  Pbbston,  JJ.,  dissent. 

OONTBAOTS:     Oonstmetion— Avoiding  Literal  Terma  of  Writing. 

7  The  literal  words  of  a  writing  are  not  to  be  so  strained  as  to  jus- 
tify the  doing  of  improper  and  unsafe  things  which  are  condemned 
and  forbidden  by  law,  or  the  commission  of  a  breach  of  trust. 

PRINCIPLE  APPLIED:  Plaintiff  was  a  state  bank  with  a 
paid-up  capital  of  $10,000.  Section  1870,  Code  Supp.,  1013,  com- 
manded that  the  total  liability  to  the  bank  of  any  borrower  of 
money  should  not,  at  any  one  time,  exceed  20  per  cent,  of  the  paid- 
up  capital;  in  other  words,  in  this  instance,  $2,(KM).  Plaintiff  re- 
oeived  from  defendant  a  letter,  in  which  defendant  stated  that  a 
proposed  borrower  was  *'good  for  any  arrangement**  whidi  the 
bank  might  make  with  him.  Plaintiff  relied  thereon,  and  loaned 
to  said  borrower  until  the  liability  of  said  borrower  exceeded 
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$00,000|  aod  he  was  wholly  unable  to  pay.  Plaintiff  claimed  that 
the  said  representation  as  to  the  borrower  was  intentionally  false. 
HM9  the  defendant  could  under  no  circumstances  be  held  liable  in 
a  sum  in  excess  of  $2,000,  irrespective  of  the  literal  language  of 
the  representation. 

PBAUD:       Fraodalent     Bepiesantationfl— Damages— Payments— Ap- 

8  plication — Suretyship.  Where  a  fraudulent  representation  to  a 
bank  as  to  the  solvency  of  a  proposed  borrower  was  relied  on  by 
the  bank  by  making  loans  far  in  excess  of  that  which  was  justified 
by  the  representation,  and  the  borrower  repaid  the  bank  an  amount 
in  excess  of  what  the  bank  was  justified  in  loaning  on  the  repre- 
sentation, such  repayment  worked  an  entire  discharge  of  the  lia- 
bility of  the  one  making  the  representation. 

Desmeb  and  Pbeston,  JJ.,  dissent. 

ntAUD:    Frandiilent  Bepiesentatlons— Evidence— InsoffideDcy.   Bee- 

9  ord  reviewed,  and  held  insufficient  to  establish  the  making  of  any 
franduleni  representation  to  a  bank  as  to  the  solvency  of  a  pro- 
posed borrower. 

DoBiocB  and  Pbcston,  JJ.,  dissent. 

Appeal  from  Blackhawk  District  Court. — Chas.  W.  Mullan, 

Judge. 

Monday,  Apbil  10,  1916. 

'  Action  at  law  to  recover  damages  for  fraud  and  deceit 
accomplished  by  means  of  a  letter  written  by  defendant  to 
plaintiff,  which  is  alleged  to  have  induced  plaintiff  to  loan  a 
large  sum  of  money  to  the  Central  Iowa  Granite  Company. 
Verdict  and  judgment  for  plaintiff  in  the  sum  of  $40,000. 
Defendant  appeals. — Reversed, 

Edwards,  Longley,  Ra/nsier  &  Smith,  and  J,  W.  Arbuckle, 
for  appellant. 

WiUiamson  &  WiUougKby,  and  Mears  dk  Lovejoy,  for 
appellee. 

Salinoer,  J. — I.    Defendant  wrote  plaintiif  a  letter,  in 
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effect,  that  its  bearet  was  a  desirable  bank  customer,  would 
probably  need  to  use  considerable  money,  was  thoroughly  reli- 
able, and  was  "good  for  any  arrangement  "it 
construcuon:      might  make  with  plaintiff.     Plaintiff  was  a 

unlimited  eruar- 

antyiruieof       bank,  which  was  forbidden  Ify  Section  1870 

reason.  '  "^ 

of  the  Code  Supplement,  1913,  to  loan  more 
than  $2,000  to  any  one  borrower ;  but,  from  time  to  time  after 
receiving  this  letter,  it  loaned  the  party  so  presented  more 
than  $60,000,  and  the  borrower  is  wholly  unable  to  pay.  The 
bank  contends  that  it  would  not  have  loaned  at  all  had  it  not 
been  for  said  letter,  and  was  induced  thereby  to  loan  said 
large  sum.  It  had  a  verdict  against  defendant  for  its  said 
loss.  The  trial  judge  charged  that  the  statement  as  to  being 
good,  etc.,  is  "the  material  part  of  this  letter,"  and,  if  the 
damage  suffered  by  plaintiff  by  the  said  loaning  was  "the 
immediate  consequence"  of  relying  thereon,  defendant  will 
not  be  relieved  from  liability,  though  the  loan  "was  in  viola- 
tion of  law  and  in  sums  beyond  the  authority  of  the  bank  to 
make."  Appellant  urges  that  this  charge  is  erroneous,  in 
that  it  permits  a  recovery  for  the  total  of  the  loans ;  because, 
in  no  view,  was  defendant  liable  for  more  than  the  $2,000 
which  might  lawfully  have  been  loaned ;  that  any  loan  above 
$2,000  could  not  be  wny  "consequence"  of  the  letter  and, 
therefore,  no  "immediate  consequence"  of  the  same.  This 
attack  presents  whether  the  law  has  put  any  limitations  on 
what  should  be  understood  from  .the  phrase  "good  for  any 
arrangement"  a  proposing  borrower  might  make.  If,  for 
illustration,  said  letter  is  to  be  treated  as  a  general  guaranty, 
unlimited  both  as  to  time  and  amount,  then,  though  its  maker 
undertook  "to  become  responsible  for  any  amount  of  credit 
you  may  give  him,"  he  would  still  not  be  bound  for  "an 
unreasonable  amount  of  credit."  Lehigh  Coal  dk  Iron  Co.  v. 
ScaOen  (Minn,),  63  N.  W.  245.  If  we  may  treat  this  letter 
as  being  no  more  than  such  guaranty,  we  would  readily  hold 
that  the  loaning  of.  more  than  $60,000  to  a  stranger,  a  country 

Hi-. 


' 


i(M  Paembk*  Sa¥.  Bk.  ¥.  jAnasm.       [iTw  l»n 


deaier  in  gnwtttaam,  made  by  a  bank  hMwiag  a 

$10,000,  and  Imutod  fagr  alatate  to  $2,000  per 

no  nnriMonabto  a  eradit  aa  that  the  gnanntor  cwld 

charged  with  it,  beeaoee  he  neither  intended 

it.    It  ia  OMnifeet,  then,  that,  if  we  may  not  thns  hold,  it  ia 

beeaoae  the  finding  of  the  jniy  aettlea  that  the  letter  was  a 

f randnlent  falae  ptetenae^  nmf  that,  therefoie;  the 

it  waa  not  a  guaranty,  bat  a  tort 

One  differenee  between  a  letter  of  goaranty  and  a 
wfaieh  k  a  tort  ia  that  one  who  ao  ecnuaita  a  toft 
defend  that  hia  writing  had  nnezpeeted  eonaeqneneea.    Aiyle 

V.  Chicago,  Bt.  P.  d  K.  C.  B.  Col,  Tt  lowm,  at 
t.  Fiuim: frMte.  610;  Texoi  dk  P.  R.  Co.  v.  CmrUn,  111  Fed^  at 


JjjJojjJjjJJJ-   778;Fo<^l0rif.irMeIey  (MaflB.),70N.B.10IO; 

uoji^iaii.         EiUv.  Winaor,  118 Maas. 251;  Jonet v. Bo^ce, 

1  Star.  N.  P.  493.  And  the  easenee  of  iHPpel- 
lee's  theory  ia  that,  beeanae  of  thia  mie  of  damages  in  tiHt, 
defendant  may  not  nrge  that  he  oonld  not  anticipate  that 
$00,000  would  be  loaned  on  the  strength  of  the  frandulent 
pretense  with  which  he  is  charged.  It  is  perfectly  true  that 
he  may  not  do  this  if  the  pretense  was  broad  enough.  But 
does  the  fact  that  it  will  not  avail  one  who  does  make  a  fibe 
pretense  to  say  that  he  oonld  not  reasonably  anticipate  the 
consequences  that  did  follow,  make  him  liable  for  a  pretense 
fdiieh  he  did  not  maket  That  one  who  utters  a  false  pretense 
may  not  escape  the  consequences  of  it,  no  matter  what  they 
are,  certainly  has  no  bearing  on  the  question  of  what  his  false 
pretense  was,  nor  bar  the  defense  that  the  loss  sustained  is 
not  a  consequence  of  his  writing  at  all.  The  existence  of  said 
rule  of  damages  merely  enlarges  what  may  be  recovered  for  a 
wrong  fiiiich  has  been  committed.  The  least  reflection  should 
demonstrate  that  the  rule  does  no  more  than  settle  that,  in 
cases  where  a  charged  representation  is  established,  the 
defense  that  its  consequences  were  unforeseen,  or  could  not 
have  been  foreseen,  is  eliminated.    But,  surely,  such  rule  docs 
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not  interfere  with  showing  that  no  false  pretense  was  made, 
or  that  what  was  suffered  by  complainant  was  not  caused  by 
such  false  pretense  as  was  made.  That  a  stated  act's  being 
done  predndes  inquiry  into  whether  its  consequences  could 
be  anticipated  neither  proves  that  such  act  was  committed, 
that  it  had  any  consequences,  nor  what  were  its  consequraces. 
Once  show  that  this  defendant  did  fraudulently  write  a  false- 
hood which  may  in  reason  haye  been  understood  to  represent 
that  the  Granite  Company  was  financially  responsible  for  any 
amount  whatsoever,  and  he  may  not  say  that  he  should  not 
have  been  believed,  nor  that  he  could  not  foresee  that  so  large 
a  loan  as  was,  would  be,  made.  But,  if  he  made  a  represen- 
tation which  could  not  thus  be  understood,  then,  no  matter 
how  fraudulent  was  his  letter,  its  representations  would  still 
be  no  more  than  they  were.  A  fraudulent  representation  that 
one  is  good  for  $2,000  would  not  make  him  liable  for  all  loaned 
if  $60,000  be  loaned.  While  the  representor  may  not  say  that, 
though  he  falsely  represented  that  a  borrower  was  good  for 
$2,000,  he  did  not  anticipate  that  such  sum  would  be  loaned, 
he  may  defend  against  being  held  liable  for  a  $60,000  loan, 
not  because  the  larger  loan  could  not  have  been  anticipated, 
but  because  he  never  represented  the  borrower  to  be  good  for 
the  larger  loan.  The  falsity  of  the  pretense  that  the  borrower 
is  good  for  the  smaller  sum,  coupled  with  the  fact  that  the 
larger  sum  was  loaned,  cannot  enlarge  the  pretense  that  was 
in  fact  made.  The  excess  of  the  loan  above  $2,000  is  not  an 
unexpected  coneequence  of  the  pretense  which  was  made,  but 
it  is  not  its  consequence  at  all.  If  we  must  hold  that  the  rep- 
resentation made  was  limited  to  a  loan  of  $2,000,  then,  as  to 
the  loan  in  excess  thereof,  there  is  no  question  of  fact  as  to 
whether  the  larger  loan  was  proximately  due  to  such  repre- 
sentation* Our  question  is  not  whether  defendant  made  a 
false  representation  not  limited  to  a  loan  of  $2,000,  and 
whether  he  may  evade  it  by  claiming  that  he  could  not  fore? 
see  that  $60,000  would  be  loaned.    It  is  whether  a' loss  suf- 
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fered  by  plaintiff  was  caused  by  justified  reliance  upon  the 
representation  which  was  made.  No  matter  how  vicious  the 
fraud  perpetrated,  plaintiff  may  not  recover  more  than  such 
fraud  induced  him  to  lose;  and  Instruction  12  so  rules.  It 
follows,  the  vital  inquiry  is,  what  is  the  representation  that 
was  made, — ^more  concretely,  how  should  plaintiff  have,  as  a 
matter  of  law,  understood  what  was  written  to  himt  How- 
ever the  damages  permissible  may  differ  in  tort  and  on  guar- 
anty, what  language  used  means,  is  settled  by  the  same  rules 
in  either  case.  While  one  may  not  commit  a  tort  by  writing 
and  have  read  into  it  a  limitation  as  to  what  damages  result- 
ing he  is  to  be  responsible  for,  he  may  insist  that  what  he 
has  written  is  not  the  tort  which  plaintiff  claims  it  to  be. 
There  is  no  rule  of  construction  peculiar  to  determining  the 
meaning  of  written  words  which  constitute  a  tort.  The  same 
words  are  dealt  with  in  the  same  way,  whether  found  in  a 
statute,  an  alleged  libel,  or  a  contract.  We  have  applied  the 
ordinary  rules  of  construction  in  tort,  or,  rather,  in  determin- 
ing how  a  statute  forbidding  a  tort  should  be  construed. 
State  V.  Gardner,  174  Iowa  748,  involves  how  the  words  "any 
person '^  should  be  construed  when  found  in  a  statute  which 
makes  it  a  felony  to  resort  to  a  house  of  ill  fame,  tw  stated 
purposes.  It  goes  without  saying  that  the  felony  of  so  resort- 
ing to  such  house  is  as  much  a  tort  as  the  writing  of  a  fraud- 
ulent false  pretense.  We  held,  in  Gardner's  case,  that  the 
phrase  ''any  person,"  found  in  such  statutes,  though  broad 
enough  to  include  all  human  beings,  is  limited  by  the  rule  of 
reason ;  and  that,  in  determining  how  the  use  of  words  was 
understood,  there  should  be  taken  into  consideration  what  was 
the  general  understanding  of  the  law  as  it  existed  before  such 
statute  was  made,  in  order  to  arrive  at  what  meaning  such 
words  in  such  statute  would  convey;  and  that  it  should  not 
be  held  that  the  legislature  contemplated  absurd  literal  inter- 
pretation of  said  geneiral  words.  If  the  approved  usage  o£  the 
language,  or  the. meaning  in  law  of  a  technical  phrase  or  pr^ 
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existing  law,  may  be  read  into  a  statute  which  creates  a  felony, 
and  if  the  words  therein  found  may  be  interpreted  and  limited 
by  considering  these,  it  must  follow  that,  whenever  it  becomes 
a  question  whether  a  written  false  pretense  induced  a  loss,  the 
rule  of  damages  in  tort  affords  no  reason  for  blocking  an 
inquiry  on  what  the  words  used  in  the  pretense  mean,  in  law. 
Dealing  with  '^any  person,''  when  defining  to  whom  a  criminal 
statute  applies,  and  ''any  consequence,''  used  in  a  false  pre- 
tense, calls  not  for  different  rules  of  constmcticm.    Though  the 

*  consequence  of  what  was  written  must  be  met,  whether  antici- 
pated or  no,  no  rule  of  law  prevents  reading  into  a  written 
falae  pretense  either  the  approved  usage  of  the  language,  the 
meaning  in  law  that  a  technical  phrase  may  have  attained,  or 

'the  law  of  the  land.  The  point,  then,  narrows  to  how,  apply- 
ing the  ordinary  rules  of  construction,  plaintiff  must  have 
understood  defendant's  letter. 


2. 


If,  to  the  statement  that  the  proposed  custCMner  ''was  good 
for  any  arrangement  he  might  make, ' '  there  had  been  added, 
' '  but  not  exceeding  the  borrowing  of  $2,000, "  it  will  be  agreed 

that,  though  the  rating  as  worthy  a  credit  of 
8.  BANKS  AND        $2,000  were  a  deliberate  fraud,  defendant 

BANKING : 

loanB:  false        would  uot  bc  liable  for  $60,000  loaned  in 

representation  ' 

"iiildumitai  addition  to  $2,000.  If ,  for  any  reason,  plain- 
ffua^?  ^^'  ^iff  must  have  understood  the  unlimited  state- 
ment to  be  limited  to  a  credit  ^of  $2,000,  then 
the  case  stands  as  though  the  supposed  limitation  had  been 
written  into  the  letter.  If,  for  any  reason,  plaintiff  must  have 
understood  that,  when  defendant  wrote  that  the  company  was 
good  for  "any"  arrangement  it  might  make,  he  meant  to  con- 
vey that  "any"  such  arrangement  meant  one  that  was  not 
repugnant  to  sound  and  safe  banking,  then  the  letter  to  plain- 
tiff is  to  be  treiM^d  as  though  it  stated  su£h  proviso.    If,  by 
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general  banking  usage,  known  to  both  the  banker  who  wrote 
and  the  banker  who  reeeived  the  letter,  the  phrase,  ''good  for 
any  arrangement  to  borrow"  meant  an  arrangement  sane- 
tioned  by  good  banking,  then,  no  matter  how  fraudnlent,  the 
representation  made  to  plaintiff  was  stiU  not  one  that  the 
company  was  good  for  ''any"  loan  it  might  be  willing  to 
take,  but  good  for  one  not  in  excess  of  the  limit  set  by  sound 
and  safe  banking.  If  the  broad  words  used  had  beoome  thus 
limited  by  "context  and  the  approved  usage  of  the  language, ^^ 
or  because  they  constitute  a  technical  phrase  whieh  was  thus 
limited  by  having  acquired  "a  peculiar  meaning  in  law,"  then 
the  broadly  worded  representation  carried  on  its  face  a  revtric- 
tion  to  whatever  was  sound  and  safe  banking.  We  have 
already  pointed  out  that  the  word  "any"  does  often  have  a 
meaning  narrower  than  the  literal ;  that  it  is  never  to  be  taken 
literally  at  the  expense  of  reason.  Should  it  here  be  given 
its  broadest  meaning  t  The  parties  sustained  no  fiduciary 
relations, — ^indeed,  no  relations.  Yet  the  letter  was  signed  by 
a  bank  president,  and  we  must  assume  for  plaintiff  that  it 
believed  his  letter  to  be  an  honest  one.  Still,  it  was,  after  all, 
the  letter  of  a  stranger.  The  record  discloses  no  knowledge 
of  or  about  him  beyond  that  the  recipient  recognized  him  as 
the  one  who  presided  at  a  bankers '  meeting  at  Vinton.  Every 
mental  step  which  overcame  that  fact,  by  giving  weight  to  the 
standing  of  one  who  was  such  bank  officer,  involved  thinking 
that  such  an  one  writing  to  a  brother  banker  in  honesty  would 
not  request  what  it  would  be  unreasonable,  in  fact,  for  a 
stranger  to  do,  and  unreasonable  for  him  to  think  or  believe 
a  stranger  would  do — involved  the  thought  that  he  would  not 
ask  the  making  of  loans  that  one  of  his  standing  would  not 
make.  Whatever  led  plaintiff  to  act  out  of  deference  to  the 
writer  threw  light  on  the  meaning  of  his  letter.  Its  recipient 
could  not  conclude  that  it  was  safe  to  loan  because  an  emi- 
nent, honorable,  financial  authority  represented  it  to  be  proper, 
and  believe,  too,  that  such  authority  was  requesting  it  to:loan 
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all  its  funds,  and  more  than  six  times  its  capital,  to  a  non- 
resident country  monument  dealer,  of  whose  affairs  it  knew 
nothing,  without  bankable  and  adequate  security.  Applying 
the  elementary  canons  of  construction  to  such  situation  and 
conditions,  constrains  us  to  hold  that  the  representations  made, 
honest  or  no,  could  not,  in  reason,  have  been  understood  to  be 
that  the  company  was,  litei'ally,  good  for  any  sum  whatsoever, 
and  must  have  been  understood  to  speak  to  nothing  above  any 
loan  which  a  bank  of  the  class  to  which  plaintiff  belonged, 
would,  in  reason,  be  likely  to  make  to  such  a  borrower,  or  any 
borrower,  in  the  circumstances — a  loan  that  was  proper 
banking. 


3. 


Now,  ordinarily,  what  was  such  a  loan  would  be  a  jury 
question.  But  is  that  so  if  the  law  defines  what  is  such  bank- 
ing— if  it  be  settled,  as  matter  of  law,  that  loaning  more  than 

$2,000  is  unsafe,  discredited,  and,  therefore, 
4.  BANKS  AMD        prohibited  banking;  if,  in  a  word,  statute  law 

BANKING :  o  '        / 

^SriS^e^'  ™*^  ^  ^^^  ^^  *^®  letter t  All  who  do  busi- 
io^iv«i^*of*  ^^^  in.the  state  are  conclusively  held  to  know 
AMtorsuVute.     ^^  ^^^'    I^  ^  ^^^  strained  to  assume  that  both 

parties,  bankers,  actually  knew  the  statute  law 
on  banking.  In  our  view,  such  law  does  declare  that  a  loan, 
here,  of  more  than  $2,000  was  unsafe  and  discredited  banking, 
and  forbids  it. 

Section  1870  of  the  Code  Supplement,  1913,  prohibits  this 
plaintiff  bank  to  permit  one  borrower  to  become  liable  to  it 
beyond  $2,000.    Section  1877,  Code,  1897,  makes  it  the  duty 

of,  or  at  least  empowers,  certain  ofScers  to 
'  misdemeanor:'  wind  up  the  affairs  of  a  bank  which  violates 

prohibited  act       ^       .         h^^/v         •,-»  •  <  .  -r      . 

without  pen-       Section  1870,  with  a  receivership.     It  is  a 

question  whether  a  violation  of  1870  is  not 
within  Section  4905,  Code,  1897,  which  provides  that,  when 
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the  performance  of  any  act  is  prohibited  by  any  statute,  and 
no  penalty  is  imposed,  the  doing  of  such  act  is  a  misdemeanor. 
Whether  it  is,  needs,  for  reasons  presently  to  be  stated,  not 
to  be  decided ;  and  we  may  assume,  for  the  purposes  of  this  de- 
cision, that  no  punishment  is  provided  for  those  who  disobey 

Section  1870.  It  is  true,  too,  but  we  think 
c.  Fraud:  fraud-    not  material,  that  the  one  who  borrows  more 

ulent  represen- 

abVe*reiianc6  ^'   *^*^  ^^^^  Statutes  permit  may  not  resist  judg- 
IomL***"^  ment  by  pleading  the  violation  of  such  statute. 

5  Cyc,  page  580,  Note  95 ;  Portland  Bamk  v. 
Scott  (Ore.),  26  Pac.  276;  Wyman  v.  Citizens'  Nat.  Bank,  29 
Fed.  734;  O'Hare  v.  Nati&nal  Bank,  11  Penn.  St.,  at  102 ;  Gold- 
Mining  Co.  v.  National  Bank,  96  U.  S.,  at  641 ;  Mills  County 
Nat.  Bank  v.  Perry,  72  Iowa,  at  16 ;  Weber  v.  Spokane  Nat. 
Bank,  64  Fed.,  at  211 ;  Savings  Bank  v.  Boddicker,  105  Iowa, 
at  558.  These  but  declare  that  the  statute  rule  is  for  the 
safety  of  the  bank  and  its  stockholders  and  creditors ;  that  to 
prevent  recovery  of  the  borrower  would,  therefore,  injure 
those  whose  protection  is  the  object  of  the  statute;  and  that 
one  who  keeps  what  he  got  by  having  the  statute  violated  should 
not  be  heard  to  object  to  payment  because  what  he  received 
was  got  in  spite  of  the  statute  prohibition.  And  the  Bod' 
dicker  case,  supra,  so  holds  as  to  the  surety  of  the  borrower. 
As  put  in  Oold-Mining  Co.  v.  National  Bwnk,  supra,  **  after 
obtaining  and  holding  to  its  own  use  the  money,"  the  com- 
pany cannot  be  allowed  to  interpose  the  plea  that  the  bank 
had  no  right  to  loan  the  money.  And  see  Portland  Bamk  case, 
supra.  It  is  true,  as  well,  though  again  immaterial,  that 
recovery  is  allowed  because  it  is  for  the  government  and  not 
the  borrower  to  punish  for  the  disobedience  of  such  statutes. 
O'Hare  v.  Bank,  11  Penn.  St.,  at  102;  5  Cyc,  page  580,  Note 
95 ;  Wyman  v.  Bwnk,  29  Fed.  734. 

How  does  all  this  matter  t  True,  the  borrower  here  could 
not  defeat  judgment ;  true,  it  is  not  permitted  to  punish  the 
lender.    But  the  controversy  is  not  over  whether  one  who  got 
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and  retains  the  proceeds  of  a  prohibited  loan  is  estopped  to 
urge  the  violation  of  the  law  committed  in  loaning  ta  him,  nor 
over  whether  the  lender  may  be  punished,  and,  if  so,  how  and 
by  whom,  but  over  whether  a  recommendation  should  have 
been  understood  to  be  limited  to  loans  that  did  not  constitute 
bad  and  prohibited  banking,  as  defined  by  statute. 

It  is  possibly  to  be  gathered  that  there  is  suggested  that, 
since  the  borrower  may  not  avoid  the  contract,  a  stranger  may 
not.    It  misses  the  point.     This  defendant  is  a  stranger  to  the 

borrowing  and  lending.    He  is  not  liable  as  a 

7    Contracts  * 

'  construcuon :      hofTower  at  all,  not  even  up  to  $2,000.   He  has 

avoidins  literal 

terms  of  writ-     no  need  to  and  could  not  urge  that  part  or  all 

of  the  loan  is  uncollectible  because  of  said 
statute  prohibition  or  rule.  But  all  this  does  not  establish 
that  he  may  not  say  that  his  letter  did  not  advise  a  disregard 
of  said  statute,  limited  the  plaintiff  to  loans  not  within  its 
condemnation,  and  suggested  the  limitations  of  this  statute. 
That  the  borrower  is  estopped,  and  that  the  lender  may  not 
be  punished,  in  no  way  meets  the  statement  of  Fowler  v. 
ScvUy,  72  Pa.  456,  noted  in  0' Hare's  case,  supra,  that  the 
statute  is  a  regulation  ''to  prevent  these  associations  from 
splitting  on  the  rock  which  has  ruined  so  many  banks,  to  wit, 
that  of  lending  too  much  of  their  capital  to  one  person  or 
firm,  the  intention  being  to  protect  the  association  and  its 
stockholders  and  creditors  from  unwise  banking,  we  can- 
not suppose  it  was  meant  to  injure  them  by  forbidding 
recovery  of  the  injudicious  loans."  It  in  no  way  establishes 
that  plaintiff  was  justified  in  understanding  the  letter 
to  advise  the  making  of  a  prohibited  loan  which,  as  a  matter 
of  law,  was  unwise  banking.  It  is  not  to  be  assumed  that  the 
recipient  of  the  letter  said  to  himself  that,  though  to  loan  these 
parties  six  times  the  capital  and  substantially  all  the  money 
of  the  depositors  is  unsound  banking  and  is  prohibited  by  law, 
this  letter  advises  doing  this,  and  should  be  followed,  because 
so  loaning,  while  it  may  close  the  bank  and  ruin  its  owners 
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and  erediton,  will  not  send  the  lender  to  jail,  and  beeanae  the 
stran^r  borrower  will  not  be  aUe  to  prevent  flie  getting  jndg- 
ment  against  him.  General  language  should  not  be  oonstmed 
to  anthoriji^  any  and  all  acts  upon  which  the  criminal  law  has 
not  laid  its  ban,  and  for  cfmsequences  of  which  the  courts  will 
afford  some  remedy. 

We  have  gone  so  far  as  to  hold  that  a  statute  which  is 
void  may  still  fix  publie  pcdicgr.  Mr.  Justice  Deemer,  speak- 
ing tmr  the  court,  said,  in  Darn  v.  Cooper,  139  Iowa,  at  750: 

''The  legislature,  in  declaring  the  public  pdiqr  of  the 
•tate,  had  spoken  in  an  authoritative  way,  and,  althoufl^  the 
statutes  may  have  been  void,  because  not  uniform  in  their 
eperation,  or  because  of  the  varying  degrees  of  punishment, 
the  aets  with  which  plaintiffs  were  charged  were  none  the  less 
contrary  to  public  policy  of  the  state,  as  declared  Iqr  proper 
legislative  authority." 

If  one  receive  a  letter  requesting  that  the  leoipient  do 
''anything"  in  his  power  for  a  third  person,  it  should  not  be 
construed  to  include  lying  for  him,  or  inducing  the  widowed 
sister  of  recipient  to  embark  every  dollar  she  has  in  some 
utterly  reckless  speculation  proposed  by  the  other.  And  this 
is  so  thou^  lying  is  ordinarily  not  punishable  by  fine  or 
imprisonment,  thou^  such  advice  be  not  punishaUe,  and 
though  the  widow  is  saved  the  right  to  get  a  wwthleas  judg- 
ment as  a  substitute  for  all  her  means  of  livelihood.  It  reverts 
to  the  undeniable  proposition  that  words  are  not  to  be  strained 
into  a  request  to  do  improper,  unsafe  things  condemned  hy 
law,  or  to  commit  a  breach  of  trust  against  depositors,  merely 
because  what  is  done  is  not  a  criminal  offaise,  and  because,  for 
reasons  of  public  poliqr,  the  courts  will'  entertain  attenq[>ts  to 
remedy  such  misdoing. 

The  result  is  that,  even  in  tort,  defendant  can  be  put  in 
no  different  poeitioii  than  he  would  occupy  had  his  represen- 
tation been  in  terms  limited  to  a  credit  not  exceeding  $2,000. 
It  follows  that  he  is  not  liable  for  the  loss  of  plaintiff  by  loan- 
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ing  more  than  that.    It  remains  bat  to  determine  whether  he 
is,  in  any  view,  bound  to  repay  up  to  $2»000. 

U.  Without  determining  what  it  was,  in  f  act,  that  induced 
the  plaintiff  to  part  with  any  money,  the  utmost  that  may  be 
claimed  for  plaintiff  on  this  record  is  that  a  false  represen- 
tation concerning  the  solvency  of  a  borrower 
^  W%v^^   induced  it  to  loan  $2,000,  to  its  loss  in  that 
affesf^y^*     amount    It  appears  that  the  borrower  repaid 
cauon :  sureor-    more  than  that  suuL    If,  after  parting  with 

ahlpi. 

$2,000  because  of  a  wrong  done  by  defendant, 
plaintiff  had  compelled  the  borrower  to  repay  that  sum,  it 
would  be  clear  that,  no  matter  what  the  wrong  of  defendant, 
he  would  be  absolved  from  liability,  for  the  simple  reason  that 
his  wrong  had  ceased  to  be  injurious.  Now  how  is  this  changed 
because  a  borrower  who  had  fraudulently  obtained  $2,000  by 
the  help  of  defendant,  and,  say,  $18,000  more  through  an  act 
of  plaintiff,  not  induced  by  defendant,  pays  back,  say,  $10,000 1 
In  a  sense,  defendant  is  a  surety  for  $2,000.  It  is  in  the  sense 
that,  of  a  larger  aggregate  of  loans  lost,  he  is  holden  to  save 
the  lender  harmless  for  but  $2,000,  and  may  urge  that  the 
applying  of  $10,000  received  on  what  he  is  not  liable  for  at  all 
is  to  give  undue  preference  to  the  plaintiff  whose  act  caused 
the  loss  above  $2,000  as  much  as  defendant's  caused  the  loss 
up  to  $2,000.  We  think  that,  in  these  circumstances,  defend- 
ant may  insist  that,  when  the  fraudulent  borrower  restores 
more  than  $2,000  in  reduction  of  a  loss  greater  than  $2,000, 
the  sum  received  should  be  applied  as  far  as  necessary  to 
extinguish  defendant's  liability  for  the  loss  of  the  smaller 
sum,  and  should  not  be  devoted  by  plaintiff  to  the  payment 
of  the  loss  above  $2,000,  which,  so  far  as  defendant  is  con- 
cerned, would  never  have  happened  but  for  the  act  of  plaintiff. 
Some  such  thought  as  this  rules  Savings  Bank  v.  Seidensticker, 
128  Iowa  54,  55,  as  to  the  surety  of  an  embezzler ;  and  Crane 
Co.  V.  Heat  &  Power  Co.  (Wash.),  78  Pae.  460,  tends  consider- 
able support  to  this  position. 

Vol.  1751a.- 
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2. 
If  there  be  doubt  as  to  this^  iheife  is  anodier  re88<»i  why 
defendant  should  not  be  hdd  resprasible  in  any  sobl    We 
have  examined  this  reeord  with  the  care  due  the  gravity  of 

the  issues,  and  are  satisfied  by  sueh  investi- 
'  uient  repreMn-    gatiou  that  there  is  no  sufficient,  if  indeed 

tfttions :  evi- 
dence:  Inaufll-     any,  evidence  that  any  representatioiL  made 

cioucy  • 

by  defendant  was  fraudulently  made.  And 
our  passing  upon  this  point  is,  notwithstanding  the  disposi- 
tion of  the  case,  no  mere  dictum.  The  lack  of  proof  is  duly 
presmted.  A  finding  of  no  fraud  is  at  least  an  alternative  find- 
ing. It  furnishes  a  reason  why  the  decision  is  right,  even  if 
the  arguments  that  no  representation  was  made  and  that  lia- 
bility has  been  extinguished  be  not  tenable.  If,  in  passing  on 
the  all^fed  fraud,  we  may  be  said  in  any  sense  to  depart  from 
the  rule  of  ^'needless  decision,"  we  think  there  is  a  peculiar 
situation  which  justifies,  if,  indeed,  it  does  not  demand,  a  seem- 
ing departure  from  that  rule.  Th^re  is  in  the  record  a  ver- 
dict and  a  judgment  which  find  the  defendant  guilty  of  an 
intent  to  defraud.  A  reversal  on  the  ground  that  no  repi^- 
sentations  were  made  concerning  the  right  to  credit  above 
$2,000,  and  of  repayment  by  the  borrower,  does  not  exclude 
that  defaidant  fraudulently  represented  the  Granite  Company 
to  be  good  for  as  much  as  $2,000.  Finding  that  the  evidence 
does  not  disclose  any  fraud,  we  think  we  should  so  declare, 
because  our  ultimate  conclusion  obviates  a  retrial,  and  thereby 
all  opportunity  for  defendant  to  set  aside  flie  now  existing 
finding  of  fraud  below,  on  a  retrial. 

IIL  Various  other  contentions  are  fully  argued.  Among 
them  are:  (1)  Whether,  under  the  pleadings,  it  was  error  to 
permit  a  recovery  if  it  be  found  defendant  had  asserted  posi- 
tively, and  of  his  own  knowledge,  that  something  was  true, 
though  he  did  not  know  \diether  it  was  true  or  false;  (2) 
whether  the  letter  should  not  have  been  understood  to  refer 
to  the  buying  of  commercial  paper  rather  than  to  the 
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of  maaeyi  (3)  whether  the  statemait  as  to  finanoial  standing 
was  more  than  a  naked  opinion;  (4)  whether  a  recovery  may 
rest  upon  failore  to  advise  plaintiff  if  defendant  learned,  after 
writing,  that  the  company  was  or  had  become  insolvent;  (5) 
whether  plaintiff  in  fact  rdied  upon  the  letter,  and,  if  so, 
whether  the  case  be  not  within  the  ancient  rale  which  denied 
recovery  as  for  fraud  to  one  who  was  not  ''an  innocent;"  (6) 
whether  insolvency  may  be  shown  by  opinion  testimony;  (7) 
whether  insolven<^  may  be  established  by  showing  that  one  is 
generally  reputed  to  be  insolvent,  and,  if  so,  whether  such 
general  repute  in  his  comjnunity  is  any  evidence  that  one  who 
lived  there  and  asserts  him  to  be  solvent  is  responsible  as  for 
asserting  that  which  he  knew  to  be  false. 

Having  concluded  that  defendant  never  made  a  repre- 
sentation that  the  Granite  Company  was  good  for  more  than 
$2,000,  and  that  any  loss  sustained  up  to  that  sum  has  been 
repaid,  and,  if  this  be  not  so,  yet  no  fraud  induced  any  loss 
sustained,  it  becomes  apparent  we  should  not  pass  upon  the 
various  other  error  points  made. 

The  case  must  be,  and  is — Reversed. 

Evans,  C.  J.,  Ladd,  Weaver  and  Qaynob,  JJ.,  concui. 

Dbemeb,  J.  (specially  concurring) — ^While  agreeing  to  a 
reversal  of  the  case,  I  dissent  from  the  ground  thereof,  and 
from  the  legal  conclusion  announced  in  the  opinion.  I  espe- 
daUy  dissent  from  the  finding  that  there  was  not  sufficient  evi- 
dence of  fraud  and  false  representations  to  take  the  case  to  a 
jury.  I  disagree  with  the  conclusion  that,  even  if  there  be 
fraud  and  actionable  misrepresentations,  no  recovery  can  be 
had,  because  of  payments  which  should  be  credited  to  the 
aooonnt,  and  especially  disagree  with  the  rule  of  damrges 
announced  in  this  tort  action  for  deceit. 

The  first  is  a  question  of  fact,  and  the  other  two  propo- 
sitions, questions  of  law. 
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L  Upon  the  first  proposition,  I  think  the  question  was 
one  for  a  jury,  and  that  we  are  usurping  its  functions  in  say- 
ing that  there  is  not  sufficient  testimony  of  fraud.  The  case, 
as  I  understand  it,  is  this :  Plaintiff  is  a  state  savings  bank, 
doing  business  at  the  town  of  Morrison,  in  G-rundy  County, 
Iowa;  and  the  defendant  was  the  president  of  the  Citizens' 
Savings  Bank  of  Waterloo,  Iowa.  E.  A.  Boggs  and  L.  D. 
McCloud  organized  what  was  known  as  the  Central  Iowa 
Granite  Co.,  which  was  simply  a  trade  or  partnership  name, 
for  the  handling  of  granite  and  other  monuments,  with  its 
principal  place  of  business  at  Waterloo ;  although  it  did  busi- 
ness in  ten  or  twelve  counties  adjacent  to  Black  Hawk,  and 
considerable  in  Grundy  County.  McCloud  was  the  active 
manager  in  the  business  until  about  April  1, 1910,  when  Boggs 
also  became  active  in  it,  and  he  (McCloud)  continued  his  con- 
nection with  it  until  January,  1911,  when  he  retired.  After 
April  1,  1910,  and  until  the  failure  of  the  company,  in  Jan- 
uary, 1912,  Boggs  was  an  active,  and  for  the  last  year  the 
sole,  manager  of  the  company.  In  the  year  1910,  the  com- 
pany did  a  $20,000  business,  and  in  the  year  1911,  its  business 
amounted  to  approximately  $40,000.  It  failed  in  January, 
1912,  and  at  that  time,  owed  approximately  $120,000  more 
than  its  total  assets.  On  April  1,  1910,  the  liabilities  of  the 
company  were  from  $50,000  to  $60,000,  and,  by  July  of  the 
same  year,  they  had  increased  to  close  to  $75,000. 

Boggs  now  claims  that  he  did  not  discover  the  eonditi<m 
of  affairs  until  some  time  after  he  had  taken  exclusive  charge 
of  the  business.  McCloud  was  the  practical  man  of  the  finn 
and  did  practically  all  the  business,  until  Boggs  severed  his 
connection  with  other  enterprises  and  devoted  his  exclusive 
time  to  the  business,  about  April  1, 1910.  The  firm  was  doing 
business  with  a  number  of  banks  in  the  territory  of  its  opera^ 
tions,  among  them  being  the  Citizens'  Savings  Bank  and  three 
others  in  the  city  of  Waterloo.  Desirous  of  obtaining  credit 
with  plaintiff  bank,  Boggs  procured  from  defendant  the  fol- 
lowing letter: 
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"CITIZENS  SAVINGS  BANK 

''Waterloo,  Iowa,  June  29, 1910. 
W.  B.  Jameson,  Pres.  P.  C.  Braniger,  Caahier. 

P.  P.  McElhinney,  Vice-Pres.      A.  B.  Smith,  Aast.  Cashier. 


it 


**Mr.  E.  H.  Reimer,  Cashier, 

''Parmers  Savings  Bank, 
''Morrison,  Iowa. 
**I>ear  Sir; 

"The  Central  Iowa  Granite  Company  is  doing  a  large 
business  in  your  territory  and  have  very  good  paper  to  handle 
from  time  to  time.  They  are  good  customers  of  this  bank  and 
I  have  suggested  to  Mr.  Boggs  that  whatever  business  they 
have  there  be  done  at  your  bank.  They  are  thoroughly  reli- 
able and  good  for  any  arrangements  they  may  make  with  you. 
Just  now  they  are  buying  up  a  large  supply  of  monuments 
for  their  fall  business  and,  of  course,  use  considerable  money. 
Their  business  is  very  large  and  this  stock  is  rapidly  turned 
into  money  again. 

"Any  favors  you  may  show  Mr.  Boggs  will  be  appre- 
ciated by  me  and  I  shall  be  glad  to  turn  you  any  favors  I  can. 

"Yours  truly^ 

W.  R.  Jameson,  President." 


<< 


Boggs  took  this  with  him  to  the  cashier,  to  whom  it  was 
addressed,  and  made  application  for  a  loan,  and  also  arranged 
to  negotiate  the  company's  contracts  for  monuments  with 
plaintiff's  bank,  and  to  handle  a  part  of  its  business.  Plaintiff 
contends,  and  offered  testimony  to  show,  that  all  its  subse- 
quent dealings  with  the  Qranite  Company  and  with  Boggs  were 
had  on  the  strength  of  this  letter,  unless  it  be  a  loan  of  $500 
negotiated  on  June  28, 1910,  on  the  strength  of  another  letter, 
which  is  not  in  the  record.  Collateral  contracts  were  deposited 
as  security  for  this  loan.  On  the  strength  of  the  letter  above 
set  out,  plaintiff  loaned  to  Boggs  and  his  firm  $1,000  on  June 
29thy  and  soon  thereafter,  more  loans  were  made,  and  from 
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that  time  on,  during  the  balance  of  the  year,  loans  were  very 
frequent,  and  money  was  advanced  to  the  firm  and  to  Boggs  at 
intervals  during  the  next  year;  so  that,  on  March  1,  1911,  the 
indebtedness  to  the  bank  amounted  to  $52,000,  and  in  Sep- 
tember of  the  same  year,  it  had  increased  to  $62,000. 

Plaintiff's  cashier  testified: 

"At  the  time  I  received  the  letter  Exhibit  *A',  I  had  no 
personal  knowledge  of  the  affairs  of  the  Central  Iowa  Granite 
Co.  or  E.  A.  Boggs  or  L.  D.  McCloud.  I  recognized  the 
signer  of  the  letter  as  being  the  gentleman  who  presided  at  the 
bankers'  meeting  at  Vinton.  I  read  the  letter,  believed  the 
statements  in  it  to  be  true,  and  relied  upon  the  truth  of  the 
statements  in  loaning  Mr.  Boggs  and  the  Central  Iowa  Qran- 
ite  Co.  this  money.  I  was  induced  as  cashier  of  the  bank  to 
let  Mr.  Boggs  have  the  money  on  account  of  being  highly 
recommended  by  Mr.  Jameson.  I  took  it  for  granted  that  the 
company,  no  doubt,  was  as  represented  and  would  meet  their 
obligations  as  has  been  stated.  Mr.  McCloud,  the  other  part- 
ner, never  came  to  our  bank  for  the  purpose  of  borrowing 
money.  It  was  all  given  to  Mr.  Boggs.  The  monument  con- 
tracts left  there  were  endorsed  by  the  Central  Iowa  Granite 
Co.,  by  E.  A.  Boggs,  President.  The  aggregate  of  all  these 
contracts  that  were  in  the  bank  in  September,  1911,  was  about 
$12,000.  There  were  times  during  this  period  when  he  got 
money  there  without  leaving  contracts.  I  surely  would  not 
have  loaned  this  money  of  the  bank  to  Boggs  or  to  the  Central 
Iowa  Granite  Co.  had  it  not  been  for  the  statements  in  this 
letter.  There  was  a  meeting  of  the  directors  of  the  bank  in 
March,  1911,  and  on  that  occasion  the  amount  of  the  indebt- 
edness was  ascertained.  The  directors  gave  me  instructions 
not  to  let  Boggs  have  any  more  money.  Q.  Do  you  know 
about  or  approximately  what  quantities  of  money  if  any  you 
let  Boggs  have  after  that  time?  A.  It  was  something  like 
ten  thousand  dollars.  Q.  How  did  you  come  to  do  that? 
(Objected  to  as  immaterial.  Overruled.  Defendant  excepts.) 
A.    Well,  Boggs  stated  to  me  that  he  had  vast  quantities  of 
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granite  on  the  track  in  Waterloo  and  in  transit,  and  if  I  could 
fumiBh  the  money  so  that  he  could  release  that  immediately, 
why  he  would  be  able  to  get  back  larger  quantities  of  money 
than  he  would  get  at  that  time.  In  f  act,  a  good  many  of  those 
shipments  which  he  claimed  he  was  getting,  contained  some 
of  the  monuments  for  which  we  held  contracts.  He  got  money 
after  this  time  in  March  on  several  occasions." 

The  capital  of  the  plaintiff  bank  was  $10,000,  and  the 
loans  made  to  Boggs  and  his  concern  were  grossly  in  excess 
of  the  amount  authorized  by  law.  Section  1870  of  the  Code 
Supp.,  1913,  provides  that  such  loans  shall  at  no  time  exceed 
20  per  cent  of  the  actually  paid-up  capital  stock  of  the  bank. 
But  the  same  statute  provides  that  the  discount  of  commer- 
cial business  paper  actually  owned  by  the  person  or  firm 
negotiating  the  same  shall  not  be  considered  money  so  bor- 
rowed. The  nature  of  the  transactions  with  the  bank  was 
thus  explained  by  one  of  the  witnesses : 

"The  first  time  I  ever  saw  Boggs  was  on  June  28,  1910, 
and  on  that  occasion  I  loaned  him  $500.  He  had  some  con- 
tracts with  him  at  that  time,  maybe  with  people  who  lived 
somewhere  through  the  country,  for  the  erection  of  monu- 
ments by  Mr.  Boggs'  company  and  provided  for  payment  of 
a  certain  sum  for  the  monuments  when  erected.  Mr.  Boggs 
left  some  of  these  contracts  with  me  on  the  first  day  as  security 
when  he  borrowed  the  $500.  That  is  what  I  relied  on  when  I 
let  him  have  the  $500.  When  he  came  back  the  next  day,  he 
assigned  as  collateral  security  for  the  $1,000  he  borrowed  at 
that  time,  a  contract  of  just  about  that  amount.  He  came  at 
different  times  after  that  with  contracts  of  a  similar  nature. 
He  had  notes  at  various  times  which  he  had  taken  for  monu- 
ments which  his  customers  had  given  when  he  set  the  monu- 
ments and  made  settlement, — and  came  and  discounted  those 
notes  at  the  bank.  On  the  28th  or  29th  of  June  when  he  was 
there,  he  explained  to  me  his  method  of  obtaining  these  con- 
tracts and  how  he  was  doing  business,  that  these  contracts 
were  obtained  and  the  money  on  the  contracts  was  not  to  be 
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paid  until  the  monuments  were  set  up.  These  contracts  were 
assigned  over  to  the  bank  as  collateral  security  for  the  money 
he  was  getting.  Sometimes  there  was  money  obtained  at  the 
bank  when  there  was  no  collateral  security  left  at  all,  and  I 
had  an  understanding  with  Boggs  that  all  the  collaterals  he 
left  there  should  be  held  for  any  money  that  he  might  borrow 
or  any  indebtedness  to  the  bank,  so  that  I  relied  upon  this 
security  for  any  debts,  whether  he  happened  to  bring  the 
coptracts  at  the  time  I  gave  him  the  money  or  not,  and  relied 
upon  all  the  contracts  as  collateral.  Some  of  the  contracts  and 
notes  discounted  which  he  brought  there  were  against  people 
in  that  vicinity,  and  where  they  were  not  in  that  vicinity,  I 
made  no  inquiry  as  to  their  responsibility.  Quite  a  number 
of  these  notes  which  he  discounted  in  the  bank  were  notes  that 
he  gave  himself  that  were  paid  from  time  to  time.  He  gave 
notes  of  his  own  or  of  his  granite  company,  and  when  they 
became  due  might  pay  them  or  renew  them — went  through  the 
usual  form  of  bank's  business  with  a  customer,  discounting  his 
paper,  borrowed  money  and  paid  money  from  time  to  time, 
extending  for  a  year  or  a  year  and  a  half.  Some  of  these 
contracts  that  he  left  with  me  as  collateral  security  for  his 
liabilities  to  the  bank  were  taken  up  and  paid  from  time  to 
time.  On  some  of  them,  Mr.  Boggs  collected  the  money  and 
sent  it  to  me.  I  do  not  know  the  aggregate  of  the  payments 
of  money  for  contracts  turned  in  at  different  times,  but  what- 
ever they  amounted  to,  Boggs  and  the  Granite  Company  were 
given  credit  for  them,  so  that  none  of  these  payments  entered 
into  the  aggregate  sums  I  have  named  that  remained  unpaid 
when  he  left  the  bank ;  and,  after  allowing  him  credit  for  all 
the  payments  that  were  made,  there  still  remain  the  amounts 
that  I  have  named  as  the  aggregate  of  his  indebtedness." 

Boggs  himself  testified : 

''Commencing  with  June  28th,  1910,  I  did  a  good  deal 
of  business  with  the  Farmers'  Savings  Bank  at  Morrison. 
That  business  consisted  in  borrowing  money.  A  number  of 
contracts  were  left  there.    My  arrangement  was  that  I  was  to 
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have  the  entire  charge  of  these  contracts  in  the  way  of  col- 
lecting them,  and  they  went  into  onr  general  fund  and  the 
discounts  were  made  on  the  face  of  the  notes  and  payments 
were  made  on  the  notes  themselves.  The  notes  I  gave  there 
were  discounted  from  16  to  80  per  cent.  The  average  rate  of 
discount  was  not  far  from  16  to  20  per  cent  Possibly  but 
two  short  time  notes  were  discounted  as  high  as  80,  late  in  the 
period.  Those  discounts  went  right  into  the  obligation,  taken 
out  in  advance  and  became  a  part  of  the  notes.  That  is, 
supposing  a  note  was  given  for  $2,500, 1  did  not  receive  $2,500 
in  cash.  The  amount  of  the  discount  was  deducted  from  the 
face  of  the  note  and  I  was  given  the  difference.  The  note  was 
made  to  cover  the  actual  cash  advanced  and  the  discount,  so 
that  the  obligation  to  the  Farmers  Savings  Bank  included 
those  high  discounts  and  constituted  a  part  of  our  liability 
there.  We  continued  to  do  business  with  the  Farmers'  Sav- 
ings Bank  of  Morrison,  borrowing  money,  paying  notes,  receiv- 
ing  contracts,  etc.,  until  about  the  Ist  of  January,  1912.  I 
think  we  had  no  loans  from  the  bank  after  the  1st  of  Septem- 
ber, 1911.  We  did  make  payments  during  the  fall  of  1911, 
up  until  the  close  of  January,  1912." 

Hie  statements  by  Boggs  as  to  the  discounts  exacted  by 
plaintiff  bank  are  denied  by  the  of&cerB  of  the  bank,  who 
testified  that  no  such  were  had,  and  the  jury  had  the  ri|^t 
to  accept  their  testimony  to  the  effect  that  the  discounts  did 
not  exceed  the  usual  rates. 

As  a  matter  of  fact,  McCloud  and  Boggs  were  practically 
insolvent  at  the  time  all  these  loans  were  made,  and  the 
liabilities  of  the  firm  were  considerably  in  excess  of  its  assets ; 
but  Boggs  had  faith  that  he  could  pull  the  business  through 
when  he  took  the  active  management  thereof,  and  proceeded 
to  act  on  that  assumption,  with  the  not  unusual  result.  When 
the  concern  failed,  sometime  in  January  of  the  year  1912,  and 
it  became  apparent  that  plaintiff  would  lose  the  .money  unless 
it  could  hold  the  defendant  responsible  on  his  letter  before 
quoted,  this  action  was  commenced. 
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The  petition  is  not  bottomed  on  the  thonght  that  the 
defendant's  letter  is- one  of  credit,  or  that  it  constitutes  a 
goaranty,  but  proceeds  upon  the  theory  that  the  defendant 
was  guilty  of  fraud  and  deceit,  and  that  plaintiff  suffered 
damage  therefrom  to  the  amount  of  money  loaned  to  Boggs 
and  his  company,  which  was  not  recoverable  from  either ;  and 
it  was  on  this  issue  that  the  case  was  tried.  The  defendant 
introduced  no  testimony,  and  the  facts  are  not  seriously  in 
dispute ;  but  the  parties  differ  as  to  some  of  the  inferences  to 
be  derived  therefrom.  As  the  verdict  was  in  plaintiff's  favor, 
he  is  entitled  to  the  benefit  of  the  strongest  inference  in  his 
favor  which  may  reasonably  be  drawn  from  the  testimony 
adduced. 

The  facts  necessary  to  be  shown  to  justify  a  recovery  for 
fraud  and  deceit  are  well  known,  and  generally  understood. 
It  18  incumbent  on  plaintiff  to  show :  First,  that  the  defend- 
ant made  the  representations  charged,  and  that  they  were 
representations  of  fact,  as  distinguished  from  mere  opinions; 
second,  that  such  statements  were  false  in  fact,  and  that 
defendant  knew  them  to  be  false,  or  that  they  were  made  as 
of  his  own  personal  knowledge,  whereas,  he  in  fact  had  no 
knowledge  of  the  truth  thereof,  or  that  he  had  the  means  at 
hand  of  knowing  of  their  falsity;  third,  that  the  representa- 
tions were  made  with  intent  to  deceive  the  party  to  whom 
made ;  fourth,  that  the  party  to  whom  made  did  not  know  oiF 
their  falsity,  but,  believing  the  same  to  be  true,  relied  and 
acted  thereon ;  and,  fifth,  that  he  was  damaged  thereby. 

The  trial  court  instructed  upon  the  first  proposition  as 
follows : 

^'The  material  part  of  this  letter,  and  the  one  to  which 
your  attention  is  particularly  directed,  is  the  third  representSr 
tion  above  set  out ;  that  is,  that  the  Central  Iowa  Granite  Co. 
and  E.  A.  Boggs  were,  at  the  time  of  the  writing  of  the  letter, 
thoroughly  reliable,  and  good  for  any  arrangements  which  they 
might  make  with  the  bank.  As  to  the  construction  which 
should  be  given  the  language  of  the  defendant  in  making  such 
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representation,  you  are  instructed  that  such  representaticm  so 
made  by  the  defendant  was  a  representation  by  him  that  the 
Central  Iowa  Granite  Company  and  Mr.  Boggs  were  finan- 
cially thoroughly  reliable,  and  that  they  were  able  financially 
to  meet  and  pay  any  obligation  which  they  might  mteac  into 
with  the  Farmers'  Savings  Bank,  in  carrying  on  and  trans- 
acting the  business  of  the  Central  Iowa  Granite  Co/' 

This  instruction  is  challenged;  and  in  the  same  connec- 
tion it  is  argued  that  defendant's  motion  for  a  directed  ver- 
dict, filed  at  the  close  of  plaintiff's  testimony,  should  have  been 
sustained,  for  the  reason  that  none  of  the  statements  made  in 
the  letter  are  of  facts,  but,  at  most,  mere  expressions  of  opinion 
regarding  the  parties  referred  to  therein.  I  am  of  opinion 
that  the  letter  is  fairly  susQcptible  of  the  construction  placed 
upon  it,  and  that  it  did  affirm  the  financial  ability  and  resp<m- 
sibility  of  the  Granite  Company  and  of  Boggs ;  that  they  were 
thoroughly  reliable  and  good  for  any  arrangements  they  might 
make  with  plaintiff. 

It  is  sometimes  difficult  to  distinguish  between  the  express 
sion  of  an  opinion  and  of  a  fact ;  but  courts  generally  hold 
that  a  statement  as  to  the  solvency  or  financial  responsibility 
of  a  third  person  is  a  statement  of  fact,  and  not  the  mere 
expression  of  an  opinion.  Emaiein  v.  ManhaU,  58  Ala.  152 
(29  Am.  R.  729) ;  Marsh  v.  Falker,  40  N.  Y.  562. 

In  the  Einstein  case,  supra,  the  court  says,  at  page  737 : 

''Much  must  depend  on  the  circumstances  of  the  particu- 
lar case.  But  when,  as  in  this  case,  the  perscm  recommending 
knows  that  the  object  of  the  party  procuring  the  recommenda- 
tion is  to  obtain  credit  at  a  distance,  knows  that  the  proposed 
seller  is  unacquainted  with  the  financial  condition  and  credit 
of  the  proposed  buyer,  the  law»  in  harmony  mih  good  morals 
and  good  neighborhood,  requires  that  the  same  shall  be  faith- 
fully and  truthfully  given.  A  representation,  as  fact,  of  that 
which  the  party  knows  to  be  false,  or  of  that  of  the  truth  of 
which  he  has  no  knowledge  or  well-founded  belief,  falls  be- 
low the  standard  of  legal  requirement.    And  if  it  turn  out  in 
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fact  that  the  representation  is  false,  and  the  seller  is  deceived 
and  suffers  loss  in  consequence  of  the  sale  he  made  (m  the 
strength  of  it,  the  party  recommending  must  make  good  the 
loss.  It  is  no  excuse  for  him  that  he  did  not  collude  with  the 
purchaser,  that  he  was  not  interested  in  or  benefited  by  the 
purchase,  or  that  he  did  not  know  whether  the  representation 
he  made  was  true  or  false.  Good  faith  requires  that  what  he 
represents  as  fact  shall  be  true,  or  that,  from  a  proper  knowl- 
edge of  the  surroundings,  he  is  justified  in  having  an  intelli- 
gent belief  that  what  he  asserts  is  true.  Mere  spirit  of  accom- 
modation, or  desire  to  serve  a  friend,  we  fear,  cause  many 
recommendations,  which  entail  heavy  loss  on  him  who  trusts, 
and  is  misled  by  them.  It  is  time  it  should  be  known  that  he 
who  thus  knowingly,  fraudulently,  or  even  recklessly,  enables 
one  to  cheat  another,  thereby  shoulders  the  burden  himself. 
Candor  and  good  faith  are  what  the  law  requires,  for  the  law 
does  not  convert  a  mere  recommendation  into  a  guaranty. 
....  When,  however,  the  testimony  convinces  the  jury  that 
the  recommendation  was  knowingly  false,  and  on  the  strength 
of  such  recommendation  credit  was  given  and  a  loss  sustained, 
these,  with  the  fact  that  the  statements  in  the  recommendation 
were  false,  constitute  deceit  and  a  right  of  action  in  favor  of 
the  person  who  was  influenced  thereby.  And  when  given 
recklessly,  or  from  favoritism,  without  knowing  whether  it  is 
true  or  false,  attended  by  the  circumstances  abpve  postulated, 
these  are  proper  facts,  with  the  other  testimony  in  the  cause, 
to  be  weighed  by  the  jury  in  determining  whether  or  not  the 
defendant  was  guilty  of  the  deceit  charged,  and,  unexplained, 
would  authorize  a  verdict  in  favor  of  the  plaintiff.'' 

This  rule  has  its  foundation  In  the  old  English  case  of 
Paaley  v.  Freeman,  3  T.  R.  (K.  B.  1789)  51  (12  English  Rul- 
ing Cases  235),  and  it  has  been  generally  adopted  in  this 
country.  See  Crane  v.  Elder,  48  Kans.  259 ;  Cowley  v.  Smyik, 
46  N.  J.  L.  380. 

Even  in  Massachusetts,  where  a  different  rule  is  said  to 
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prevail,  the  Supreme  Court  of  that  state,  in  Andrews  v.  Jack- 
son,  168  Mass.  266,  said : 

^'It  is  contended  by  the  defendant  that  such  a  representa- 
tion is  necessarily,  and  as  a  matter  of  law,  a  mere  expression 
of  opinion,  for  which,  however  wilfully  false,  and  however 
damaging  in  the  reliance  placed  upon  it,  no  action  can  be 
maintained.  It  is  true  that  such  a  representation  may  be, 
and  often  is,  a  mere  expression  of  opinion.  But  we  think 
that  it  may  be  made  under  such  circumstances  and  in  such  a 
way  as  properly  to  be  understood  as  a  statement  of  fact  upon 
which  one  may  well  rely.  In  SttAbs  v.  Johnson,  127  Mass. 
219,  one  of  the  representations  in  r^ard  to  a  note  was  that 
it  was  ^as  good  as  gold,'  and  the  jury  were  instructed  that,  if 
this  was  intended  as  a  representation  of  the  financial  ability 
of  the  maker  of  the  note,  it  was  a  statement  of  a  material  fact, 
for  which  the  defendant  was  liable.  This  instruction  was  held 
erroneous,  'because  a  representation  as  to  a  man's  financial 
ability  to  pay  a  debt  may  be  made  either  as  a  matter  of  opinion, 
or  as  a  matter  of  fact ;  the  subject  of  the  statement  does  not 
necessarily  determine  which  it  is.'  'It  is  often  impossible,' 
says  Mr.  Justice  Colt  further  in  the  opinion,  *  to  determine,  as 
matter  of  law,  whether  a  statement  is  a  representation  of  a 
fact,  which  the  defendant  intended  should  be  understood  as 
true  of  his  own  knowledge,  or  an  expression  of  opinion.  That 
will  depend  upon  the  nature  of  the  representation,  the  meaning 
of  the  language  used,  as  applied  to  the  subject  matter,  and  as 
interpreted  by  the  surrounding  circumstances,  in  each  case. 
The  question  is  generally  to  be  submitted  to  the  jury.'  The 
opinion  plainly  implies  that,  if  the  jury  had  been  left  to  deter- 
mine whether  there  was  a  representation  of  the  maker's  finan- 
cial ability  to  pay  made  as  a  matter  of  fact,  and  not  as  mere 
matter  of  opinion,  they  might  have  found  against  the  defend- 
ant on  his  false  representation  that  the  note  was  'as  good  as 
gold.'  In  Belcher  v.  Costello,  122  Mass.  189,  there  is  also 
a  strong  intimation  that  the  rule  is  as  above  stated.    In  Saf- 
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ford  V.  Ortmt,  120  Mass.  20,  the  representation  set  out  in  the 
declaration  was  that  the  maker  of  the  note  'was  a  person  of 
ample  means  and  ability  to  pay  said  note,  and  that  the  note 
was  good.'  The  plaintiff  was  allowed  to  recover.  The  court 
says  of  the  representations:  'We  must  presume  that  they 
were  legally  sufficient  to  support  the  action;  that  is  to  say, 
that  they  were  statements  of  facts  susceptible  of  knowledge, 
as  distinguished  from  matters  of  mere  opinion  or  belief.'  Bee 
also  Morse  v.  Slum,  124  Mass.  59 ;  Teague  v.  Irwin,  127  Mass. 
217. 

''In  two  recent  cases — Way  v.  Byther,  165  Mass.  226,  and 
Kilgore  v.  Bruce,  166  Mass.  136, 138 — ^this  court  has  expressed 
a  disinclination  to  extend  the  rule  which  permits  dealers  to 
indulge  with  impunity  in  false  representations  of  opinion.  In 
the  case  now  before  us  the  notes  were  turned  over  to  the 
plaintiff  in  part  payment  of  the  agreed  price  for  land  wAd  to 
the  defendant.  He  professed  to  know,  and  probably  did  know, 
all  about  the  financial  standing  of  the  maker  of  them,  who 
lived  in  Boston.  The  plaintiff  lived  in  a  suburban  town,  and 
knew  nothing  of  the  maker.  She  was  obliged  to  take  the 
defendant's  representations  or  to  decline  to  deal  with  him 
until  she  could  go  to  Boston  and  make  an  investigation  for 
herself.  He  told  her  that  he  had  lent  money  to  the  maker, 
and  said,  'Do  you  suppose  I  would  lend  my  money  to  anyone 
that  was  not  goodf  A  representation  that  a  note  is  as  good 
as  gold  may  be  founded  on  absolute  personal  knowledge  of  the 
validity  of  the  note,  and  upon  an  equally  certain  knowledge 
of  the  maker's  financial  ability.  The  known  facts  upon  which 
financial  ability  depends  may  be  so  clear  and  cogent  as  to  make 
the  consequent  conclusion,  which  ordinarily  would  be  a  mere 
matter  of  opinion,  a  matter  of  moral  certainty  which  can 
properly  be  called  knowledge.  We  cannot  say,  as  matter  of 
law,  that  this  representation  was  not  intended  to  be,  and 
properly  understood  to  be,  a  representation  of  facts  within 
the  defendant's  knowledge." 

We  have  often  affirmed  the  same  doctrine.    McKown  v. 
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Furgasim,  47  Iowa  636 ;  Shvittefieid  v.  NeU,  163  Iowa  470 ; 
Davis  V.  Central  Lamd  Co,,  162  Iowa  269;  Eaigh  v.  Whdie 
Way  Lamdry  Co.,  164  Iowa  143;  HetUmd  v.  BOsiad,  140 
Iowa  411 ;  Severgon  v,  Koch,  159  Iowa  343. 

Andy  as  a  rule,  one  speaking  regarding  the  financial  abil- 
ity of  another  is  held  to  a  stricter  accountability  than  if  he 
were  speaking  of  his  own  standing.  Lyon  v.  Briggs  (B.  I.), 
51  Am.  Bep.  372.  In  the  case  relied  upon  by  appellant,  Albion 
MilUng  Co.  v.  First  Nat.  Bank  (Neb.),  89  N.  W.  638,  the  rep- 
resentations were  that  the  party  "seemed  to  be  doing  well;'' 
that  "as  far  as  he  knew  he  was  getting  along  nicely;''  "I 
should  say  he  would  be  good  for  that  amount. ' '  These  were  all 
guarded  expressions  of  opinion  or  belief,  and  not  assertions 
of  any  fact. 

II.  There  was  sufficient  testimony  to  show  that,  at  the 
time  defendant  made  the  statements  in  the  letter,  neither  the 
company  nor  Boggs  nor  McCloud  was  financially  responsible, 
and  that  they  were  each,  in  fact,  insolvent ;  there  was  also  tes- 
timony from  which  a  jury  might  have  found  that  neither  was 
responsible  in  fact. 

III.  Upon  the  question  of  defendant's  knowledge  of  the 
condition  of  the  firm  and  its  members  at  the  tim^  he  made 
the  statement,  the  testimony  is  not  strong.  It  consists  of  two 
letters  written  by  defendant  in  May  of  the  year  1910,  and 
proof  of  their  reputation  as  to  financial  irresponsibility,  in  the 
city  of  Waterloo. 

In  one  of  the  letters,  in  referring  to  a  note  against  the 
Granite  Co.,  sent  to  defendant's  bank  for  collection,  defend- 
ant said :  '^  Boggs  is  out  of  the  city  most  of  the  time,  but  will 
get  right  after  him  and  report  tiie  outcome."  And  in  the 
other,  referring  to  the  same  matter,  he  wrote:  "We  will 
make  allowance  on  Granite  Co.  note  as  instructed.  I  have 
gone  after  these  people  as  hard  as  I  can,  but  they  are  hard 
to  get  money  out  of."  In  addition  to  this,  it  was  shown, 
over  defendant's  objections,  that  the  general  reputation  of 
Boggs  at  Waterloo,  Iowa,  on  or  about  July  1st,  as  to  his 
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solvency  and  financial  responsibility,  was  not  good;  and  that 
the  reputation  of  the  Granite  Co.  at  the  same  time  was  that 
they  were  very  light  financially.  Again,  it  is  shown  that 
defendant  knew  the  weak  financial  condition  of  the  firm  and 
of  Boggs  on  December  24th,  at  a  time  he  took  up  a  note  which 
he  had  negotiated  at  another  bank,  some  time  in  Jnne  of  the 
year  1910. 

Other  witnesses  testified  as  to  the  reputation  for  insol- 
vency of  both  the  firm  and  of  Boggs  on  or  about  July  1, 1910. 
Whatever  else  may  be  said  of  this  testimony  as  to  the  reputa- 
tion of  the  firm  and  of  Boggs,  it  was  certainly  material  as 
bearing  upon  the  question  of  defendant's  knowledge  of  the 
facts.  Jones  on  Evidence  (2d  Ed.),  Sec.  146;  Martin  v. 
Mayer  (Ala.),  20  So.  963;  Ha/m  v.  Penney,  60  Minn.  487; 
Lee  V.  Kilbum,  3  Gray  (Mass.)  594. 

Whether  or  not  such  testimony  is  admissible  to  prove  the 
fact  of  solvency,  we  need  not  at  this  time  determine.  It  has 
been  held  admissible,  however,  by  a  great  number  of  reputable 
courts.  Sweeieer  v.  Boies,  117  Mass.  466 ;  EUas  v.  State  (Wis.) , 
119  N.  W.  1110;  West  V.  St.  Pond  Nat.  Bank,  54  Minn.  466 
(56  N.  W.  54) ;  Bwnk  of  Middlebury  v.  Rutland,  33  Vt  414. 
Contra,  Stewart  v.  McMurray  (Ala.),  3  So.  47;  PhUUpe  v. 
Butlard,  58  Oa.  256 ;  Oraff  v.  Brawn,  85  lU.  89. 

The  testimony  regarding  defendant's  knowledge  of  the 
insolvency  in  December,  1910,  was  admissible,  as  explanatory 
of  defendant's  conduct  with  Boggs  and  his  firm,  and  with 
those  who  held  their  paper.  But  aside  from  the  question  of 
defendant's  actual  knowledge,  there  was  enough  to  take  the 
case  to  the  jury,  on  the  theory  that  defendant's  statements  in 
the  letter  purported  to  be  based  upon  actual  knowledge;  and 
if  he  in  fact  did  not  know  whether  they  were  true  or  false,  he 
is  held  liable  for  his  deceit,  on  the  theory  that  his  assertion  of 
knowledge,  when  in  fact  he  did  not  know,  is  quite  as  culpable 
as  if  made  with  actual  knowledge  of  their  falsity.  See  Daiois 
V.  Central  Lwnd  Co.,  162  Iowa  269,  and  the  many  eases  cited. 
Whatever  of  conflict  there  may  be,  either  real  or  apparent, 


Apr.  1916]      Fabmebs'  Sav.  Bk.  v.  jAifESON.  705 

regarding  this  proposition,  is  now  made  clear  by  this  last  deci- 
sion,  and  the  rule  there  announced  is  the  one  supported  by  the 
great  weight  of  authority. 

Appellant's  counsel  learnedly  contend  that,  where  the 
statement  is  in  the  nature  of  an  opinion,  the  rule  just  quoted 
is  inapplicable,  and  that,  in  such  cases,  to  establish  scienter, 
it  must  be  shown,  not  only  that  the  statement  was  false,  but 
that  the  party  making  it  had  no  reason  to  believe  it  to  be  true, 
relying  upon  Baddy  v.  Henry,  113  Iowa  462,  and  other  like 
cases.  The  rule  there  announced  is  inapplicable  here.  AU 
that  plaintiff  need  do,  in  the  first  instance,  in  any  event,  is  to 
show  that  the  statement  was  false  in  fact ;  that  the  def aidant 
knew  it  to  be  false,  or  that  he  assumed  to  have  knowledge  of 
the  truth,  when  in  fact  he  did  not  have  such  knowledge. 
McKawn  v.  Fturgason,  47  Iowa  636;  Davis  v.  Central  Land 
Co.,  supra. 

In  this  case,  the  letter  itself  shows  that  defendant  was 
speaking  of  his  own  knowledge,  and,  the  falsity  of  the  state- 
ment being  shown,  this  was  all  that  plaintiff  was  required  to 
show,  in  the  first  instance.  Whether  or  not  defendant's  honest 
belief  in  the  truth  of  the  statements  would  exculpate  him,  we 
have  no  occasion  now  to  decide.  It  may  be  said,  however,  that 
defeildant  is  not  to  be  charged  for  mere  negligence.  It  must 
be  shown  that  he  either  knew  that  the  statements  were  false 
when  he  made  them,  or  that  he  represented  and  assumed  to 
have  had  knowledge,  when  in  fact  he  did  not. 

Properly  understood,  and  as  explained  in  subsequent 
cases,  the  rule  in  Baddy  v.  Henry,  supra,  does  not  run  counter 
to  the  one  here  announced. 

IV.  Counsel  vigorously  contend  that  there  is  no  proof 
of  any  intent  on  the  part  of  defendant  to  deceive  or  defraud. 
Such  fact  can  rarely  be  proved  by  direct  testimony,  and  hence 
the  rule  that  such  intent  may  be  inferred ;  and  if  it  be  shown 
that  the  representations  were  false  in  fact,  were  known  to  the 
defendant  to  be  false,  and  were  made  with  intent  that  they 
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be  acted  upon,  and  in  truth  they  are  relied  upon,  intent  to 
deceive  and  defraud  may  be  inferred.  This  presumpticm  or 
inference  is  not  conclusiye»  but  is  sufficient  to  justify  a  jury 
in  finding  that  this  element  essential  to  a  recovery  is  estab- 
lished. Diwis  V.  Lcmd  Co.,  supra.  Baddy  v.  Conover,  126 
Iowa  31 ;  Riley  v.  Bell,  120  Iowa  618. 

No  bad  motive  on  the  part  of  defendant  need  be  shown, 
nor  need  any  benefit  to  him  be  proved.  Skeels  v.  Porter,  165 
Iowa  255 ;  HubbeU  v.  Meigs,  50  N.  Y.  480 ;  Cowley  v.  Smyth, 
46  N.  J.  L.  380 ;  Fitzsimmons  v.  Joslin,  21  Vt.  129 ;  Spmcer 
V.  Taggart,  162  Iowa  564;  8t(mey  Creek  Co.  v.  SmaUey,  111 
Mich.  321. 

y.  Upon  the  question  of  the  measure  of  damages,  the 
trial  court  instructed  as  follows : 

'^If,  under  tiie  evidence  in  this  case  and  the  rules  of  law 
announced  in  these  instructions,  you  find  the  plaintiff  entitled 
to  recover  against  the  defendant,  you  will  then  determine  the 
amount  of  damages,  if  any,  to  which  the  plaintiff  is  entitled. 
And,  upon  the  question  of  the  amount,  if  any,  which  the 
plaintiff  is  entitled  to  recover  of  the  defendant,  you  are 
instructed  that  it  can  only  recover  of  the  defendant  the  dam- 
ages, if  any,  which  the  plaintiff  has  sustained,  which  are  the 
direct  and  immediate  consequences  resulting  to  said  bank,  by 
reason  of  said  bank,  or  its  cashier,  E.  H.  Beimer,  relying  and 
acting  upon  the  representations  made  by  the  defendant,  as  to 
the  financial  responsibility  of  the  Central  Iowa  Granite  Co., 
and  E.  A.  Boggs.  In  this  connection,  it  is  claimed  by  the 
defendant  that  the  loan  made  by  the  plaintiff  bank  to  the 
Central  Iowa  Granite  Co.  and  E.  A.  Boggs  were  all  made  by 
the  plaintiff  in  violation  of  law,  and  in  amount  beyond  the 
authority  of  the  bank  to  make,  and  in  consideration  of  a  large 
and  unusual  rate  of  interest  and  discount,  and  not  in  reliance 
upon  any  representations  made  by  the  defendant.  Upon  this 
question,  you  are  instructed  that  if  you  find  from  the  evidence 
that  the  loans,  if  any,  made  by  the  plaintiff  to  the  Central 
Iowa  Granite  Co.,  and  to  E.  A.  Boggs,  were  in  violation  of 
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law,  and  in  sums  beyond  the  authority  of  the  bank  to  make, 
such  fact  will  not  relieve  the  defendant  from  liability  for 
damages  sustained  by  the  bank,  if  you  find  such  damages  to 
be  the  direct  and  immediate  consequences  resulting  to  said 
bank  by  reason  of  said  bank,  or  its  cashier,  relying  and  acting 
upon  the  representations  made  by  the  defendant,  and  you  find 
the  defendant  liable  to  the  plaintiff  under  the  evidence  and 
the  instructions  given  you  by  the  court." 

The  majority  say,  first,  that  there  was  no  testimony  to 
justify  this  instruction.  Next,  that  it  is  wrong  in  that  def  end- 
ant 's  liability,  if  any,  could  not  exceed  $2,000 ;  and  lastly,  that, 
as  Boggs,  or  the  Oranite  Co.,  or  both,  paid  plaintiff  more  than 
$2,000,  no  recovery  can  be  had  of  the  defendant. 

To  these  conclusions,  I  cannot  agree,  and  I  think  the 
majority  overlook  the  nature  of  this  action,  and,  consciously 
or  unconsciously,  treat  it  as  an  action  upon  a  letter  of  credit, 
or  a  guaranty.  If  it  were  that,  I  might,  perhaps,  agree  to 
the  conclusion ;  but  it  must  be  conceded  that  the  action  is  in 
tort,  for  deceit,  and  not  for  a  breach  of  contract. 

The  fundamental  difference  between  me  and  the  majority 
is  bottomed  upon  this  distinction.  If  the  majority  would  con- 
cede that  this  is  an  action  of  tort,  and  cite  cases  of  that  kind, 
rather  than  authorities  in  actions  for  breach  of  contract,  we 
could  come  nearer  to  an  agreement.  But,  as  they  make  no 
distinetion  between  the  two  kinds  of  action,  I  cdnnot,  of  course, 
agree  to  the  conclusion  reached. 

That  the  measure  of  damages  is  different  in  the  two  classes 
of  actions  is  elementary.  The  statute,  Code  Supplement,  1913, 
Section  1870,  says  that  no  liability  of  any  person  or  firm  for 
borrowed  money  shall  at  any  time  exceed  20  per  cent,  of  the 
actually  paid-up  capital  stock  of  the  bank.  The  making  of  an 
over-loan  is  not  made  a  criminal  offense  by  statute.  The  pro- 
vision was  enacted  for  the  benefit  of  the  stockholders  and 
depositors,  and  failure  to  comply  with  its  terms  in  no  manner 
affects  the  validity  of  an  over-loan.  Benion  County  Sav,  Bank 
V.  Boddicker,  105  Iowa  548 ;  MiUs  Couniy  Nat,  Bank  v.  Perry, 
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72  Iowa  15;  OoldrMining  Co.  v.  Naiianal  Bmk,  96  U.  S.  640; 
Portland  Nai.  Bmk  v.  8cc4t  (Ore.)>  26  Pae.  27&  The  statate 
cannot  be  used  to  defeat  the  loan,  nor  may  one  guilty  of  a 
f rand  hide  behind  it.  0  'Donnell  v.  Providence  dk  W.  B.  Co., 
6  B.  I.  211 ;  KeUy  v.  Muhs  Co.  (N.  J.);  69  Atl.  23. 

A  jury  was  justified  in  finding  that  the  fraud  was  not  the 
remote,  but  the  proximate,  cause  of  the  loan;  and  the  loans 
themselves  were  not  invalid,  even  though  greater  than  the 
statute  authorized.  The  law  was  not  enacted  to  protect  one 
from  the  consequences  of  his  own  fraud  or  wrong,  and  the 
transaction  was  not  illegal,  in  such  sense  that  the  parties  them- 
selves could  avoid  the  contract  If  they  could  not,  then  it  is 
clear  that  a  stranger  to  the  transaction  is  not  entitled  to  the 
benefits  thereof.  That  is  to  say,  the  statute  was  not  enacted 
for  the  benefit  of  those  who  mi^^t  induce  another  to  make 
loans  of  a  bank,  and  the  bank  owed  no  duty,  under  the  statute, 
to  anyone  but  its  depositors  and  stockholders.  It  is  dear,  I 
think,  that  the  statute  affords  the  defendant  no  protection.  If 
the  suit  were  upon  a  letter  of  credit  or  upon  a  guaranty  unlim- 
ited as  to  amount,  perhaps  another  rule  would  apply,  for  the 
reason  that  a  loan  within  the  limits  of  the  statute  would  be 
held  to  have  been  within  the  contemplation  of  the  parties.  But 
the  rule  is  not  thus  confined  or  limited,  in  actions  of  tort.  The 
damages  in  such  cases  are  those  which  directly  and  proxi- 
mately follow  as  a  result  of  the  wrong,  no  matter  whether 
contemplated  or  anticipated  by  the  parties.  Fottler  v.  Moee- 
ley  (Mass.),70N.  E.  1040. 

Whether  or  not  the  fraud  of  the  defendant  was  the  proxi- 
mate cause  of  plaintiff's  loss,  or  whether  it  relied  upon  Boggs 
or  the  Oranite  Company ;  and  whether  or  not  it  was  justified, 
in  reason,  in  so  doing,  were  questions  of  fact  for  the  jury,  and 
the  court  correctly  instructed  upon  this  feature  of  the  case. 

That  there  is  a  marked  distinction  in  the  rule  for  admeas- 
uring damages  in  actions  for  breach  of  contract  and  in  actions 
sounding  in  tort  is  so  fundamental  that  it  is  scarcely  neces- 
sary to  cite  authorities  for  the  proposition.    In  the  former, 


Apr.  1916]      Farmers*  Sav.  Bk.  v.  Jameson.  709 

the  rule  is  that  the  damages  are  such  as  either  naturally,  that 
is,  in  the  usual  course  of  things,  follow  from  sueh  a  breach 
of  contract  itself,  or,  on  the  other  hand,  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  the 
parties,  at  the  time  they  made  the  contract,  as  the  probable 
result  of  a  breach  thereof.  Menizer  v.  The  Western  Union 
Tel.  Co.,  93  Iowa  752 ;  Hadl&y  v.  Bax&ndale,  9  Excheq.  341 ; 
Hopkins  v.  Sanford,  38  Mich.  611 ;  BUlmeyer,  DiU  &  Co.  v. 
Wagner,  91  Pa.  St.  92.  While,  in  actions  for  tort,  all  dam- 
ages which  result  from  the  defendant's  wrongful  act  are  prop- 
erly chargeable  to  him,  and  it  is  entirely  immaterial  whether 
the  particular  ponsequences  of  his  act  could  have  been  fore- 
seen or  were  contemplated  by  the  wrongdoer  ( Voebvrg  v.  Pui' 
ney,  80  Wis.  523 ;  Sloan  v.  Edwards,  61  Md.  89),  it  is  certain 
that,  in  actions  for  tort,  the  defendant  riiould  be  held  liable 
for  the  consequences  of  his  act,  although  he,  at  the  time, 
neither  foresaw  nor  had  them  in  contemplation.  OuMe  v. 
Swan,  19  Johns.  (N.  Y.)  381 ;  Ehrgoit  v.  Mayor,  96  N.  Y.  264. 
The  case  last  cited  contains  probably  the  best  discussicm  of  the 
rule.  It  follows  that,  in  actions  for  tort,  the  question  of  the 
amount  of  damages,  and  as  to  whether  they  were  remote  or 
proximate,  is  primarily  for  a  jury.  Doubtless,  but  for  the 
statute  (Code  Supplement,  1913,  Section  1870),  the  majority 
would  concede  these  doctrines  and  hold  the  defendant  liable, 
or  at  least  agree  with  me  in  saying  that  the  questions  were  for 
a  jury.  But  construing  this  as  if  it  made,  over-loans  unlaw- 
ful, or  else  reading  the  statute  into  defendant's  representa- 
tions, as  if  they  were  to  be  considered  contractual  in  character, 
they  limit  recovery  in  any  event  to  $2,000.  That  the  statute 
does  not  impose  a  criminal  liability  and  does  not  say  that 
violation  thereof  is  a  misdemeanor  is  too  clear  for  argument, 
and  so  I  pass  that  by.  I  have  never  before  seen  it  stated  that 
statutory  or  other  law  should  be  read  into  false  and  fraudulent 
misrepresentations.  Of  course,  this  may  be  the  law,  although  I 
have  not  before  seen  it  announced ;  but  if  it  is,  there  should 
be  some  authority  for  it.    The  majority  have  found  none  and. 
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after  diligent  search,  I  have  been  unable  to  discover  any.  Let 
US  see  what  this  means.  Does  it  mean  that  I  may  practice 
deceit  upon  another,  fraudulently  induce  him  to  part  with  his 
money,  and  then  say,  "Well,  I  am  not  respcmsible,  for  the 
reason  that  I  did  not  think  you  would  take  me  at. my  word, 
and  I  had  no  reason  to  believe  you  would  make  an  over-loan  t " 
If  so,  then  what  becomes  of  the  rule  that  it  is  entirely  imma- 
terial whether  the  resulting  damages  were  foreseen,  or  whether 
they  were  in  the  contemplation  of  the  parties  when  the  fraud 
was  perpetrated?  As  already  stated,  this  statute  is  not  a 
penal  one.  It  was  enacted  for  the  benefit  of  the  stockholders 
and  depositors  of  the  bank,  and  not  for  the  benefit  of  (me  who 
induced  the  bank  to  make  over-loans.  As  construed  by  the 
majority,  it  is  made  to  operate  to  their  prejudice,  at  the  same 
time  conferring  a  benefit  upon  a  vrrongdoer.  Such  statutes 
are  not  new,  and  they  have  uniformly  been  applied  for  the 
benefit  of  the  bank,  its  stockholders  and  patrons.  See  cases 
hitherto  cited. 

The  majority  overlook,  or  fail  to  mention  the  fact,  that 
this  matter  is  already  foreclosed  in  this  jurisdiction,  in  the 
case  of  Bafik  v.  Boddicker,  105  Iowa  548.  That  was  an  action 
on  a  bond  given  to  indemnify  the  obligee  from  the  failure  of 
a  principal  to  pay  the  plaintiff  bank  an  indebtedness  then 
owing,  or  which  might  thereafter  be  contracted  by  said  prin- 
cipal to  the  bank.  The  bond  was  in  the  sum  of  $5,000,  but 
the  obligor  undertook  to  stand  good  for  any  future  indebted- 
ness of  his  principal.  The  obligors  on  the  b(md,  defendants 
in  the  action,  pleaded  the  statute  on  which  the  majority 
rely,  as  limiting  their  liability;  but  this  court,  in  answer  to 
that  plea,  said : 

"As  the  capital  stock  of  the  plaintiff  was  but  $15,000, 
the  amount  of  the  bond  was  $2,000  in  excess  of  the  sum  which 
the  plaintiff  was  authorized  to  lend  to  the  firm,  and  the 
amount  of  its  debts  to  the  plaintiff  when  this  action  was  com- 
menced was  nearly  five  times  that  which  it  was  authorized  to 
borrow  of  the  plaintiff.    It  is  argued  that  the  firm  and  the 
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plaintiff  violated  the  law  in  creating  the  debt,  and  that  the 
sureties  are  thereby  discharged.  ....  It  will  be  noticed  that 
the  statute  does  not  make  a  loan  of  money  in  excess  of  the 
per  centum  named  void,  and  the  general  rule  applicable  to 
loans  of  that  character  is  that  they  are  not  void,  the  prohibi- 
tion of  the  statute  being  intended  as  a  rule  for  the  govern- 
ment of  the  bank.  JJmonu  OoMrMin.  Co.  v.  Rocky  Motmiain 
Nat.  Bank,  96  U.  S.  640 ;  Bwnk  v.  Perry,  72  Iowa  15 ;  Pang- 
bom  V.  Westlake,  36  Iowa  546;  Baaik  v.  Slemmons,  34  Ohio 
St.  142 ;  Bank  v.  Savery,  82  N.  Y.  291 ;  Buncombe  v.  Bdibroad 
Co.,  84  N.  Y.  190;  O'Hare  v.  Bank,  77  Pa.  St.  96;  Bank  v. 
Fall,  71  Me.  49 ;  27  Am.  &  Eng.  Enc.  Law  380,  381.  Since  it 
does  not  appear  that  the  bond  was  given  for  an  illegal  pur- 
pose, and  the  plaintiff  can  enforce  as  against  G.  A.  Miller  & 
Sons  the  full  amount  of  their  debts,  we  are  of  the  opinion  that 
the  defendants  may  be  liable  in  this  action  for  the  full  amount 
of  the  bond  in  suit." 

Mark,  this  was  an  action  on  contract,  so  that  the 
majority  are  driven  to  the  point  of  overruling  this  case  in 
reaching  their  conclusion,  although  they  make  no  mention  of 
it  in  the  opinion  as  presented.  In  fairness,  this  case  should 
be  noticed,  and,  if  it  is  to  be  overruled,  there  should  be  no 
hesitation  about  it.  The  profession  is  entitled  to  know  whether 
that  case  still  remains  the  law  of  the  land.  I  shall  not  take 
the  time  to  specifically  refer  to  other  cases  announcing  the 
same  rule. 

Consistently  and  logically,  the  majority,  still  proceeding 
as  if  the  action  were  for  breach  of  contract,  conclude  that,  even 
if  defendant  were  at  one  time  liable  for  $2,000,  he  should  not 
now  be  held  liable,  because,  at  some  time,  the  Granite  Com- 
pany, or  Boggs,  or  both,  paid  the  plaintiff  bank  that  amount, 
and  this  payment  should  be  treated  as  settling  all  damages, 
and  no  recovery  can  be  had.  I  had  never  before  seen  this  rule 
applied  in  actions  of  tort,  although  I  concede  that,  in  certain 
cases,  it  has  been  applied  in  actions  for  breach  of  contract.  The 
application  of  it  in  this  case  pointedly  brings  to  my  mind  the 
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fallacy  of  the  main  argament  of  the  opinion.  Under  the  rule 
announced,  plaintiff  could  not  recover  if  it  at  any  time  made 
an  over*loan  to  the  Granite  Company  or  to  Boggs,  although 
that  over-loan  were  immediately  fixed  up,  and  the  final  liability 
of  the  Granite  Company  or  Boggs  or  both  was  but  $2,000,  if, 
perchance,  they  or  either  had  paid  the  plaintiff  bank  $2,000, 
during  the  course  of  their  dealings. 

Manifestly,  this  cannot  be  the  law.  Supixwe,  for  example, 
that,  upon  the  strength  of  defendant 's  misrepresentations,  the 
plaintiff  had  loaned  Boggs  or  the  Granite  Company  $4,000  at 
one  time,  and  that  this  had  been  paid,  and  thereafter,  acting 
on  the  same  representations,  it  loaned  him  or  them  $2,000 
which  was  not  paid,  and  suit  was  brought  for  the  $2,000  dam- 
ages suffered.  Would  anyone  say  that,  because  Boggs  or  the 
Granite  Company  had  paid  $4,000,  there  could  be  no  recovery  f 
I  understand  the  majority  to  so  affirm.  I  cannot  lend  my 
consent  to  such  a  rule. 

It  should  be  noted  that  much  of  the  liability  of  Boggs 
and  the  Granite  Company  grew  out  of  the  purchase  by  the 
bank  of  paper  ostensibly  taken  by  them,  and  was  not,  in  any 
true  sense,  a  loan.  In  this  respect,  the  case  is  not  to  be  dif- 
ferentiated from  the  Boddicker  ease,  supra, 

I  agree  to  the  reversal  because  of  error  in  the  tenth 
instruction,  reading  as  follows: 

''It  is  claimed  by  the  plaintiff  that  the  representations 
made  by  the  defendant  were  continuing  in  effect,  and  upon 
such  question  you  are  instructed  that  the  representations  made 
by  the  defendant  as  to  the  financial  responsibility  of  the  Cen- 
tral Iowa  Granite  Co.  and  E.  A.  Boggs,  were  continuing  in 
effect,  and  that  the  plaintiff  had  the  right  to  rely  upon  such 
representations,  and  to  act  thereon  at  any  time  within  a  rea- 
sonable time  after  such  representations  were  made  by  the 
defendant.  And,  if  you  find  from  the  evidence  that,  within 
a  reasonable  time  after  such  representations  were  made  by 
the  defendant,  he  learned  and  knew  that  the  Central  Iowa 
Granite  Co.  and  S.  A.  Boggs  were  not  financially  responsible^ 
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and  that  they  were  not  able  to  meet  any  obligations  which 
they  mi^^t  incur  to  the  plaintiff  bank,  it  was.  then  the  duty  of 
the  defendant  to  advise  the  plaintiff  that  said  Central  Iowa 
Oranite  Co.  and  E.  A.  Boggs  were  not  financially  responsible 
and  were  not  able  to  meet  any  obligations  which  they  might 
incur  to  the  plantiff." 

The  error  here,  in  my  opinion,  is  in  treating  defendant 's 
representations  as  continuing  ones.  This  would  make  them 
guaranties,  and  plaintiff's  action  is  not  bottomed  on  that 
theory.  That  this  instruction  was  erroneous,  see  OoldtmUh 
V.  Stem,  84  N.  Y.  Supp.  869 ;  Hotchkin  v.  Third  Nat.  Bmk 
(N.  Y.),  27  N.  E.  1050;  Bradley  v.  Seaboard  Nat.  Bank 
(N.  Y.),  60  N.  E.  771;  Lowdon  v.  Fish  (Tex.),  27  S.  W.  180; 
CortUmd  Mfg.  Co.  v.  Piatt  (Mich.),  47  N.  W.  330;  Beid,  Jfur- 
doch  dk  Co.  V.  Kempe  (Minn.),  77  N.  W.  413;  BwrchinM  v. 
HiTMh  (Colo.),  89  Pac.  352;  Atlae  Shoe  Co.  v.  Bechard  (Me.), 
66  Atl.  390.  Much  more  might  be  said;  but,  as  I  agree  to  the 
conclusion,  lit  is  perhaps  needless  to  encumber  the  records 
with  any  further  protest. 

Pbbston,  J.,  concurs  in  this  dissent. 


J.  E.  Hull,  Appellee,  v.  R.  C.  Dannkn,  Appellant. 

APPBAL  AND  EBBOB:    Assigmnent  of  Bnoi^— Snflleleiiey.    An  as* 

1  rigunent  of  error  wiU  be  dUregarded  which  fails  to  point  out,  in 
aome  fairly  definite  way,  ioherem  the  lower  court  committed  error ; 
likewise  one  which  is  so  broad  as  to  embrace,  generally,  every  act 
of  the  ooart  in  admitting  or  rejecting  evidence.  Held,  the  follow- 
ing were  too  indefinite  to  raise  any  qnestimi: 

1.  ''The  eonrt  erred  in  its  ruling  on  the  admission  and  exclu- 
sion of  testimony  as  indicated  in  the  bill  of  exceptions.'' 

2.  "The  court  erred  in  overruling  defendant's  motion  for  a  new 
trial." 

8ALB8:     WsRanfelas— OonstmetioiL     A  speeifle  written  warranty 

2  may  be  read  in  the  light  of  the  competent  testimony.  So  held  as 
to  a  written  warranty  of  the  soundness  of  a  horse. 

PRINCIPLE  APPLIED:    Plaintiff,  before  buying  a  horse,  thought 
he  discovered  a  slight  enlargement  of  the  left  hind  hock,  but  de- 
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fendant  (the  owner)  insisted  that  there  was  none.  Finally,  de- 
fendant conceded  that  there  might  exist  some  enlargement,  but  in- 
sisted that  it  was  not  of  a  serious  nature.  Defendant  then  gave  a 
written  warranty  ''that  no  spavin  will  dcTelop  on  the  left  hind 
hoek  inside  of  10  months^  and,  if  said  spavin  or  enlargement  should 
enlarge  to  make  him  unsound,  I  agree  to  take  the  horse  back." 
Heid,  in  the  light  of  the  negotiations,  this  Writing  meant  that  a 
rescission  might  be  had:  Firsts  if  a  spavin  should  appear  inside 
the  10  months;  second,  if ,  as  a  mere  unusual  enlargement,  and  not 
as  a  spavin,  the  defect  should  progress  in  such  a  manner  as  to  make 
the  horse  unsound. 

SAIiBS:    Wanaatii    Patent  Defect    There  may  be  an  express  war- 
3    raniy  against  the  consequences  of  a  patent  defect.    So  held  in  the 
warranty  of  a  horse. 

Appeal  from  MarshaU  District  Court. — ^B.  F.  CuiCHiNOSy 

Judge. 

Monday,  Apbil  10,  1916. 

AOnoN  at  law  for  recovery  of  damages  for  breach  of  a 
written  contract  of  warranty.  Judgment  for  ptaintifF,  and 
defendant  appeals. — Affirmed. 

Bradford  dt  Johnson,  for  appellant. 

L.  T.  Shangle  and  F.  E.  Northup,  for  appellee. 

Weaver,  J. — On  May  23, 1912,  defendant  sold  to  plaintiff 
a  certain  stallion  at  the  agreed  price  of  $350.  As  a  part  of  that 
transaction,  the  parties  entered  into  a  written  agreement  as 
follows : 

''GUARANTEE. 
''I  this  day  sold  the  stallion,  Herperst,  to  J.  E.  Hull,  and 
^arantee  that  no  spavin  will  develop  on  the  left  hind  hock 
inside  of  10  months.  If  said  spavin  or  enlargement  should 
enlarge  to  make  him  unsound,  I  agree  to  take  the  horse  back 
and  return  the  price  paid  for  him,  said  horse  to  be  returned 
to  me  in  as  good  condition  otherwise. 

''R,  C.  Dannen. 
"J.  E.  HuU."  . 
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This  action  was  brought,  August  12, 1913,  on  the  foregoing 
instrument.  The  petition  alleges  that  plaintiff  took  the  horse 
into  his  possession  pursuant  to  his  purchase ;  that  a  spavin  did 
within  10  months  develop  on  the  left  hind  hock  of  the  animal, 
and  the  sprain  or  enlargement  referred  to  in  the  writing  did 
enlarge  in  a  manner  to  make  such  animal  unsound ;  and  there- 
after, and  within  the  period  of  10  months  from  the  date  of  the 
purchase,  plaintiff  notified  defendant  of  the  fact,  and  offered 
to  return  the  horse  to  him  in  as  good  condition  otherwise  as 
when  plaintiff  received  it,  and  demanded  of  defendant  the 
surrender  or  return  of  the  promissory  note  given  him  for  the 
purchase  price ;  but  defendant  refused  to  receive  the  horse  or 
return  the  note.  Plaintiff  further  says  that,  by  reason  of 
defendant's  refusal  to  receive  the  horse,  he  has  been  compelled 
to  keep,  care  and  provide  for  it,  and  that  the  reasonable  value 
of  the  service  so  rendered  is  $20  a  month.  Upon  the  foregoing 
allegations,  he  asks  judgment  against  defendant  for  $570. 

The  defendant  admits  the  sale  of  the  horse  to  plaintiff  as 
alleged  and  the  execution  of  the  writing  sued  upon,  but  denies 
that  there  has  been  any  breach  of  the  terms  of  the  warranty. 
There  was  a  jury  trial,  and  verdict  and  judgment  for  plaintiff 
for  $510. 

The  only  errors  upon  which  appellant  relies  for  a  reversal 
are  stated  in  his  brief  as  follows : 

''The  court  erred  in  its  rulings  on  the  admission  and 

exclusion  of  testimony  as  indicated  in  the  bill 

^'  mStf'wuign''    ^^  exception.    The  court  erred  in  overruling 

Sufflcicfflc^^' •     defendant's  motion  for  a  new  trial.   The  court 

erred  in  giving  instruction  No.  8,  which  was 
duly  excepted  to  at  the  proper  time." 

The  first  and  second  of  these  specificatiixis  are  not  only 
too  indefinite  to  call  for  any  consideration  by  this  eourt,  but 
neither  has  been  argued  by  counsel,  and  we  pass  them  without 
further  notice. 

The  instruction  to  which  exception  is  takea  is  as  follows : 

'^If  you  find  from  a  preponderance  of  evidence  that  upon 
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the  horse  in  question,  bought  by  plaintiff  of  defendant,  there 

did  develop  a  spavin  on  the  left  hind  hock 
2.  Aauu  :  wamui* 
tiM:ooiistnio>    within  10  months  from  the  time  of  the  sale, 

and  that  said  spavin  or  enlargement  did 

make  the  horse  unsound,  then  there  has  been  a  breach  of  the 

conditional  guaranty  or  warranty  under  which  the  horse  was 

sold,  and  you  should  find  for  the  plaintiff  on  this  point.'' 

Stating  it  in  counsel's  own  language,  the  objection  to  the 
instruction  is  this :  That  the  court,  instead  of  using  the  words 
^'did  make  the  horse  unsound,"  ought  to  have  said,  *' should 
enlarge  to  make  the  horse  unsound,"  because  that  is  the  lan- 
guage employed  in  the  writing. 

But  the  quotation  which  counsel  here  makes  from  the  war- 
ranty is  not  complete.  Referring  to  the  instrument  mentioned, 
we  find,  first,  an  unequivocal  guaranty  that  no  spavin  would 
develop  within  10  months;  and  if  a  spavin  did  so  develop 
within  that  time,  it  would  follow,  as  a  matter  of  law,  that 
defendant  became  liable  upon  his  guaranty. 

The  next  sentence  does  not  serve  to  narrow  or  detract 
from  the  effect  of  the  guaranty.  The  writing  is  somewhat 
awkwardly  worded,  but,  read  in  the  light  of  the  testimony,  its 
meaning  and  effect  are  not  doubtful.  When  the  parties  were 
negotiating,  plaintiff  appears  to  have  thought  that  he  discov- 
ered a  slight  enlargement  of  the  animal's  left  hock,  but  defend- 
ant insisted  that  there  was  none.  Finally,  defendant  conceded 
that  possibly  there  was  an  enlargement  there,  but  that  it  was 
nothing  of  a  serious  nature.  The  sale  was  finally  effected 
upon  the  basis  of  the  written  agreement :  First,  that  no  spavin 
should  appear  within  10  months ;  second,  that,  even  if  not  a 
spavin,  yet  if,  as  a  mere  unusual  enlargement,  it  should  pro- 
gress in  such  manner  as  to  make  the  horse  unsound,  the  sale 
might  be  reseinded  upon  plaintiff's  demand.  Upon  breach  of 
the  guaranty  against  a  spavin,  plaintiff  was  entitled  to  rescind 
and  return  the  horse,  even  though  the  writing  had  contained 
no  reference  whatever  to  the  progress  or  increase  of  the 
enlargement  to  a  condition  of  unsoundness.    We  do  not  think 
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it  was  intended  that  the  liability  of  defendant  should  be  deter- 
mined by  a  tapeline  measure  of  the  horse's  hock.  .  Had  that 
been  the  test,  a  measure  would  have  been  taken  at  the  time. 

The  real  thought  was  that  plaintiff  should  be  protected 
against  the  development  of  a  spavin  on  the  horse's  hock  and 
from  other  unsoundness  which  might  result  from  the  enlarge- 
ment if  not  a  spavin.  The  right  of  rescission  in  either  event 
(that  is,  if  there  was  a  breach  of  the  warranty  in  either 
respect)  would  have  existed,  even  if  not  mentioned  in  the 
writing,  and  the  fact  that  it  was  mentioned  did  not  serve  to 
limit  or  change  the  nature  of  that  right. 

It  was,  therefore,  proper  for  the  court,  after  quoting  the 
written  guaranty  in  full  of  its  statement  of  the  issues,  to  pro- 
ceed, and  state  to  the  jury  what  facts  or  occurrences  would 
operate  as  a  failure  of  such  warranty,  and  this  is  what  the 
court  did*  do  in  the  instruction  to  which  the  exception  is  taken, 
and  we  think  the  form  of  its  expression  is  not  erroneous.  That 
part  of  the  agreement  reading  ''if  the  spavin  or  enlargement 
should  enlarge  to  make  the  horse  unsound,"  carries  with  it 
the  clear  implication  on  part  of  the  defendant  that  the  horse 
is  not  then  unsound  by  reason  of  the  enlargement,  and  that 
defendant  would  hold  himself  ready  for  a  rescission  of  the 
sale,  if  it  should  result  in  unsoundness  within  the  time  named. 

The  substance  of  plaintiff's  claim  is  that  a  spavin  did 
develop  and  unsoundness  did  result  from  the  enlargement, 
and  that  he  rescinded  his  purchase  for  that  reason.  The  sub- 
stance of  the  instruction  was  that,  if  the  jury  found  these 
allegations  to  be  true,  then  defendant  was  liable,  and  this  we 
think  is  the  law. 

Counsel  for  appellant  seem  to  think  that  the  fact  that 
plaintiff  knew  or  suspected  that  something  was  wrong  with 
the  horse's  hock  at  the  time  that  he  made  the  purchase  makes 

a  difference  in  his  right  to  maintain  this 
'  ties:  patent de-   action.    The  fact  that  he  believed  or  feared 

foct. 

the  horse  was  unsound  was  a  very  good  reason 
why  he  should  protect  himself  by  obtaining  a  warranty,  and 
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there  is  no  rule  of  law  which  will  deny  him  the  right  to  rely 
thereon,  or  relieve  the  defendant  from  the  obligation  so 
assumed. 

The  action  is  at  law,  and  no  exception,  save  as  to  the  one 
instruction  above  considered,  has  been  preserved  or  argued 
upon  any  ruling  made  on  the  trial  below.  There  is  no  daim 
or  argument  that  the  verdict  is  without  ample  support  in  the 
testimony. 

It  follows  of  necessity  that  the  judgment  of  the  district 
court  must  be,  and  it  is — Affirmed. 


Evans,  G.  J.,  Deebieb  and  Pbeston,  JJ.,  concur. 


In  Re  Estate  of  Ann  E.  Whittaeeb,  Deceased. 

Hazbl  WHrrTAKEB  et  al.,  Appellants,  v.  Edwabd  F.  Cotteb, 

Administrator,  et  al..  Appellees. 

Julia  Mabtha  Sanfobd,  Appellee,  v.  Boy  Whittakeb  et  al.. 

Appellants. 

VnUMi  Oonstnicttoii—'' Equal  Portion."  The  intent  of  the  testa- 
tor prevails,  in  the  construction  of  a  will,  over  (a)  any  arbitrary 
or  technical  rules  of  construction,  (b)  the  form  of  the  will,  and  (c) 
the  order  in  which  the  devises  are  given.  The  construction  of  the 
will  in  question  held  to  evince  an  intention  to  divide  the  devisees 
into  two  distinct  classes  and  to  give  each  class  an  "equal  portion/' 
even  though  one  class  embraced  but  one  person. 

PRINCIPLE  APPLIED:  Testatrix,  a  widow,  was  survived  by 
one  daughter,  who  had  a  surviving  son,  and  by  two  other  grand- 
children, who  were  children  of  a  deceased  son,  William  W.,  who 
died  prior  to  the  making  of  the  will.  The  will  provided:  "I  hereby 
grant  unto  my  daughter  (naming  her)  an  equal  portion  of  my 
property  both  real  and  personal.  .  .  .  The  balance  of  all  my 
property  real  and  personal  to  be  given  share  and  share  alike  to 
her  children  and  to  the  children  of  William  W.  Whittaker,  de- 
oeaaed."  ffeld,  the  daughter  constituted  one  class  of  devisees  and 
took  one  half  of  the  property,  while  the  three  grandchildren  con- 
stituted another  class,  and  each  took  one  sixth  of  the  property. 
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Appeal  from  Poiiawaiiamie  District  Court. — ^E.  B.  Woodbuff, 

Judge. 

Monday,  Apeuj  10,  1916. 

Action  to  construe  a  will. — Affirmed. 

Earl  R.  Ferguson  and  C.  R,  BameSy  for  appellants. 

John  M,  Oalviny  for  appellees, 

Oaynob,  J. — A  determination  of  this  appeal  invcdves  the 
consideration  of  two  separate  proceedings.    The  first  grows  out 
of  the  report  of  the  executor  of  the  estate  of  Ann  E.  Whit- 
taker,  in  which  is  prayed  for  and  given  a  con- 

Wniifl :  coiutniO" 

tion :  "equal       struction  of  a  wiU  executed  by  her.    The  con- 
portion.*'  "^ 

struction  given  is  complained  of  by  appellants, 
Hazel  Whittaker  and  Boy  Whittaker.  The  second  proceeding 
involves  the  partition  of  the  real  estate  left  by  Ann  E.  Whit- 
taker, and  also  involves  a  construction  of  the  same  will,  in  so 
far  as  it  affects  the  distribution  of  the  proceeds  of  the  property 
partitioned  and  sold. 

In  the  probate  proceedings,  as  well  as  in  the  partition  suit, 
Julia  Martha  Sanford  claimed  that,  under  the  will,  she  was 
entitled  to  one  half  of  the  property  left  by  decedent,  and  that 
Boy  Whittaker,  Hazel  Whittaker  and  Charles  F.  Sanford  were 
entitled. to  the  other  half,  each  to  an  undivided  one  sixth.  The 
appellants,  Boy  Whittaker  and  Hazel  Whittaker,  in  both  pro- 
ceedings deny  that  Julia  Martha  Sanford  is  the  owner  of  one 
half  of  the  said  estate  under  the  will,  and  claim  that  Boy  and 
Hazel  Whittaker  and  Charles  F.  Sanford  are  each  entitled  to 
one  fourth  of  said  estate ;  that  Julia  Martha  Sanford  was  either 
not  entitled  to  any  portion  of  said  estate,  because  of  the  indefi- 
niteness  in  the  will,  or  that  she  was  entitled  to  only  one  fourth, 
or  an  equal  share  with  the  other  persons  named  in  the  will. 

There  is  no  controversy  as  to  the  relationship  of  each  of 
the  parties  to  Ann  E.  Whittaker,  the  testatrix.    Julia  Martha 
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Sanford  is  the  only  surviving  child  of  the  testatrix.    Charles  * 
T.  Sanford  is  the  son  of  Julia.    The  appellants,  B07  Whit- 
taker  and  Hazel  Whittaker,  are  respectively  the  son  and 
daughter  of  William  W.  Whittaker,  a  son  of  Ann  E.  Whit- 
taker's,  who  died  prior  to  the  making  of  the  will. 

Ann  E.  Whittaker,  the  testatrix,  died  in  Council  Bluffs  in 
the  year  1903,  and  at  the  time  of  her  death  was  a  widow.  She 
left  surviving  her  Julia  Martha  Sanford  and  the  three  grand- 
children hereinbefore  named.  At  the  time  of  her  death,  she 
left  a  will,  which  was  executed  on  the  11th  day  of  April,  1903, 
and  was  duly  admitted  to  probate.  By  the  terms  of  her  will, 
she  disposed  of  all  her  property  to  the  parties  named  in  the 
will.  The  grandchildren  are  not  named  in  the  will,  but  are 
spoken  of  as  children  of  her  daughter  and  her  deceased  son. 
The  will  is  in  the  following  language,  and  duly  witnessed : 

'^I,  Ann  E.  Whittaker,  being  of  sound  mind  and  aware 
of  the  uncertainties  of  life  hereby  declare  this  to  be  my  last 
will  and  testament.  First,  I  wish  and  hereby  grant  unto  my 
daughter,  Julia  Martha  Sanford,  an  equal  portion  of  all  of  my 
property  both  real  and  personal  which  I  may  die  seised.  The 
same  to  be  paid  over  to  her  as  soon  as  possible  after  my  death. 
The  balance  of  all  my  property  real  and  personal  to  be  given 
share  and  share  alike  to  her  children  and  to  the  children  of 
William  W.  Whittaker,  deceased,  when  they  are  26  years  of 
age.  The  income  to  be  divided  yearly  among  them  for  their 
support  and  comfort.  My  household  furniture,  wearing 
apparel  and  jewelry  to  be  divided  among  my  relatives  as 
directed  I^  my  sister  Naomi.  Second.  Should  my  daughter, 
Julia  Martha  Sanford,  not  survive  me  then  her  share  to  go  to 
the  children  as  above  directed.  I  hereby  appoint  my  mster 
Naomi  Dewey  and  my  sister  Emily  B.  Bishton  my  sole  execu- 
tors without  bond  with  power  to  sell  and  convey  property 
either  real  or  personal.  Either  of  my  said  executors  to  act 
either  jointly  or  separately  and  in  either  case  their  acts  to  be 
legal  and  good  as  hereby  directed  by  me.  My  said  executors 
to  pay  first  all  my  debts  and  funeral  expenses  including  doe- 
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ton '  bills  and  erect  a  shaft  to  cost  about  $100  at  my  grave  to 
mark  the  resting  place  of  myself  and  son.'/ 

The  only  question  here  under  this  will  is.  What  portion 
of  the  estate  passed  to  Julia  Martha  Sanfordt  Having  deter- 
mined that  question,  the  interests  of  the  other  parties  become 
fixed  by  the  wording  of  the  will  itself. 

It  is  conceded  by  both  parties  that  the  intention  of  the 
testatrix  must  control;  that  the  will  must  be  construed  as  a 
whole,  and  not  in  parts. 

As  said  in  Richards  v.  Bichards,  155  Iowa  394 : 

"If  there  be  any  rule  at  present,  it  is  that  testator's 
intent,  as  gathered  from  the  will,  will  prevail  over  any  arbi- 
trary or  technical  rules  of  construction;  and  that,  no  matter 
what  the  form  of  the  will  or  the  order  in  which  the  devises 
are  given,  testator's  intent  must  prevail. 

As  said  in  Elberts  v.  Elberts,  159  Iowa  332 : 

'^The  will  should  be  construed  as  a  whole,  and  if  possible, 
effect  be  given  to  each  and  every  provision  thereof,  and  to 
avoid,  if  possible,  any  construction  or  interpretation  which 
would  defeat  the  manifest  purpose  and  intent  of  the  testator, 
as  expressed  in  the  will. ' ' 

See  Boekemier  v.  BoekenUer,  157  Iowa  372;  limas  v. 
Neidt,  101  Iowa  348 ;  Kalbach  v.  Clark,  133  Iowa  215. 

It  is  apparent,  therefore,  that,  in  construing  this  will,  it 
is  our  duty,  if  possible,  to  find  in  the  wording  of  the  wiU  the 
intention  of  the  testatrix  as  to  the  disposition  of  her  property, 
and  as  to  the  manner  of  its  disposition.  It  will  be  noticed 
that,  in  the  first  division  of  her  will,  and  in  the  first  disposi- 
tion that  she  attempts  to  make  in  her  will,  she  has  in  mind 
her  daughter  Julia.  Therein  she  gives  evidence  of  an  intent 
on  her  part  to  give  to  this  daughter  something.  She  says  "an 
equal  portion  of  all  my  property."  She  next  has  in  her  mind 
her  grandchildren.  She  does  not  mention  them  by  name.  She 
speaks  of  them  as  the  children  of  her  daughter  before  men- 
tioned, and  the  children  of  her  son  William.    What  does  she 

Vol.  175  Ia.-~46 
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mean  when  she  says, ' '  I  give  an  equal  portion  to  my  daughter, 
and  the  balance  to  these  grandchildren  t "  It  is  evident  that 
she  had  in  her  mind  a  line  of  demarcation  between  her  chil- 
dren, and  we  think  that  her  intent  can  be  gathered  from  the 
instrument  itself,  and  this  intent  was  to  give  an  equal  por- 
tion to  the  daughter,  and  another  equal  portion  to  the  grand- 
children, an  equal  portion  to  each  class,  separating  them  into 
classes,  and  the  portion  to  the  second  class  to  be  divided 
equally  between  the  members  of  that  class. 

It  is  true  that  she  does  not  make  this  line  of  demarcation 
as  clear  in  her  will  as  it  might  be  made,  nor  does  she  speak 
of  any  of  the  devisees  as  her  grandchildren.  She  is  presumed, 
however,  to  know  the  relationship  existing,  and  she  gives  to 
her  daughter  an  equal  portion  with  the  grandchildren,  thus 
dividing  the  property  into  two  equal  parts ;  and,  after  making 
the  devise  to  the  daughter,  she  says,  '  *  The  balance  of  all  my 
property  real  and  personal  to  be  given  share  and  share  alike 
to  her  children,  and  to  the  children  of  my  deceased  son," 
without  naming  or  indicating  a  knowledge  on  her  part  of  the 
number  of  the  grandchildren  surviving.  If  she  had  intended 
to  make  the  disposition  contended  for  by  appellants,  she  would 
not  have  separated  the  disposition  of  her  property  as  indi- 
cated in  the  will.  She  would  have  given  to  the  daughter,  to 
the  children  of  the  daughter,  and  to  the  children  of  the 
son,  the  entire  property,  share  and  share  alike.  This  she 
has  not  done.  She  makes  first  a  provision  for  the  daughter ; 
gives  to  her  an  equal  portion  of  her  estate ;  then  provides  that 
the  balance,  another  equal  portion,  shall  be  divided  among  the 
grandchildren. 

This  is  the  construction  placed  upon  the  will  by  the  oouH 
below,  and  we  think  it  a  fair  interpretation  of  the  intent  and 
purpose  of  the  testatrix  as  gathered  from  the  will.  We  find 
no  reason  for  interfering  with  the  finding  of  the  lower  court 
upon  this  proposition,  and  both  cases  are  therefore — Affirmed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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B06A  Stewabt  Johnson,  Appellee,  v.  E.  G.  Tstler  et  al., 

Appellants. 

DEEDS:    Action  to  Set  Aside— Fraud— Degree  of  EYldence  Keces- 

1  sasy.  To  impeach  a  solemnly  executed  deed  to  real  estate  on  the 
ground  of  fraud,  the  testimony  must  be  clear,  satisfactory  and  con- 
vincing, and  something  more  than  a  bare  preponderance  in  the 
balancing  of  probabilities.  Evidence  reviewed,  and  held  insufficient 
to  justify  the  order  of  the  lower  court  annulling  a  deed. 

FRAUD:    Fidnciaxy  Belatlon^-Action  to  Set  Aside  Deed— Evidence— 

2  Sufficiency.  Evidence  reviewed,  and  held  wholly  insufficient  to  set 
aside  a  solemnly  executed  deed  on  the  ground  of  fraud  growing  out 
of  alleged  fiduciary  relations. 

DEEDS:    Action  to  Set  Aside— Inadequacy  of  Consideration.    Inade- 

3  quacy  of  consideration  is  not,  of  itself,  ground  for  setting  aside  a 
deed. 

Appeal  from  Harrison  District  Court. — Thomas  Abthur, 

Judge. 

Monday,  April  10,  1916. 

Aghon  in  equity  to  set  aside  a  conveyance  on  the  ground 
of  fraud.  The  opinion  states  the  case.  Decree  for  the  plain- 
tiff in  the  court  below.    Defendants  appeal. — Reversed. 

Boadifer  it  Boadifer,  for  appellants. 
J.  A.  Murray,  for  appellee. 

Gaynob,  J. — This  is  an  action  in  equity  to  set  aside  a 
quitclaim  deed  given  by  the  plaintiff  to  B.  G.  Tyler.  The 
relief  prayed  for  is  grounded  upon  alleged  fraud,  mistake  and 

undue  influence  practiced  upon  the  plaintiff 
^'  Seaside?"     by  the  said  B.  G.  Tyler,  to  induce  the  execu- 
of  evidence  ne-    tion  of  the  deed.    Hattie  P.  Tyler  is  the  wife 

of  B.  G.  Tyler,  and  it  is  alleged  that,  after 


724  Johnson  v.  Tyler.  [175  Iowa 

the  making  of  the  deed  by  the  plaintiff  to  the  defendant  E.  O. 
Tyler,  he  conveyed  the  premises  to  his  wife,  for  the  purpose 
of  hindering,  delaying  and  defrauding  his  creditors,  and  espe- 
cially to  hinder,  delay  and  defraud  this  plaintiff,  and  it  is 
asked  that  such  conveyance  be  set  aside.  In  the  hearing  below, 
the  relief  prayed  for,  as  against  the  defendant  E.  G.  Tyler, 
was  granted,  and  such  deed  canceled,  set  aside,  and  held  for 
naught.  From  this,  the  defendant  E.  G.  Tyler  appeals.  No 
decree  was  entered  touching  the  deed  executed  by  E.  G.  Tyler 
to  his  wife,  the  other  defendant,  but  judgment  was  entered 
against  both  defendants  for  costs,  and  both  appeal.  As  to 
the  devolution  of  the  title  of  the  property  in  controversy,  it 
appears  that  Frederick  Gkith,  during  his  lifetime,  was  the 
owner  of  this  property;  that,  when  he  died,  he  left  a  will, 
which  was  duly  probated.  By  its  terms,  he  gave  to  his  wife, 
Mary  Geith,  who  survived  him,  a  life  interest  in  the  prop- 
erty, and  to  his  children  the  remainder,  share  and  share  alike. 
That  the  plaintiff  is  the  only  daughter  of  Lizzie  Qeith  Stewart, 
one  of  the  children  of  the  said  Frederick  Geith,  and  as  such, 
under  the  will,  took  the  interest  of  the  said  Lizzie,  and  became 
invested  with  a  one-eleventh  interest  in  the  entire  estate,  sub- 
ject only  to  the  life  estate  vested  in  the  wife  of  the  said  Fred- 
erick Geith.  The  property  consisted  of  the  E  Vi  of  the  NB  % 
of  Sec.  3,  Twp.  79,  Range  43,  Harrison  County,  Iowa. 

Frederick  Geith,  the  original  owner  of  said  land,  died 
about  16  years  prior  to  the  commencement  of  this  suit.  Mary 
Geith,  his  wife,  who  was  the  life  tenant,  died  on  or  about 
August  29,  1912.  Upon  her  death,  the  plaintiff  became 
entitled  to  an  undivided  one-eleventh  interest  in  the  above 
described  premises,  and  was,  at  the  time  of  the  making  of 
the  deed,  the  owner  of  an  undivided  one-eleventh  interest  in 
said  real  estate.  The  deed  to  set  aside  which  this  action  was 
brought  was  executed  on  the  16th  day  of  November,  1912. 
The  plaintiff  received  $100  from  the  defendant  as  a  considera- 
tion for  the  execution  of  the  deed.  Prior  to  the  time  of  the 
execution  of  the  deed,  she  had  mortgaged  her  interest  in  the 
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property  to  Lloyd  Fallon  for  $120,  and  this  was  a  subsisting 
lien  upon  her  interest  in  favor  of  Fallon  at  the  time  of  the 
making  of  the  quitclaim  deed. 

The  grounds  upon  which  the  plaintiff  seeks  to  have  the 
deed  set  aside  are:  That  the  defendant  E.  G.  Tyler  repre- 
sented to  her  that  her  grandmother,  Mary  Geith,  the  life  ten- 
ant, was  still  living  at  that  time,  and  that  plaintiff's  interest 
was  contingent  and  remote,  and  that  her  enjoyment  of  her 
interest  was  likely  to  come  so  far  in  the  future  that  it  was  of 
little  value;  that,  in  truth  and  in  fact,  the  life  tenant  had  died 
nearly  two  months  before  the  quitclaim  deed  was  procured, 
and  plaintiff  had  become  and  was  the  absolute  owner  in  full 
of  the  interest  hereinbefore  set  out;  that  her  interest  was  of 
the  value  of  $700,  and  that  the  consideration  paid  was  grossly 
inadequate;  that  she  did  not  know,  at  the  time,  that  the  life 
tenant  was  dead,  and  did  not  learn  of  that  fact  until  long 
afterwards  ;^  that,  at  the  time  of  the  execution  of  the  deed, 
she  was  acting  under  a  misapprehension  both  of  fact  and  of 
law,  and  that,  if  she  had  known  that  the  life  tenant  was  dead, 
and  that  she  had  become  invested  with  the  legal  title  to  her 
interest  as  devisee,  she  would  not  have  made  the  deed;  that 
the  defendant  did  know  this  fact ;  that  he  represented  himself 
to  be  a  lawyer;  and  that  he  concealed  both  the  death  of  the 
life  tenant  and  the  legal  effect  of  the  death  upon  plaintiff's 
rights,  knowing  that  she  was  laboring  under  a  misapprehen- 
sion touching  the  same.  Plaintiff  further  says  that  she  relied 
entirely  upon  the  knowledge  and  integrity  of  the  defendant 
in  signing  the  quitclaim  deed;  that  she  was  unable  to  read 
intelligently  enough  to  inform  herself  as  to  the  character  of 
the  instrument  that  she  was  signing,  and  did  not  understand 
the  nature  and  extent  of  the  property  which  the  instrument 
purported  to  convey ;  that  the  defendant  knew  the  extent  of 
her  interest  at  the  time  of  the  making  of  the  deed,  and  the 
value  of  such  interest,  and  knew  that  plaintiff  was  reposing 
confidence  in  him,  in  his  statements,  and  in  his  knowledge 
touching  the  matter. 
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The  defendant  Tyler  admits  all  the  facts  touching  the 
devolution  of  the  title  of  the  property,  and  that  plaintiff  made 
him  a  quitclaim  deed  of  her  interest  therein ;  denies  that  she 
was  unable  to  read  intelligently  and  understand  the  nature 
and  character  of  the  instrument  that  she  signed ;  denies  that 
he  made  any  statements  to  her  such  as  are  alleged  by  her; 
denies  that  the  consideration  was  grossly  inadequate;  denies 
that  plaintiff  did  not  know  of  the  death  of  the  life  tenant 
before  the  making  of  the  deed ;  denies  that  any  fraud  or  undue 
influence  was  practiced  upon  the  plaintiff  to  induce  her  to 
execute  the  deed;  denies  that  she  was  laboring  under  a  mis- 
apprehension of  any  fact  touching  her  right  in  the  property 
in  controversy,  at  the  time  that  the  deed  was  made. 

Plaintiff  testifies  that  she  is  33  years  old ;  that  she  resided 
in  the  vicinity  of  this  property  until  she  was  12  or  13  years 
old;  that  she  first  met  the  defendant  Tyler  at  Omaha,  at  some 
place  where  she  was  working;  that  she  learned  that  he  was 
from  Logan,  and  she  there  discovered  who  he  was,  and  he 
there  discovered  that  she  was  also  from  Logan ;  that  he  asked 
her  if  she  knew  anyone  in  Logan ;  that  she  said  that  she  knew 
Lloyd  Fallon  to  a  certain  extent;  that  she  told  him  that  she 
had  done  some  business  with  Fallon  and  that  he  had  been 
unfair  to  her,  and  he  remarked  that  he  would  look  into  it; 
that  he  came  back  in  about  a  week  after  that  and  tcld  her 
that  he  was  an  attorney,  and  that  he  had  some  trouble  with 
Fallon;  that  he  would  give  her  $100  for  a  quitclaim  interest 
in  the  property;  that  that  was  the  only  way  that  she  could 
get  even  with  Fallon ;  that  she  asked  him  if  her  grandmother, 
the  life  tenant,  was  still  living,  and  he  said,  '^Tes,"  she  was 
living  with  Ed  on  a  farm ;  that  he  told  her  that,  if  she  would 
sign  the  deed,  he  would  give  her  $100,  and  he  would  make  $150 
out  of  it  himself.    Plaintiff  further  testifies : 

^'I  didn't  know  at  the  time  I  signed  the  deed  that  my 
grandmother  was  dead.  I  knew  I  was  entitled  to  a  one- 
eleventh  interest.    I  knew  when  my  grandmother  died  I  would 
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get  some  money.  I  knew  that  when  she  died  I  would  get  my 
mother's  share — a  one-eleventh  interest." 

She  further  testifies  that  she  had  lived  with  her  grand- 
parents, the  Geiths,  nntil  she  was  about  11  or  12  years  of  age, 
and  knew  something  about  the  land ;  that  she  went  to  school 
until  she  was  14,  when  she  went  to  Missouri  Valley ;  that  she 
went  to  Omaha  when  she  was  about  17 ;  that  she  married  a 
man  in  Sioux  City  by  the  name  of  Johnson;  that  he  got  a 
divorce  from  her,  but  she  does  not  know  when.  She  further 
testified  that  she  was  subsequently  married  to  a  man  by  the 
name  of  Pierson ;  that  she  always  went  by  the  name  of  Laura 
Holmes.  She  said  that  she  went  by  that  name  when  she  was 
living  with  her  first  husband,  and  has  gone  by  that  name  since 
her  last  marriage ;  that  she  was  last  married  about  two  years 
before  she  testified.  She  says  that  she  does  not  remember  the 
date  on  which  she  married  her  last  husband ;  thinks  it  is  about 
two  years  ago ;  that  she  was  not  married  to  this  last  man  at 
the  time  of  the  making  of  the  deed.     She  testified : 

"I  acknowledged  the  deed  before  a  notary  public.  I  can 
read.  I  glanced  at  the  deed,  but  did  not  read  it  thoroughly. 
I  first  learned  of  my  grandmother's  death  when  I  called  my 
uncle  over  the  phone  after  there  was  an  advertisement  in  the 
Omaha  paper  for  me.  My  folks  did  not  know  where  to  find 
me.  This  was  about  a  week  or  three  or  four  days  after  the 
deed  was  made.  My  uncle  made  all  the  arrangements  about 
commencing  this  suit.  I  guess  I  have  told  all  the  state- 
ments that  Mr.  Tyler  made  to  me  that  induced  me  to  sign  the 
deed.  I  don't  know  whether  the  mortgage  to  Fallon  is  paid 
yet  or  not.'* 

This  is  all  the  testimony  given  by  the  plaintifT  belaring 
upon  this  question,  and  all  the  testimony  offered  by  her  touch- 
ing the  execution  of  the  deed. 

The  testimony  for  the  defendant  was  substantially  as  fol- 
lows: The  notary  before  whom  the  deed  was  acknowledged 
testified  that  he  asked  the  plaintiff  if  she  knew  the  contents 


728  Johnson  v.  Tylbb.  [175  Iowa 

of  the  deed  when  she  signed  it,  and  she  answered,  ^^Cer- 
tainly;" that,  before  he  took  the  acknowledgment  of  the  deed, 
he  went  to  get  his  notarial  seal ;  that,  when  he  came  back,  she 
had  the  deed  in  her  hand,  and  had  it  open,  and  she  laid  it  back 
on  the  table  when  he  came  in. 

Mrs.  A.  J.  Carey,  called  for  the  defendant,  testified  that 
she  lived  in  Omaha;  was  acquainted  with  the  plaibtiff;  that 
the  plaintiff  goes  by  the  name  of  Holmes ;  that  she  had  known 
her  about  four  years;  that  she  knew  Tyler;  had  some  busi- 
ness with  Tyler;  that  is,  he  attended  to  some  business  for  her; 
that  she  talked  with  the  plaintiff  about  disposing  of  her  inter- 
est in  her  grandmother's  estate;  that,  when  she  came  home, 
after  executing  the  deed,  she  told  that  she  had  gotten  $100 ; 
that  she  asked  her  why  she  didn't  get  more.    She  answered: 

''My  folks  have  never  done  anything  for  me — just  kicked 
me  around,  and  I  just  beat  them  to  it.  I  would  have  sold  it  for 
less  just  to  beat  them  to  it. ' ' 

That,  when  the  plaintiff  saw  the  advertisement  in  the 
paper  to  which  she  refers,  she  remarked : 

''What  do  you  think  of  the  nerve;  because  I  have  dis- 
posed of  the  land,  they  want  to  try  to  get  it  back." 

She  further  testified : 

' '  I  heard  Tyler  and  the  plaintiff  talk  about  the  transac- 
tion before  the  deed  was  made.  He  told  her  about  her  grand- 
parents. He  said  her  grandparents  were  dead.  She  told  him 
who  her  grandparents  had  been  living  with — a  couple  of  sons. 
I  heard  him  tell  the  plaintiff  that  he  was  an  abstracter. ' ' 

Letters  were  introduced  by  the  defendant  written  by  Fal- 
lon to  the  plaintiff,  from  some  of  which  it  appears  that  she 
had  been  seeking  to  sell  her  interest  in  the  property  as  early 
as  1902.  A  letter  written  by  Fallon  on  November  10,  1902, 
reads: 

"Replying  to  your  favor  of  November  4th  relative  to  the 
interest  you  have  in  the  80-acre  tract  of  land  belonging  to 
your  grandfather's  estate,  will  say  I  am  not  in  a  position  to 
buy  any  part  of  it  at  this  time.  It  is  worth  more  than  $150  now, 
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perhaps  twice  that  amount,  but  no  one  can  tdl  on  aooount  of 
your  grandmother's  death,  as  I  have  told  you  before.  She 
holds  it  as  long  as  she  lives,  then  it  can  be  sold  and  divided, 
and  not  until  then.  Tou  should  not  want  to  sell  it  now,  but 
hold  on  to  it,  then  you  will  be  able  to  get  more  out  of  it." 

In  1903,  she  sought  to  obtain  a  loan  from  Fallon  of  $35 
and  secure  it  on  the  land.  He  wrote  her  that  he  could  not 
make  the  loan,  but  would  try  to  induce  her  uncle  to  purchase 
her  interest  for  $250.  In  March,  1904,  he  wrote  her  that  he 
had  made  the  proposition  to  the  uncle,  and  that  the  uncle  had 
turned  it  down.  He  then  advised  her  to  let  the  matter  stand 
until  her  grandmother's  death,  and  then  she  would  get  her 
share. 

The  defendant  testified  that  he  met  the  plaintiff  in  Omaha, 
as  testified  to  by  her ;  that  she  was  going  by  the  name  of  Laura 
Holmes;  that  he  had  a  conversation  with  her  touching  the 
property  before  the  day  that  the  deed  was  executed ;  that  he 
was  engaged  at  that  time  in  ferreting  out  for  Mrs.  Carey  her 
ownership  in  certain  property  in  New  Hampshire,  Massachu- 
setts ;  that  the  plaintiff  then  told  him  that  she  was  from  Har^ 
rison  County ;  that  he  went  down  to  Omaha  on  the  16th  day 
of  November,  and  had  a  conversation  with  her  touching  the 
purchase  of  this  land ;  that  she  asked  $50,  said  that  she  would 
rather  have  $50  then  than  $500  a  few  years  later ;  that,  after 
he  investigated,  he  went  down  there  on  the  16th;  that  they 
went  to  a  restaurant  and  had  supper,  and  talked  over  the 
proposition;  that  the  conversation  was  a  continuation  of  the 
conversation  started  on  the  Wednesday  preceding;  that  she 
told  him  that  she  was  entitled  to  a  one-eleventh  interest  now 
that  the  old  lady  was  dead;  that  he  asked  her  about  claims 
against  the  estate,  and  also  if  she  was  married ;  that  she  said 
she  was  unmarried ;  that,  when  he  met  her  on  the  16th,  he  was 
prepared  to  accept  her  proposition;  that  he  showed  her  the 
deed,  and  she  read  it  over;  at  least,  took  time  enough  to  read 
it  over;  that  thereafter  they  executed  the  deed,  and  he  gave 
her  $60  in  money  and  a  check  for  $40 ;  that,  in  the  conversa- 
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tion  had,  she  told  him  that  her  mother  was  dead.  This  was  in 
the  first  conversation. 

"She  asked  me  where  her  grandmother  was  buried,  and 
I  told  her  if  she  wanted  to  know  I  would  find  out.  I  never 
told  her  that  her  grandmother  was  still  living.  At  the  time  I 
bought  the  land  it  was  worth,  in  my  judgment,  not  to  exceed 
$65  an  acre.  I  told  her  her  grandmother  died  in  August 
preceding.'' 

The  quitclaim  deed  in  controversy  contains  this  provision : 

**I  hereby  quitclaim  my  interest  in  the  estate  of  Frederick 
Qeith  and  Mary  Oeith,  who  were  my  grandparents,  and  my 
interest  in  the  real  estate  of  which  they  died  seized."  (Here 
foUows  a  description  of  the  real  estate.) 

It  contains  also  the  provision : 

"All  claims  of  equity  I  may  have  or  hereafter  acquire 
therein,  and  against  one  L.  W.  Fallon,  of  Logan,  Iowa,  who 
acted  as  attorney  in  the  first  of  said  estate." 

And  the  further  provision : 

"I  covenant  with  the  grantee  herein  that  my  mother, 
Eliza  Stewart,  the  wife  of  William  Stewart,  was  a  daughter 
of  said  Frederick  Qeith  and  Mary  Oeith,  his  wife;  that  my 
said  mother  died  before  the  death  of  her  parents,  and  left  no 
heir  or  heirs  other  than  myself." 

The  only  testimony  as  to  the  value  of  the  land,  other  than 
the  testimony  of  the  defetulant,  herein  set  out,  was  given  by 
the  plaintiff's  uncle,  who  testified  that  the  reasonable  market 
value  of  the  land  on  November  16, 1912,  was  around  $100.  On 
cross-examination,  he  said  that  it  sold  at  the  referee's  sale  in 
1914  at  $92.50 ;  that  land  in  that  vicinity  went  up  during  the 
years  1912  and  1913 ;  that,  during  the  years  1912  and  1913, 
land  in  that  vicinity  advanced  all  the  way  from  $10  to  $20 
an  acre. 

Lest  it  be  thought  that  in  setting  out  the  testimony  of 
Mrs.  Carey  we  have  overlooked  the  cross-examination  appear- 
ing in  the  amendment  to  the  abstract,  we  will  say  that  there 
is  nothing  in  this  cross-examination  that  militates  against  the 
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statements  made  by  her  on  direct  examinatiim.  It  only  indi- 
cates the  hedging  of  the  woman's  mind  against  the  imputation 
of  being  over-curious,  prying  or  inquisitive,  and  detracts  noth- 
ing from  the  statements  originally  made  in  her  direct  exami- 
nation, as  hereinbefore  set  out. 

The  only  question  raised  involves  the  snfficiencsy  of  the 
evidence  to  justify  the  court's  decree.  The  case  is  triable  de 
novo  here.  We  have  read  the  record  with  care.  All  facts 
material  to  this  controversy,  disclosed  by  this  record,  are  set 
out 

There  are  only  two  facts  that  the  evidence  of  the  plaintiff 
tends  to  show,  upon  which  she  predicates  her  right  to  the 
relief  prayed  for:  (1)  That  the  defendaat  stated  to  her  that 
her  grandmother  was  still  living;  that  her  available  interest 
was  contingent  upon  the  death  of  her  grandmother;  that  she 
did  not  know  this  fact.  (2)  That  the  consideration  was  grossly 
inadequate. 

That  the  plaintiff  knew  the  character  and  location  of  the 
property  conveyed  and  her  exact  interest  therein,  this  record 
discloses  without  any  controversy.  That  she  knew  that  she 
would  own  an  undivided  one-eleventh  interest  in  the  property 
in  the  event  of  her  grandmother's  death  was  also  well  known 
to  her  at  the  time.  That  the  grandmother  had  a  life  interest  in 
the  estate  which  would  terminate  upon  her  death  was  also 
known  to  her.  That,  upon  the  death  of  her  grandmother,  the 
one-eleventh  interest  would  become  vested  absolutely  in  the. 
plaintiff  was  known  to  her.  She  had  some  information  touch- 
ing the  value  of  her  interest  in  the  real  estate.  She  had  cor- 
responded with  Fallon  touching  this  fact,  and  had  some  infor- 
mation on  that  point.  That  she  was  anxious  to  realize  her 
interest  in  this  property  and  convert  the  same  into  money  as 
soon  as  possible  is  made  manifest  by  the  record.  She  claims 
that  she  was  deceived  by  the  defendant  concerning  her  grand- 
mother's death.  She  afSrms  that  he  told  her  that  her  grand- 
mother was  not  dead,  and  that  the  enjoyment  of  her  estate, 
or  any  realization  therefrom,  might  be  far  in  the  future.    This 
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is  the  real  ground  of  her  complaint.  This  is  the  real  basis  of 
her  action  to  set  aside  the  deed.  The  burden  was  on  her  to 
establish  it.    Fraud  is  never  presumed. 

The  deed  was  presented  to  her  before  it  was  signed.  She 
could  read.  She  had  it  in  her  possessicm  with  every  oppor- 
tunity to  know  its  contents.  She  was  not  circumvented  in 
any  way.  She  says  that-  she  glanced  over  it.  The  notary  tes- 
tified that  she  said  that  she  knew  its  contents  before  she  signed 
it.  She  did  sign  it  and  acknowledged  it,  before  the  notary, 
to  be  her  voluntary  act  and  deed.  There  is  no  direct  evidence 
of  fraud,  except  the  testimony  of  this  complainant  She  was 
33  years  of  age;  possessed  ordinary  intelligence;  could  read. 
She  had  been  out  in  the  world  of  men  and  things  on  her  own 
resources  for  many  years.  The  testimony  discloses  that  she 
had  offered  the  land  on  the  Wednesday  preceding  the  execu- 
tion of  the  deed ;  that  she  wanted  plaintiff  to  take  it  on  that 
day ;  that  he  did  not  know  who  she  was  until  he  investigated, 
except  from  what  she  said ;  that  he  did  not  make  her  any  offer 
on  that  day;  that  she  spoke  about  it  and  wanted  to  sell  it; 
that,  after  he  had  investigated  and  found  out  who  she  was, 
and  that  she  was  what  she  claimed  to  be,  he  came  back  to 
Omaha,  and  the  deal  was  made. 

The  defendant  testified,  and  plaintiff  did  not  go  on  the 
stand  to  contradict  him,  that,  before  the  deal  was  consum- 
mated, he  advised  her  to  write  to  an  attorney;  suggested  Mr. 
Bolton,  Mr.  Fallon  or  Mr.  Boadifer;  that  she  said  that  she 
would  not  have  anything  to  do  with  an  attorney.    He  testifies : 

''I  suggested  that  she  give  power  of  attorney  to  me,  but 
she  said  she  wouldn  't  trust  any  man.  She  wanted  me  to  make 
her  an  offer  that  day,  and  I  did." 

It  is  elementary  that,  in  the  absence  of  corroborating  evi- 
dence or  circumstances,  a  court  is  not  justified  in  overturning 
a  legal  title,  solemnly  conveyed  by  written  instrument,  duly 
executed  and  acknowledged,  upon  the  testimony  ot  a  single 
witness,  when  that  witness  is  contradicted  by  the  testimony 
of  another  equally  credible,  as  to  the  existence  of  all  facts 
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alleged  and  relied  on  as  a  ground  for  granting  the  relief 
prayed  for.  It  is  also  well  settled  that  courts  will  not  grant 
relief  on  the  ground  of  fraud,  unless  the  fraud  alleged  and 
relied  upon,  which,  if  proved,  would  justify  the  court  in  grant- 
ing relief,  is  established  by  clear,  convincing  and  satisfactory 
evidence.  See  Epps  v.  Dickerson,  35  Iowa  301 ;  Ley  v.  Metro- 
politan Life  Insurance  Co.,  120  Iowa  203.  See  Schrimper.  v. 
ChicagOy  M.  &  St.  P.  B,  Co.,  115  Iowa  35,  in  which  it  is  said : 

"To  justify  a  decree  setting  aside  or  reforming  a  deed 
because  of  the  alleged  fraud,  the  evidence  must  be  clear  and 
satisfactory.  A  mere  preponderance  of  the  evidence  is  not 
sufBcient.  Any  other  rule  would  be  highly  dangerous,  and 
tend  to  weaken  confidence  in  all  titles." 

This  rule  is  so  elementary  that  we  need  cite  no  further 
authorities  in  support  of  it. 

The  plaintiff  and  defendant  were  not  on  unequal  ground. 
They  were  dealing  at  arm's  length.  No  fiduciary  relation 
existed,  npr  is  there  anything  to  suggest  that  the  plaintiff 

reposed  any  special  confidence  in  the  defend- 

2.  '^^J^S^n*^'"    «uat,  or  had  a  right  to  do  so.    He  was  a  total 

MidedTOdl  w-    stranger  to  her,  and  there  is  nothing  to  show 

w«ace:aufflci-    ^^^^  ^le  sought  to  or  did  gain  her  confidence, 

or  that  he  played  upon  her  credulity.  There 
is  no  evidence  that  the  plaintiff  was  mentally  weak,  or  incapa- 
ble of  taking  care  of  her  own  e6d  of  the  deal.  The  contract 
is  not  unreasonable.  Mere  inadequacy  of  consideration  is  not 
ground  for  setting  aside  a  conveyance.  Whether  she  read  the 
instrument  or  not  is  wholly  immaterial  to  this  investigation. 

She  agreed,  and  it  was  her  intended  purpose, 

'■  S™^a«we?Si.  *^  convey  her  interest  in  this  real  estate  to 

conSderaUoiu     ^^^  defendant  for  the  consideration  offered, 

She  signed  and  acknowledged  the  deed  for 
that  purpose.  In  the  absence  of  clear  and  satisfactory  evi- 
dence that  she  was  induced  to  make  the  deed  by  and  through 
fraud  charged  to  have  been  used  by  the  defendant,  the  deed 
is  binding  upon  her. 
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We  reach  the  conclusion,  after  a  careful  consideration  of 
the  whole  record,  that  the  decree  of  the  district  court  was 
without  support  in  the  evidence,  and  that  plaintiff's  petition 
should  have  been  dismissed,  and  the  case  is  therefore  reversed 
and  remanded,  with  instructions  to  enter  a  decree  conforming 
to  this  opinion. — Reversed  and  Remanded. 

Evans,  G.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


William  B.  Etlb  et  al.,  Appellants,  v.  Edward  S.  Etle, 

Appellee. 

DBBD6:    ZMIlTecy— Ddlvecy  to  Thizd  Person  After  Onnteo's  Death. 

1  Depositing  a  duly  executed  deed  with  a  third  person,  with  direc 
tions  to  deliver  the  same  to  grantee  upon  the  death  of  grantor 
effects  a  complete  delivery  to  grantee  with  enjoyment  postponed 

DBED8:     Aeeeptance    Presnmirtion  in  Case  of  Valuable  Property. 

2  The  acceptance  of  a  deed  to  valuable  property  is,  ordinarily,  pre 
sumed.  So  Md  where  a  son,  grantee  in  a  deed  executed  by  the 
mother,  and  delivered  to  a  third  party  with  directions  to  deliver 
to  grantee  after  her  death,  was  present  when  the  deed  was  executed 
and  made  no  objections  thereto. 

WRNESSBS:      Ckxmpetency— Transaction    With    Deceased.      The 

8  miereai  which  will  destroy  the  competency  of  a  witness  to  testify- 
to  a  transaction  with  a  deceased  must  be  direct  and  present.  Held, 
a  stockholder  in  a  bank  was  hot  incompetent  to  testify  to  the  facts 
attending  the  execution  of  a  deed  by  deceased  to  grantee,  simply 
because  the  grantee  was  a  debtor  of  the  bank. 

DEBDB:     Aeeeptance    Evidence.     Evidence   reviewed,   and   held  in- 
4    sufficient  to  show  that  grantee  in  a  deed  did  not  accept  the  same. 

DBEDS:  Acceptance  Acceptance  After  Death  of  Onmtov— Effect. 
6  The  acceptance  of  a  deed,  with  all  the  burdens  ^arried  thereby,  made 
after  the  death  of  grantor  (grantor  having  delivered  the  deed,  when 
executed,  to  a  third  party,  with  directions  to  deliver  to  grantee 
after  grantor's  death)  goes  back  to  the  time  that  said  deed  was 
left  with  said  third  party. 

DEEDS:    Delivery— Ddivery  to  Thixd  Party— Agency  Created.    The 

6  act  of  the  grantor  in  a  deed  in  depositing  the  same  with  a  third 
person,  with  no  reservation  of  power  in  grantor  to  recaU  the  deed. 
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and  with  directions  to  deliver  the  same  to  grantee  after  grantor's 
death,  has  the  effect  of  constituting  such  third  party  the  agent  of 
the  grantee  in  the  holding  of  said  deed. 

Appeal  from  Sac  District  Court. — M.  B.  Hutchison,  Judge. 

Monday,  Apbil  10,  1916. 

Action  in  equity  to  set  aside  a  eonveyance  made  by  the 
mother  of  the  parties  to  the  defendant.  The  trial  court  found 
the  equities  to  be  with  the  defendant,  and  dismissed  the  bill. 
Plaintiffs  appeal. — Affirmed, 

Charles  D.  Goldsmith  and  Cummins,  Hume  dt  Bradshaw, 
for  appellants. 

EVwood  &  Tourgee,  for  appellee. 

Wbavkb,  J. — On  November  12,  1912,  Caroline  Kyle  was 
the  owner  of  160  acres  of  land  in  Sac  County,  Iowa.  She  was 
a  widow,  with  three  daughters,  Jane,  Caroline  and  Lavinia, 
and  three  sons,  William,  Andrew  and  Edward.  On  the  day 
named,  she  executed  a  warranty  deed  of  the  land  to  her  son 
Edward,  and  at  the  same  time  executed  a  will.  The  papers 
were  drawn  by  one  Martin,  a  notary  and  officer  of  the  Schaller 
Savings  Bank,  and  when  executed  were  left  in  the  possession 
of  said  bank.  The  deed  was  made  subject  to  a  mortgage  of 
$6,500,  assumed  or  to  be  assumed  by  the  grantee,  and  con- 
tained a  clause  reciting  the  agreement  of  the  grantee  to  sup- 
port and  keep  the  grantor  without  other  compensation  during 
the  remainder  of  her  life.  The  will  provided  legacies  as  fol- 
lows :  To  Jane,  $400 ;  Caroline,  $1,500 ;  Lavinia,  $1,500 ;  Ed- 
ward, $1.00;  William,  $1,000;  and  the  remainder  of  her  estate 
was  given  to  William  and  Andrew  in  a  residuary  clause  read- 
ing as  follows: 

"Par.  No.  7.  To  my  sons,  William  B.  Kyle  and  Andrew 
J.  Kyle,  I  give  and  bequeath  the  balance  of  my  property,  both 
real  and  personal,  to  be  divided  equally  between  them. 
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It  should  here  be  said  that  the  testatrix  left  another  farm 
of  160  acres  in  the  same  county,  which  appears  to  have  passed 
to  the  plaintiffs  by  this  residuary  devise.  Mrs.  Kyle  died  in 
February,  1913,  and  the  will  has  been  duly  probated. 

Plaintiffs  now  bring  this  action,  alleging  that  the  deed 
was  never  delivered  by  the  grantor  or  accepted  by  the  grantee  ,- 
that  the  grantor  thereof  never  parted  with  her  title  to  the  land 
in  her  lifetime,  but  died  seized  thereof,  and  that,  upon  her 
death,  it  passed  to  plaintiff  under  the  residuary  clause  of  her 
will.  The  defendant  admits  the  making  of  the  deed  men- 
tioned in  the  petitition,  and  further  alleges  that,  prior  to  the 
making  of  the  deed,  he  had  an  express  agreement  with  his 
mother,  by  which  she  was  to  convey  the  land  to  him  in  con- 
sideration of  his  undertaking  to  keep  and  support  her  during 
the  remainder  of  her  life,  and  in  further  consideration  that  he 
was  to  receive  and  accept  the  property  so  conveyed  in  full  of 
his  prospective  right  to  share  in  the  estate  of  which  she  should 
thereafter  die  seized  or  possessed.  Defendant  further  avers 
that,  by  the  terms  of  said  agreement,  his  mother  was  to  execute 
to  him  a  deed  for  said  land  and  deposit  it  in  the  Schaller  Sav- 
ings Bank,  to  be  by  said  bank  held  imtil  her  death,  and  then 
to  be  delivered  to  him ;  that  she  did,  in  fact,  execute  the  deed, 
and  according  to  their  agreement  did  leave  it  in  the  bank  to 
be  delivered  after  her  death,  and  that,  in  pursuance  of  suck 
direction,  the  bank  did  retain  the  deed  until  after  the  death 
of  the  grantor,  and  then  delivered  it  to  the  defendant.  Defend- 
ant further  alleges  that  he  fully  performed  his  part  of  the 
agreement,  by  keeping  and  supporting  his  mother  without 
other  compensation  during  the  remainder  of  her  life.  He 
further  pleads  the  making  of  the  wHl  by  his  mother  as  above 
stated,  and  alleges  that  she  made  no  provision  therein  for  him 
except  a  nominal  legacy  of  $1,  and  divided  all  her  estate  then 
remaining  between  his  brothers  and  sisters,  and  this  distribu- 
tion was  made,  excluding  him  from  any  substantial  benefits 
under  the  will,  in  recognition  of  the  fact  that,  on  the  same 
day  and  as  a  part  of  the  same  transaction,  she  had  conveyed 
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the  farm  to  liim  in  full  of  his  right  to  share  in  her  estate. 
Defendant  further  pleads  by  way  of  estoppel  that,  after  the 
death  of  the  grantor,  he  filed  a  claim  against  the  estate  of  the 
deceased,  including  therein  certain  expenses  alleged  to  have 
been  incurred  in  the  last  sickness  of  his  mother;  that  plaintiffs 
appeared  thereto  by  counsel  and  resisted  the  allowance  of 
said  claim,  on  the  ground  that,  by  the  terms  of  the  convey- 
ance of  the  land  to  him,  it  was  the  duty  of  the  defendant  to 
pay  said  items  without  charge  against  the  grantor  or  against 
her  estate,  and  the  court,  having  heard  the  evidence  upon  said 
issue,  sustained  the  objection  to  said  claim  and  ruled  that, 
under  the  obligation  assumed  by  the  defendant  in  said  deed, 
he  was  not  entitled  to  a  repayment  of  such  expenses.  Defend- 
ant therefore  says  that  plaintiffs,  having  asserted  the  validity 
of  the  deed  and  of  defendant's  obligation  therein  assumed, 
and  having  claimed  and  received  the  benefits  thereof  by  the 
rejection  of  the  defendant's  claim  against  their  mother's 
estate,  are  now  estopped  to  allege  or  prove  that  said  deed  was 
ineffective  to  pass  the  title  to  the  land.  In  reply,  plaintiffs 
admit  that  defendant  filed  a  claim  as  stated,  and  that  the 
same  was  rejected,  but  deny  that  they  appeared  in  said  pro- 
ceeding or  are  in  any  way  bound  thereby.  In  turn,  they  allege 
that  the  act  of  defendant  in  filing  and  attempting  to  enforce 
said  claim  operated  as  an  election  upon  his  part  to  reject  or 
disavow  the  conveyance  made  by  his  mother,  and  that  he  is 
estopped  now  to  claim  title  thereunder.  The  issues  joined  were 
tried  to  the  court  which,  after  hearing  all  the  evidence,  found 
for  the  defendant  and  dismissed  the  plaintiff's  biU. 

L  Tlie  principal  question  presented  by  the  appeal  is  the 
validity  or  invalidity  of  the  deed  under  which  the  defendant 
claims  title  to  the  land,  and  this  in  turn  depends  upon  whether, 

within  the  meaning  of  the  law,  the  instrument 

^'  iryMieihfery"     ^^  ^^^r  delivered.    That  delivery  is  essential 

^te^r  ^antee'8    to  the  effectiveness  of  a  deed  to  real  estate  is 

^  '  elementary,  but  just  what  amounts  to  a  deliv- 

VoL.  176  lA.— 47 
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ery  is  sometimes  a  question  of  doubt.  Ordinarilj,  it  is  the 
simple  transfer  of  possession  of  the  written  instrum^it  from 
the  grantor  to  the  grantee,  with  intent  on  part  of  the  grantor 
to  convey  and  on  part  of  the  grantee  to  acquire  title  to  the 
property  described  therein.  But  an  actual  manual  transfer 
of  the  paper  is  not  necessary.  A  delivery  may  be  effected  by 
acts  without  words,  or  by  words  without  acts,  or  by  both  words 
and  acts.  Assuming  the  instrument  to  have  been  properly 
executed  ready  for  delivery,  acts  and  words  evincing  intent 
to  part  with  it  and  relinquish  the  grantor's  right  over  it  is  a 
sufficient  delivery.  Whiting  v.  Haagland,  127  Wis.  135;' 
Woodward  v.  Woodward,  8  Halstead's  Ch.  (N.  J.)  779,  784. 
It  may  be  made  direct  to  the  grantee  or  to  a  third  person  in 
his  behalf.  Owen  v.  Perry,  25  Iowa  412 ;  Clarity  v.  Sheridan, 
91  Iowa  304;  Adams  v.  Ryan,  61  Iowa  733;  Matheson  v. 
Matheson,  139  Iowa  511,  514.  In  final  analysis,  it  may  be 
said  that  delivery  is  a  matter  of  intent,  and  any  distinct  act 
or  word  by  the  grantor  with  intent  to  pass  the  title  to  the 
grantee  by  transferring  the  deed  to  him  or  to  another  for 
his  benefit  is  a  delivery.  CoOins  v.  Smith,  144  Iowa  200,  203 ; 
Kneeland  V.  Cowperthwaite,  138  Iowa  193,  194;  Schurz  v. 
Schurz,  153  Iowa  187, 190 ;  CrisweU  v.  Crimdl,  138  Iowa  607, 
609,  It  is  also  well  settled  in  this  and  other  states  that  a 
deed  duly  executed  and  deposited  with  a  third  person  with 
directions  to  deliver  !t  to  the  grantee  upon  the  death  of  the 
grantor  is  an  effective  conveyance ;  that  such  a  deed  vests  the 
grantee  with  the  title,  but  his  right  to  possession  and  enjoy- 
ment is  postponed  until  the  grantor's  death.  In  such  case, 
the  delivery  which  the  law  requires  to  make  a  deed  legally 
effective  is  complete  when  the  deed  is  placed  in  the  hands  of 
the  depositary ;  but  it  does  not  become  effective  for  the  pur- 
poses of  possession  and  enjoyment  of  the  property  until  the 
time  comes  for  the  secondary  delivery  by  the  person  to  whose 
keeping  it  has  been  entrusted.  Sometimes  the  rule  is  stated 
to  be  that  the  transfer  of  title  is  effected  by  the  delivery  made 
by  the  depositary  after  the  death  of  the  grantor,  but  such 
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delivery  takes  effect  by  relation  as  of  the  date  when  the  deed 
was  placed  in  the  depositary 's  hands.  The  result  is  the  same 
on  either  theory.  Schurz  v.  Schurz,  153  Iowa  187, 191 ;  Miinch 
V.  Miinch,  148  Iowa  18, 19 ;  CrisweU  v.  CriswM,  138  Iowa  607, 
611;  Lippold  v.  Lippcid,  112  Iowa  134;  White  v.  Watts,  118 
Iowa  549 ;  Forenum  v.  Archer,  130  Iowa  49 ;  Stewart  v.  Wills, 
137  Iowa  16 ;  Newton  v.  Bealer,  41  Iowa  334;  Dutda^  v.  Dun- 
lap,  94  Mich.  11. 

It  is  also  true  that  an  acceptance  of  the  deed  by  the  gran- 
tee is  necessary  to  complete  a  transfer  of  title  to  land.    But 
ordinarily,  the  acceptance  of  a  conveyance  of  valuable  prop- 
erty is  presumed.    It  is  not  even  essential  to 
'  ance :  prMumpl   the  delivery  of  a  deed  deposited  with  a  third 

tlon  in  case  of 

valuable  prop-    person  to  be  delivered  after  the  grantor's 

death  that  the  grantee  have  any  knMfedge  of 
the  transaction  until  the  grantor  dies.  In  sudi  ease,  if,  when 
he  ia  made  aware  of  the  deed  deposited  for  him,  he  accepts 
it  and  claims  the  benefits  of  its  pnmilons,  such  acceptance 
goes  back  to  the  date  of  delivery  to  the  depositary.  If  such 
deed  attaches  any  burden  to  the  title  or  property  so  trans- 
ferred, the  acceptanee  of  the  conveyance  implies  the  grantee's 
consent  thereto,  and  such  assent,  like  his  acceptance  of  the 
title,  goes  bodr  to  the  same  date.  Everett  v.  Everett,  48  N.  T. 
218 ;  lUHrin^  v.  Bascoe,  120  N.  G.  79 ;  Jones  v.  Swa^ze,  42  N. 
J.UtrS;  National  Bank  v.  BonateU,  61  N.  Y.  Supp.  521 ;  Ens- 
HWih  V.  King,  50  Mo.  477 ;  Wue^er  v.  Folin,  60  Kan.  334 ; 
Hathaway  v,  Payne,  34  N.  Y.  92 ;  Smiley  v.  Smiley,  114  Ind. 
258 ;  Stewart  v.  Stewart,  5  Conn.  *320 ;  Elsberry  v.  Boykvn, 
65  Ala.  336 ;  Bvry  v.  Young,  98  Cal.  446 ;  Crooks  v.  Crooks, 
34  O.  St  610;  Commonwealth  v.  Seidm,  5  Munf.  (Va.),  160; 
Eaeg  v.  Haeg,  53  Minn.  33;  Emmons  v.  Harding,  162  Ind. 
154.  And,  while  the  roles  of  these  cases  apply  with  less  con- 
clusiveness where  acceptance  inv(dves  acquiescence  in  bur- 
densome obligations  (see  Church  v.  OHman,  15  Wend.  [N.  Y.] 
656),  yet  this  court  has  expressly  held  that,  where  a  deed  of 
that  character  has  been  deposited  by  the  grantor  with  a  third 
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person  for  delivery  after  his  death,  and  the  grantee,  after 
being  made  aware  thereof,  signifies  his  acceptance,  it  goes  back 
to  the  date  of  the  delivery  of  the  deed  into  the  hands  of  the 
depositary.    In  re  Estaie  of  Podhajsky,  137  Iowa  742,  745. 

Let  us,  then,  turn  to  the  facts  developed  by  the  record  in 
the  case  at  bar.  It  appears  that,  from  the  death  of  the  father 
of  the  parties,  the  son  Edward,  during  most  of  the  time,  lived 

in  the  family  home,  and,  for  a  period  preced- 

'  J^S^ten" ':       ^^^  ^^  making  of  the  will  and  deed,  had  been 

wfthdece&Bed.     &  lessee  of  the  premises  from  his  mother.    He 

had  a  family  of  his  own,  and  occupied  the 
same  house  with  his  mother,  who,  after  the  manner  of  mothers 
generally,  continued  to  busy  herself  in  assisting  in  the  care  of 
the  household  and  of  her  grandchildren.  The  rest  of  her  chil- 
dren were  married  and  were  maintaining  independent  homes 
of  their  own.  According  to  the  witness  Martin,  cashier  of  the 
Savings  Bank,  he  was  well  acquainted  with  both  grantor  and 
grantee  in  the  deed.  They  were  both  customers  of  the  bank. 
On  November  11,  1912,  both  parties  came  to  the  bank,  and  at 
the  request  of  the  mother  he  drew  the  deed,  which  was  then 
and  there  executed  and  acknowledged  by  her,  whereupon  she 
asked  him  to  keep  the  instrument  and  ''give  it  to  Ed  when 
she  died."  The  deed  having  been  made,  the  witness  then  pro- 
ceeded, at  Mrs.  Kyle's  request,  to  draw  her  will,  and  she  exe- 
cuted it.  Both  papers  were  held  by  him  until  the  death  of 
Mrs:  Kyle,  when  he  delivered  the  deed  to  Edward,  and  at 
his  request  had  it  recorded.  There  is  neither  plea  nor  proof 
that  the  mother  was  then  of  unsound  mind,  or  that  the  deed 
was  procured  by  undue  influence.  Several  witnesses  testify 
that  she  spoke  of  her  purpose  to  make  such  conveyance,  and 
that,  before  going  to  the  bank  on  the  day  mentioned,  she  stated 
it  to  be  for  the  purpose  of  making  the  deed,  and  after  her 
return  home,  announced  that  she  had  made  a  deed  to  Edward 
and  left  it  at  the  bank  for  him.  Members  of  the  family  who 
are  competent  witnesses  testify  also  to  hearing  conversation 
between  Edward  and  his  mother,  in  which  she  told  him  that 
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she  would  deed  the  land  to  him,  but  would  expect  him  to  keep 
her  during  life,  and  that  he  responded  with  a  promise  so  to 
do.  At  Martin's  ofBce,  she  stated  to  him  the  provisions  she 
desired  to  have  incorporated  in  the  deed.  Edward  was  pres- 
enty  and  made  no  objection  to  the  form  or  contents  of  the 
instrument.  There  is  not  a  word  of  direct  evidence  to  dis- 
pute this  showing.  Appellants  seek  to  avoid  its  effect,  first, 
by  denying  the  competency  of  MartM  to  testify  in  the  case 
because  he  was  interested  in  the  event  of  the  suit.  This  objec- 
tion is  worked  out  as  follows:  It  was  drawn  out  on  cross- 
examination  that  defendant  was,  at  the  beginning  of  the  trial, 
indebted  to  the  bank  in  the  sum  of  $110.56,  and  that  Martin 
was  a  stockholder  and  cashier  in  the  bank;  wherefore  it  is 
said  that  he  is  rendered  incompetent* to  testify,  under  the 
provisions  of  Code  Section  4604.  The  record  is  devoid  of  any 
evidence  showing  any  disqualifying  interest  in  the  witness. 
The  defendant  did  not  owe  him  a  dollar ;  and,  even  if  he  did, 
the  mere  fact  that  an  offered  witness  is  a  creditor  of  a  party 
to  the  suit  is  not  made  a  disqualification  by  the  statute,  nor 
can  we  conceive  it  possible  that  any  court  has  ever  so  held. 
Certainly  counsel  fail  to  cite  any  precedent  of  that  kind. 
Again,  the  bank,  which  is  the  alleged  creditor,  and  its  stock- 
holder or  employee,  are  two  different  individuals,  and  the 
interest  of  the  one  is  not,  in  the  statutory  sense  of  the  word, 
the  interest  of  the  other.  There  is  not  even  a  suggestion  that 
the  bank  itself  has  any  lien  or  claim  upon  the  property  or 
upon  defendant's  interest  therein,  or  that  defendant  was  not 
perfectly  solvent  and  able  to  pay  all  his  obligations.  Indeed, 
it  was  shown  without  dispute  that,  before  the  trial  was  over, 
the  debt  to  the  bank  was  fully  paid  and  discharged.  The 
exception  to  the  ruling  of  the  trial  court  is  without  merit. 
The  interest  which  will  disqualify  a  witness  under  the  statute 
is  direct  and  present.  An  interest  which  can  be  affected  by 
the  result  of  the  suit  only  in  some  remote  or  merely  possible 
contingency  will  not  disqualify.  Bird  v.  Jacobiis,  113  Iowa 
194 ;  Clinton  Savings  Bank  v.  UnderhUl,  115  Iowa  292 ;  Molli- 
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son  V.  Rutgers,  140  Iowa  365;  O&rman  Am.  8av,  Bank  v. 
HaniM,  124  Iowa  374. 

Cotinsel  further  say  that  not  only  did  the  defendant  fail 
to  accept  the  deed  in  the  grantor's  lifetime,  but  he  expressly 
and  positively  refused  to  accept  it.    We  think  that  there  is 

no  evidence  of  any  refusal  to  accept  the  deed. 
*•  2Sf e^SeSla    Martin,   the  one  competent  witness  to  the 

transa(?tion,  makes  no  such  statement,  nor 
does  he  testify  to  any  fact  from  which  such  a  conclusion  can 
be  drawn.  On  the  contrary,  he  says  that  the  parties  came 
to  his  office  together,  defendant  was  there  and  heard  his 
mother  give  directions  for  drawing  the  deed  and  the  condi- 
tions to  be  inserted  therein,  and,  while  the  witness  does  not 
remember  that  defendant  verbally  expressed  his  consent,  he 
did  not  express  any  dissent,  and  the  witness  has  no  recollec- 
tion that  the  deed  was  offered  to  him  after  its  execution,  but 
is  certain  that  the  mother  requested  that  the  instrument  be 
kept  by  the  bank  and  delivered  to  Edward  after  her  death. 
The  only  evidence  on  which  it  is  claimed  that  defendant 
refused  the  deed  is  found  in  a  showing  that,  in  the  hearing 
in  the  probate  proceedings  upon  a  claim  filed  against  the 
estate  by  the  defendant,  he  was  a  witness,  and  in  Us  cross- 
examination  did  say,  in  an  answer  to  a  question  by  counsel, 
that,  on  the  day  that  the  deed  was  drawn,  his  mother  pro- 
posed to  have  it  recorded  at  once,  but  he  objected  to  it  and 
did  not  accept  the  deed ;  but  a  transcript  of  his  evidence  as 
taken  by  the  reporter  shows  that,  when  read  as  a  whole,  it  is 
consistent  with  his  present  claim.  Stated  in  his  own  lad^age, 
he  said: 

''She  wanted  it  recorded  then  and  there  and  I  said  not 
to  have  it  recorded  because  it  was  laying  her  under  obliga- 
tions to  me  and  I  would  not  have  it.  I  would  not  accept  any- 
thing to  leave  mother  under  obligation  to  me.  I  would  accept 
nothing.  I  didn't  accept  the  deed.  It  could  be  left  there 
and  be  mine  after  her  death." 
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Testifying  in  this  case,  defendant  says  that  his  mother, 
on  a  former  occasion,  executed  another  deed  to  him  for  the 
same  property,  which  he  did  not  accept,  and  it  was  that  occa- 
sion which  he  had  in  mind  when  testifying  in  the  probate  pro- 
ceedings. This  explanation  is  not  quite  consistent  with  other 
parts  of  his  testimony,  though  there  is  other  evidence  tending 
to  show  that  deceased  did  make  another  deed  to  him  for  the 
same  property,  prior  to  the  date  of  the  conveyance  in  con- 
troversy, but,  for  some  reason  not  otherwise  explained,  it  was 
not  delivered.  But,  assuming  that  his  testimony  in  both  hear- 
ings had  reference  to  this  particular  deed,  it  is  sufficiently 
clear  that  his  objection,  if  any,  was  to  the  present  recording 
of  the  deed,  and  that  he  consented  that  it  should  be  deposited 
with  the  bank  to  be  delivered  after  the  grantor's  death. 

The  further  point  made,  that  the  acceptance  of  the  deed 
which  imposed  upon  defendant  the  duty  of  supporting  his 
mother  and  assuming  the  mortgage  indebtedness  will  not  be 

presumed,  is  clearly  controlled  by  the  rule  of 

5.  Dbbds  :  accept*     .,      y^    ■,,     .  .  •« 

ance:  accept-      the  Podkajsky  case,  supra,  even  if  we  assume 
death  of  grant-    that  defendant  did  not  accept  the  deed  until 

or :  effect. 

after  his  mother's  death.  We  think,  however, 
that  the  record  sufficiently  shows  his  acceptance  on  the  day 
that  the  deed  was  made  and  deposited  in  the  bank.  As  we 
have  already  said,  defendant  came  with  his  mother  to  the 
notary  for  the  express  purpose  of  having  the  deed  made;  it 
was  dictated  by  her  and  prepared  by  the  notary  in  his  pres- 
ence ;  there  is  nowhere  any  testimony  that  he  objected  to  any 
provision  therein;  and  the  only  objection,  if  any,  made  by 
him  was  to  the  present  recording  of  the  instrument,  prefer- 
ring that  it  be  left  with  the  bank  until  after  his  mother's 
death.  This  alone  would  be  a  consent  on  his  part  to  receive 
the  title  cum  onere,  and  bind  him  to  a  performance  of  the 
obligations  expressed  in  the  deed* 

II.  Reliance  is  expressed  by  the  appellants  upon  the 
proposition  that  the  bank  was  the  agent  of  the  grantor,  and 
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that  a  deposit  of  the  deed  in  the  hands  of  her  own  agent 

would  not  operate  as  a  delivery  of  the  instru- 

c  DBDfl-deiiv-      ^^^^  *o  ^^  grantee;  and,  further,  that  the 

pZiy'^a^cy     ^^^^  of  the  grantor  while  the  deed  was  yet 

created.  ^  ^^  agent's  hands  worked  a  revocation  of 

the  agency,  and  a  subsequent  delivery  to  the 
grantee  was  ineffectual.  It  seems  hardly  necessary  to  say 
that  the  universal  holdings  of  all  the  courts  are  that  the 
deposit  of  a  deed  with  a  third  person  to  be  delivered  to  the 
grantee  upon  the  death  of  the  grantor  has  effect  to  make  the 
depositary  the  agent  or  trustee  of  the  grantee,  and  the  delivery 
to  such  agent  or  trustee  is  effectual  to  vest  the  grantee  with 
a  present  interest  from  the  date  when  the  instrument  is  so 
deposited  by  the  grantor.  Of  course,  the  deposit  of  the  deed 
by  the  grantor  in  the  hands  of  his  own  agent  for  safe-keeping, 
or  to  be  held  for  the  grantor,  or  such  deposit  made  without 
instructions,  would  not  be  a  delivery  to  the  grantee ;  but,  when 
the  grantor  deposits  the  deed  with  a  third  person,  directing 
him  to  deliver  it  upon  the  happening  of  the  grantor's  death, 
no  authority  or  control  over  the  instrument  being  reserved, 
the  possession  of  the  custodian  is  for  the  use  of  the  grantee 
alone,  and,  even  if  the  grantor  should  repent  the  act  and  in 
some  way  repossess  himself  of  the  instrument  or  destroy  it, 
the  grantee's  title  is  not  thereby  divested.  Maiheson  v.  Maihe- 
son,  139  Iowa  511,  514 ;  In  re  BeWs  EstcUe,  150  Iowa  725 ; 
White  V.  Waits,  118  Iowa  549. 

It  is  next  argued  that  a  posthumous  delivery  is  effectual 
only  where  all  the  conditions  of  the  deed  have  been  complied 
with.  Admitting,  for  the  purposes  of  the  case,  the  correct- 
ness of  the  abstract  proposition,  we  find  nothing  in  this  record 
to  call  for  its  application.  True,  some  of  the  members  of  the 
family  hostile  to  the  defendant  testify  to  the  general  conclu- 
sion that  Edward  and  his  family  were  living  with  his  mother, 
instead  of  her  being  supported  by  him.  This  statement  they 
justify  from  the  fact  that  the  place  had  been  the  mother's 
home  for  many  years,  that  she  continued  to  live  there  until 
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her  death,  and  that  some  of  them  at  times  saw  her  pay  for 
articles  for  the  family  viae.  On  the  other  hand,  it  appears 
without  dispute  that  Edward  leased  the  premises;  that  bills 
for  the  needs  of  the  family,  including  those  of  the  mother, 
were  chai^d  to  his  account  and  paid  by  him.  That  the 
mother,  who  evidently  had  means  of  her  own,  should  at  times 
make  purchases  for  herself  or  for  the  family  was  not  at  all 
unnatural,  and  has  little,  if  any,  tendency  to  discredit  plain- 
tiff's claim  that  he  did  perform  his  duty  in  providing  for  her 
support.  In  this  connection,  it  must  be  borne  in  mind  that 
there  is  no  condition  expressed  in  the  deed  to  be  pei'formed 
before  the  conveyance  should  take  effect.  The  deed  itself 
indicates  an  intention  to  convey  a  present  interest  (Knedand 
V.  Cawperthwaite,  138  Iowa  iL93),  and  the  so-called  '^  condi- 
tions'' therein  are  merely  statements  of  the  consideration  for 
the  conveyance,  or  at  most,  conditions  subsequent.  If  the 
grantor  saw  fit,  as  she  evidently  did,  to  accept  the  grantee's 
promise  to  assume  the  mortgage  and  to  give  her  a  life  support 
as  a  sufiicient  consideration  upon  which  to  convey  the  title  to 
him,  it  was  within  her  right  and  her  power  so  to  do.  Had 
the  deed  been  conditioned  to  take  effect  only  wh^i  the  agreed 
consideration  had  been  furnished  or  performed,  a  very  dif- 
ferent problem  would  arise. 

in.  Counsel  concede  that  the  law  of  this  state  recog- 
nizes the  effectiveness  of  a  conveyance  deposited  with  a  cus- 
todian for  delivery  after  the  grantor's  death,  but  say  that  the 
rule  has  no  application  where  the  grantor  retains  control  over 
the  deed  or  power  to  withdraw  it  from  the  deposit  or  change 
its  terms.  Conceding  for  the  purposes  of  the  argument  the 
correctness  of  this  qualification  of  the  rule,  yet  there  wa^  here 
no  such  reservation  of  right  or  authority.  No  witness  under- 
takes to  say  that  the  grantor  made  any  such  reservation  or 
expressed  any  such  desire  or  intention.  Her  simple  and 
unequivocal  instruction  to  the  bank  was  to  keep  it  and  deliver 
it  to  the  grantee  upon  her  ^eath.  In  that  act,  acoontpanied 
by  such  instruction,  she  divested  herself  of  the  title  to  the 
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property  as  completely  as  would  have  been  the  case  had  she 
then  placed  the  deed  in  the  defendant's  hands,  and  he  had 
at  once  put  it  of  record. 

Of  the  other  exceptions  enumerated  by  counsel  to  the 
admitted  general  rule,  it  is  sufficient  here  to  say  that  they 
are  based  upon  assumptions  of  fact  which  we  have  already 
found  are  not  established  by  the  evidence. 

IV.  The  foregoing  conclusions  reached  upon  the  merits 
of  the  case  render  it  unnecessary  for  us  to  pass  upon  the 
estoppel  pleaded  by  the  defendant.  It  is  proper  to  add,  we 
think,  that  to  hold  with  appellants  in  this  controversy  would 
be  to  wholly  defeat  the  clear  intent  which  this  mother  had  in 
the  distribution  of  her  estate.  So  far  as  appears  in  the  rec- 
ord, her  relations  with  all  her  children  were  affectionate  and 
harmonious.  Taking  the  deed  and  the  will  together,  she  made 
them  all  recipients  of  her  bounty.  She  did  not  measure  out 
her  estate  in  equal  shares,  but  we  know  nothing  of  what  she 
had  already  done  for  her  individual  sons  and  daughters.  She, 
of  all  persons,  knew  best  the  extent  of  her  obligations  to  each 
and  the  merits  of  each.  We  may  fairly  assume  that,  in  view 
of  all  these  circumstances,  her  distribution  of  her  estate  was 
equitable,  if  not  equal,  and  that,  in  giving  this  farm  to  Edward 
and  the  larger  share  of  the  rest  of  her  estate  to  Andrew  and 
William,  she  gave  to  each  all  he  was  entitled  to  ask  or  expect. 
For  the  court  to  now  say  that  appellants,  holding  in  firm  grip 
the  large  share  of  their  mother's  estate  under  the  residuary 
clause  of  her  will,  shall  be  permitted  to  defeat  the  deed  to 
plaintiff,  and  by  virtue  of  that  same  devise,  which  it  is  dear 
that  she  never  would  have  made  had  she  not  believed  she  had 
by  this  conveyance  provided  for  Edward,  would  be  a  most 
inequitable  result.  True,  where  such  result  is  the  necessary 
and  inevitable  consequence  of  adherence  to  established  rules  of 
law  and  rules  of  property,  the  court  has  no  discreticm  except 
to  declare  the  law  as  it  is,  regardless  of  its  effect  upon  the 
litigants;  but  law  has  been  framed  and  courts  organised  to 
prevent,  rather  than  to  promote^  miscarriages  of  justice,  and 


App.  1916]  Law  v.  Bbtamt  Asph.  Co.  747 

it  is  only  in  very  exceptional  eases  that  they  wholly  fail  in 
their  mission. 

It  is  to  be  admitted  that  defendant  does  not  wholly  purge 
himself  of  the  taint  of  selfishness  manifest  in  some  of  his 
actions  in  the  premises,  but  in  this  respect  neither  are  the 
plaintiffs  in  position  to  become  his  critics.  We  commend  them 
all  to  the  careful  and  prayerful  study  of  Oenesis  xiii,  8,  and 
the  133d  Psalm. 

The  decree  appealed  from  is  right,  and  it  is  therefore — 
Affirmed. 

Evans,  C.  J.,  Deemeb  and  Pbbston,  JJ.,  concur. 


Thomas  W.  Law,  Appellee,  v.  Bryant  Asphaltig  Paving  Co., 

Appellant. 

NEOUGENOE:     Acts  or  Omissions  Oonstltatiiig— Public  Xm^toro- 

1  ments — OlMrtrnctlng  Public  Streets— -Baixiexs— Warnings.  The 
maintenance,  in  a  public  street,  by  a  contractor  engaged  in  laying 
paving  in  said  street  under  authority  of  the  city,  of  a  concrete 
mixer  so  placed  as  to  impede  travel  by  pedestrians  on  the  sidewalk, 
is  not,  of  itself,  a  negligent  act  on  the  part  of  the  contractor,  but 
may  become  such  by  failure  to  exercise  reasonable  care  (a)  to 
erect  a  barrier  to  turn  pedestrians  from  the  path  of  danger,  (b) 
to  give  pedestrians  warning  of  the  danger,  or  (c)  to  discover  the 
danger  to  a  pedestrian  and  to  prevent  his  injury.  Evidence  re- 
viewed, and  held  to  present  a  Jury  question  as  to  defendant's  negli- 
gence. 

KBQIJOENOE:    Ckmtrilmtary  KegUgenee— Obstnieti0n  In  HUbway. 

2  Record  reviewed,  and  held  to  present  a  jury  question  whether 
plaintiff,  in  passing  a  concrete  mixer  located  in  a  public  street  and 
obstructing  travel  by  pedestrians,  was  guilty  of  contributory  negli- 
gence. 

TRIAL:     Instmctions— Poxm,   Requisites  and   Snllleiency— Oenetal 

3  Test— Negligence.  Not  what  a  minute,  technical  or  hypercritical 
analysis  of  an  instruction  might  show  is  its  possible  meaning,  but 
what  idea  is  the  language  fairly  calculated  to  conv^  to  the  minds 
of  jurors  drawn  from  the  ordinary  walks  of  life.  Instructions  re- 
viewed, and  held  to  correctly  cover,  with  reasonable  fullness,  the 
relative  rights  and  duties  of  a  public  contractor  in  handling  his 
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machinery  in  a  public  street,  and  of  a  pedestrian  walking  along 
such  street. 

Appeal  from  Webster  District  Court. — ^E.  M.  Wright,  Judge. 

« 

Monday^  April  10,  1916. 

Action  at  law  to  recover  damages  on  account  of  personal 
injury.  Verdict  and  judgment  for  plaintifF,  and  defendant 
appeals. — Affirmed. 

KenyoTiy  Kelleher  dk  O'Connor,  for  appellant. 
Price  &  Joyce,  for  appellee. 

Weaver,  J. — The  defendant,  as  contractor,  was  engaged 
in  laying  a  pavement  on  one  of  the  streets  of  Fort  Dodge.  As 
a  part  of  its  equipment  in  the  performance  of  the  work,  it 
made  use  of  a  machine  or  device  known  as  a  concrete  mixer, 
which  was  operated  by  steam  power.  The  machine  was  pro- 
vided with  a  boom,  or  lifting  beam,  on  the  outer  end  of  which 
was  fitted  a  hopper  or  ''skip."  When  lowered  to  the  ground, 
the  skip  was  filled  with  materials  for  the  mixture,  then  lifted 
to  a  position  from  which  the  contents  were  discharged  into 
the  mixing  drum.  The  engineer  operating  the  machine  stood 
in  a  position  where  he  could  see  the  operation  of  the  lift  The 
outfit  was  mounted  on  a  truck,  by  which  it  was  moved  from 
place  to  place,  as  might  be  needed  in  the  prosecution  of  the 
work.  The  paving  had  been  in  the  course  of  construction  for 
a  considerable  period  before  the  accident  hereinafter  men- 
tioned, but  the  mixing  machine  had  recently  been  moved  from 
another  location  and  placed  at  the  intersection  of  Second 
Avenue  North,  and  Seventh  Street.  It  was  so  placed  that  the 
lifting  beam  extended  over  and  across  the  path  or  walk  ordi- 
narily  used  by  pedestrians.  When  the  lift  was  raised,  the 
path,  unle8s<:0therwise  obstructed,  was  clear;  when  lowered, 
it  was  an  obstruction  to  travel;  and  when  in  operation,  was 
a  source  of  danger  to  anyone  passing  under  it.     The  street 
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was  a  main  thoroughfare  leading  into  the  business  section 
of  the  dty,  and  many  pedestrians  made  use  of  it.  T^e  plain- 
tiffy  who  was  employed  in  a  grocery  in  the  business  section 
of  the  dty,  used  the  street  in  question  in  passing  between  his 
home  and  place  of  employment,  and  had  seen  the  mixing 
machine  at  other  locations,  but  claims  not  to  have  been  familiar 
with  its  method  of  operation.  There  is  some  conflict  in  the 
evidence  as  to  how  long  the  machine  had  been  in  this  par- 
ticular location  before  the  accident,  but  the  jury  could  prop- 
erly have  found  that  it  had  stood  there  some  three  or  four 
days,  but  had  not  been  in  operation  until  the  day  when  plain- 
tiflp  was  hurt.  The  jury  could  also  have  found  that,  while  the 
machine  was  thus  standing  idle,  no  barricade  was  provided  to 
divert  the  travel  of  pedestrians  from  the  usual  path  at  this 
point,  and  that  in  fact  many  people  continued  to  pass  back 
and  forth,  without  any  apparent  effort  by  defendant  to  inter- 
fere with  such  passage  until  after  the  accident.  The  plaintiff, 
going  to  his  work  in  the  morning  and  returning  to  his  home  . 
at  noon  of  that  day,  used  the  path  by  the  machine,  and  saw 
no  indication  of  its  operation.  During  his  noon  hour,  and 
before  his  return  to  work,  it  appears  that  the  machine  was  set 
in  motion.  As  he  approached  the  place,  a  severe  snowstorm 
had  set  in.  He  saw  several  men  gathered  in  that  vicinity, 
who  did  not  appear  to  him  to  be  engaged  in  work,  and  he 
drew  the  inference  that  work  had  been  suspended  on  account 
of  the  storm.  He  saw  nothing  and  heard  nothing  which  sug- 
gested to  him  that  the  machine  was  in  operation;  there  was 
no  barrier  on  or  across  the  walk ;  and  he  had  no  warning  of 
any  kind  that  the  passage  was  dangerous,  and  proceeding,  as 
he  and  others  had  done  before,  he  was  struck  by  the  descend- 
ing skip  and  severely  injured.  This  statement  is,  of  course, 
in  many  respects  denied  by  the  defendant  and  its  witnesses ; 
but  there  is  evidence  upon  which,  as  we  have  already  said,  the 
jury  could  find  it  substantially  true. 

The  charge  of  negligence  made  against  the  defendant  is, 
in  effect,  that  it  failed  to  exercise  due  care  to  erect  a  barrier 
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to  turn  pedestrians  from  the  path  of  danger,  or  to  give  warn- 
ing of  such  danger,  or  to  discover  the  plaintiff's  danger  in 
time  to  prevent  his  injury  by  the  falling  skip. 

L  The  question  first  in  order  is  whether  tiiere  is  any  evi- 
dence for  the  jury  upon  the  charge  of  negligence  made  against 
the  defendant.    Upon  this,  there  is  little  room  for  argument. 

The  defendant  undoubtedly  had  the  right, 

^'  £c5"oronS!-  *^^  *^®  i^^  ^^^  ^  informed,  to  occupy  the 
imrf^Mic  im-  streets  with  its  machine,  and  the  mere  fact 
obfltnicunff '  that  it  thereby  obstructed  the  travel  did  not 
KiSl^ft^.  render  the  defendant  a  wrongdoer  or  make  it 

Ins**  , 

liable  in  damages  for  the  inconvenience 
thereby  occasioned  to  the  public  or  to  individuals.  It  was 
bound,  however,  to  exercise  that  right  with  reasonable  care 
to  avoid  injury  to  persons  attempting  to  make  such  use  of 
the  street  as  was  practicable ;  and,  if  the  machine  was  so  located 
as  to  make  passage  along  the  walk  unsafe,  it  was  open  to  the 
jury  to  find  that  reasonable  care  required  the  erection  of  suit- 
able barriers  to  call  the  attention  of  travelers  to  the  danger 
and  divert  them  therefrom,  or,  in  the  absence  of  barriers,  to 
keep  a  watchman  on  guard  to  turn  people  away  while  the 
machine  was  in  operation.  From  what  we  have  already  said 
of  the  facts  of  which  there  was  evidence,  it  is  very  clear  that 
the  question  of  defendant's  negligence  was  not  one  upon  which 
the  court  was  authorized  to  pass  as  a  matter  of  law,  and  there 
was  no  error  in  submitting  it  to  the  jury. 

II.  Was  the  plaintiff  chargeable  with  contributory  negli- 
gence as  a  matter  of  law  1  The  affirmative  of  this  question  is 
vigorously  argued  for  the  defendant.    Some  of  the  proved  or 

admitted  facts  have  a  legitimate  tendency  to 

'  contributory'      sustaiu  the  coudusion  that  plaintiff  did  not 

Obstruction  In     manifest  reasonable  care  for  his  own  safety; 

highway.  ,  " 

but,  on  the  other  hand,  the  record  is  not  with- 
out a  showing  of  facts  from  which  his  exercise  of  reasonable 
care  may  be  inferred.  The  machine  had  stood  at  this  loca- 
tion idle  for  several  days,  and  its  presence  during  that  time 
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created  no  danger  to  persons  using  the  path.  The  path  had 
been  left  open  and  nnobstructed,  an  invitation  to  its  con- 
tinued use.  Plaintiff  and  others  frequently  passed  that  way 
without  being  advised  or  warned  by  the  defendant  of  any 
danger.  He  had  in  fact  used  the  path  without  objection  or 
warning  but  an  hour  before  his  injury.  When  he  came  back, 
the  machine  had  been  in  operation  less  than  half  an  hour ;  he 
was  facing  a  severe  storm;  and,  his  progress  being  uninter- 
rupted by  any  barrier  or  warning,  the  court  can  hardly 
assume  to  say,  as  a  matter  of  law,  that  the  average  man  of 
ordinary  intelligence  and  prudence  would  have  done  otherwise 
than  he  did  under  the  circumstances.  The  case  is  not  com- 
parable,  we  think,  with  the  railway  cases  cited  by  the  appel- 
lant. It  is  only  where  there  is  no  room  for  fair  and  reason- 
able minds  to  differ  upon  the  conclusion  to  be  reached  that 
the  court  may  direct  a  verdict,  and  the  case  before  us  is  not 
of  that  conclusive  character. 

III.  Error  is  assigned  upon  the  instructions  given  the 
jury  as  follows.  The  court  in  summarizing  the  issues,  said  to 
the  jury : 

^' The  acts  which  the  plaintiff  says  con- 
s.  Trial  :  tnstruc-  gtitutc  the  negligence  on  which  he  claims  and 
aSUmJSen":  '^P^^  which  he  predicates  his  right  to  recov- 
T^ui^^^'  ery  are  that:  (1)  The  defendant  was  negli- 
gent in  that  it  failed  to  erect  an  ample  and 
sufficient  barrier  at  said  place  in  order  that  pedestrians  might 
be  turned  from  the  path  usually  trod  by  them ;  (2)  the  defend- 
ant was  negligent  in  that  it  failed  by  any  device  or  method 
to  warn  the  public  generally  and  this  plaintiff  in  particular 
of  the  danger  incident  to  the  operation  of  the  said  machine 
at  said  place;  (8)  the  defendant  was  negligent  in  that  it 
failed  to  erect  and  maintain  a  guard  around  the  said  place 
where  the  said  machine  was  being  operated  sufficient  to  pre- 
vent the  public  in  general  or  this  plaintiff  in  particular  from 
going  into  a  place  where  he  would  be  injured  by  the  opera- 
tion of  the  said  machine ;  (4)  the  defendant  was  negligent  in 
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failing  to  warn  the  plaintiff  of  ita  purpose  to  lower  the  said 
lift  or  elevator  as  the  plaintiff  was  passing  in  dose  proximity 
thereto." 

This  is  said  by  counsel  for  appellant  to  be  equivalent  to 
instructing  the  jury  that  defendant  was  bound  to  put  up  a 
barrier  which  was  impassible.  It  is  further  objected  that  the 
statements  in  the  second,  third  and  fourth  subdivisions  of  the 
paragraph  are  capable  of  being  understood  by  the  jury  as 
charging  the  defendant  with  the  duty  not  only  to  erect  a 
suitable  barrier,  but  also  to  warn  the  public  generally  and 
the  plaintiff  in  particular  of  the  danger  there*  existing;  as 
well  as  to  give  him  notice  when  the  elevator  was  to  be  low- 
ered, and  that  such  duties  were  incumbent  upon  defendant 
even  though  plaintiff  knew,  or  as  a  reasonable  man  ought  to 
have  known,  of  the  danger  to  be  encountered  in  using  the 
path. 

These  criticisms,  we  think,  are  not  justified.  The  state- 
ment of  the  acts  and  omissions  which  plaintiff  charges  as 
negligence  are  quoted  literally  by  the  court  from  the  plain- 
tiff's  petition.  In  so  doing,  we  think  that  the  court  rightfully 
allowed  the  plaintiff  to  state  in  his  own  language  the  very 
grounds  upon  which  he  seeks  to  recover.  The  fact  that,  with 
the  linguistic  exuberance  of  the  profession,  counsel  for  plain- 
tiff state  and  restate  their  alleged  cause  of  action  in  varied 
forms,  cannot  serve  to  prejudice  the  defense,  where  the  court 
clearly  states  the  pertinent  rules  of  law  and  directs  the  atten- 
tion of  the  jury  to  the  essential  issues,  in  which  respect  the 
defendant  here  has  no  just  ground  of  complaint.  The  jury 
was  told  that  defendant  was  rightfully  in  the  street,  that  it 
was  bound  to  no  more  than  ordinary  care  in  the  conduct  of 
its  work  therein.  An  ''ample  and  sufi9cient  barrier"  could 
not  mean  more  to  any  ordinarily  intelligent  juror  than  a  bar- 
rier reasonably  su£Scient  to  indicate  to  the  mind  of  the  traveler 
passing  that  way  that  the  path  was  closed  to  public  use.  Nor 
is  there  anything  in  the  other  specifications  of  negligence  or 
in  the  instructions  with  reference  thereto  to  suggest  to  the 
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jury  that,  if  defendant  had  performed  its  full  duty  with 
reference  to  a  barrier,  it  could  still  be  held  negligent  in  not 
giving,  in  addition  thereto,  a  public  or  an  individual  warning 
of  the  danger.  It  is  probably  true  that  no  instruction  or 
charge  to  a  jury  has  ever  been  drawn  with  such  perfect  clear- 
ness and  precision  that  an  ingenious  lawyer,  in  the  seclusion 
and  quiet  of  his  ofSce,  with  a  dictionary  at  his  elbow,  cannot 
extract  therefrom  some  legal  heresy  of  more  or  less  startling 
character.  The  real  test  of  the  meaning  and  effect  of  an 
instruction  for  the  purpose  of  review  by  an  appellate  court 
ought  to  be^  and  we  think  is,  the  idea  which  the  language 
objected  to  is  fairly  calculated  to  convey  to  the  minds  of 
jurors  drawn  from  the  ordinary  walks  of  life;  and  the  fact 
that,  upon  a  minute,  technical  or  hypercritical  analysis,  some 
other  interpretation  can  be  placed  thereon,  may  be  disre- 
garded. The  charge  in  this  case,  taken  as  a  whole,  recog- 
nizes the  right  of  the  defendant,  as  well  as  of  the  plaintiff, 
in  the  street;  the  duty  of  each  to  use  reasonable  care  to  avoid 
injury  to  or  interference  with  the  other;  the  burden  upon 
plaintiff  to  establish  his  allegation  of  negligence  by  defendant ; 
and  his  own  freedom  from  contributory  negligence.  All  these 
matters  bearing  upon  the  relative  rights  and  duties  of  the  par- 
ties were  treated  with  reasonable  fullness. 

The  record  impresses  us  with  the  thought  that  the  case 
was  fairly  tried,  and  that  there  is  no  substantial  reason  for 
interfering  with  the  result  below.  The  judgment  appealed 
from  is  therefore — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Preston,  JJ.,  concur. 
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AOOOUNT,  ACTION  ON. 

Plbading. 

Qnantmn  meniit:     Agreed  price:      Variance:     Eyidence.     In  an 

1  action  for  balance  due  on  account,  an  allegation  that  plaintiff 
sold  and  delivered  to  defendant,  at  defendant's  instance  and 
request,  all  the  items  charged,  and  that  they  were  of  the  value 
and  amount  of  the  sum  total  of  all  the  items,  is  broad  enough 
to  justify  the  reception  of  evidence  that  any  single  item  was 
sold  at  (Ml  agreed  price,    Emeny  Auto  Co.  v.  Neiderhauser,  210. 

EVIDENGE. 

Quantum  meruit:    Agreed  price.    In  an  action  on  account  for  bal- 

2  ance  due,  based  on  quanium  meruit ^  evidence  that  the  parties 
agreed  on  the  price  of  a  certain  item  is  competent  evidence  of 
the  reasonable  value  of  the  article.  Emeny  Auto  Co.  v.  Neider- 
hauser^  219. 

AOKNOWLEDOBOiNT.    See  Mortgages. 

ACTIONS. 

Nature  and  Form. 

Tranafer  on  calendar:  Motion:  Timeliness.  Motions  to  transfer 
from  law  to  equity  should  be  timely.  Garretson  ▼.  Western 
Life  Ins.  Ca,  172. 

ADVEBSE  POSSESSION.  See  Easements. 

APPEAL  AND  ERROR. 

Bight  op  Review. 

Batoppel:    Involuntary  performance  of  judgment:    Effect:    Foro- 
1    iUe  entry  and  detention.    An  involuntary  performance  of  a 
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judgment  does  not  waive  the  right  to  review  on  appeal.  So 
held  where  defendant  in  forcible  entry  and  detention  involun- 
tarily vacated  the  premises  in  order  to  avoid  a  forcible  removal 
by  the  constable  who  was  present  with  an  order  of  removal. 
(See  Sec  4220,  Code,  1897.)     Hanes  v.   See,  67. 

Presentation  and  Besebvation  of  Grounds. 

Reaenring  question  in  lower  coiirt:    Ezoeptions  to  rule:    Jnrisdie- 

2  tional  matters.  Want  of  jurisdiction  in  the  lower  court  may 
be  presented  for  the  first  time  in  the  appellate  court.  Ft. 
Dodge  Lbr.  Co.  v.  Rogosch,  476. 

Record  not  showing  proceeding:    Objectionable  argvment.    Matters 

3  against  which  objections  are  leveled  must  be  made  a  part  of 
the  record.  Improper  argument  cannot  be  made  of  record  by 
counsel's  inserting  in  his  objection  what  he  claims  opposing 
counsel  said.     Grafton  v.  Delano,  483. 

Failure  of  court  to  rule  on  motion.    No  ruling  by  the  court,  no 

4  reviewable  matter.  So  held  on  a  motion  to  strike  the  answer 
of  a  witness.     Grafton  v.  Delano,  483. 

Szceptiont:    Necessity  for  record.    An  exception  without  a  record 

5  upon  which  to  base  it  presents  nothing.  So  held  where  appel- 
lants claimed  that  the  court  allowed  counsel  but  15  minutes 
in  which  to  prepare  objections  to  proposed  instructions.  John- 
ston V.  Delano,  498. 

Abstracts  of  Record. 

Preparation:     Who  must  supply  omitted  evidence.    Appellant,  in 

6  the  preparation  of  his  abstract,  may  include,  and  Is  presumed 
to  include,  the  evidence  which  he  deems  material  to  the  full 
consideration  of  all  questions  on  appeal.  Appellee  cannot,  even 
by  a  denial  that  appellant's  abstract  contains  all  the  evidence, 
compel  appelliint  to  supply  omitted  evidence  which  he  (appd- 
lee)   deems  material.     City  v.  McCarthy  Imp.  Ga,  233. 

Amendment:    Requirements.    Counsel  owes  the  duty  to  the  eoart, 

7  in  the  preparation  of  an  amended  abstract,  to  specifically  p^^t 
out  the  page  and  line  of  the  original  abstract  which  he  is  cor- 
recting.    (Rule  32.)     Squires  v.  Cook,  586. 

Evidence:     Improper  reception:     Faflure  to  indude  in  abttnct: 

8  Effect.  It  is  futile  to  ask  the  court  to  declare  that  the  im- 
proper reception  of  evidence  was  prejudicial,  when  appellant 
has  not  favored  the  court  with  a  showing  ol  the  aubitanoe 


Index,  Vol.  175.  757 

Appmu*  AND  Bbbos  Continued 

or  contents  of  such  evidence.  So  held  in  reference  to  the 
improper,  reception  of  a  non-abstracted  telegram.  City  v. 
McCarthy  Imp.  Co.,  233. 

InmuiterUl  amendment  to  abstract:     Costs.    When  appellant  has 

9    not   testified    contradictory    to   appellee   in    any    respect,   an 

amended  abstract  which  sets  forth  evidence  tending  to  show 

appellant's  bad  moral  character  and  bad  reputation  for  truth 

and  veracity  will  be  taxed  to  appellee.    Irving  v.  Wagner,  198. 

Objections — ^Waiver. 

Acquiescing  in   decision:     Demnrring   over.     Filing  a  demnnrer, 

10  after  the  overruling  of  a  motion  to  strike  a  substituted  peti- 
tion because  a  repetition  of  a  former  pleading  already  held 
bad  on  demurrer,  works  a  waiver  of  any  error  in  the  ruling  on 
the  motion  to  strike,  and  presents  a  case  where  the  substituted 
petition  will  be  ruled  on  without  reference  to  the  original 
pleading.     Lanz  v.  Schumann,  542. 

Assignment  of  Error. 

Omnibus  assignment.     A  general,  sweeping  assignment  that  the 

11  court  erred  in  failing  to  submit  to  the  jury  five  special  inter- 
rogatories, presents  no  question  for  consideration.  Johnston  v. 
Delano,  498. 

AnlgnmentB  foreign  to  object  of  appeaL    When  the  sole  purpose  of 

12  an  appeal  is  to  secure  a  ruling  on  the  constitutionality  of  the 
statute  in  question,  assignments  of  error  based  on  points 
wholly  foreign  to  the  confessed  objects  of  the  appeal  will  be 
disregarded.    Hunter  v.  Colfax  Cons.  Coal  Co.,  245. 

Sufficiency.    An  assignment  of  error  will  be  disregarded  which  fails 

13  to  point  out,  in  some  fairly  definite  way,  wherein  the  lower 
court  committed  error;  likewise  one  which  is  so  broad  as  to 
embrace,  generally,  every  act  of  the  court  in  admitting  or 
rejecting  evidence.  Held,  the  following  were  too  indefinite  to 
raise  any  question: 

1.  "The  court  erred  in  its  ruling  on  the  admission  and 
exclnsion  of  testimony  as  indicated  in  the  bill  of  exceptions." 

2.  The  court  erred  in  overruling  defendant's  motion  for  a 
new  trial"     Hull  v.  Dannen,  713. 

Omnibus  assignments.     Whether  the  court  erred  in  limiting  the 

14  reception  of  certain  evidence  to  a  certain  purpose  is  not 
raised  by  an  assignment  ''that  the  court  erred  in  its  rulings 
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excluding    plaintiff's    evidence    upon    defendant's   objections." 
WoreK  V.  Des  Moines  City  R.  Co.,  1. 

Review^  Scope  of. 

Questioiia  falling  to  disdose  proposed  evidence.  When  the  form  of 
15  a  question  does  not  disclose  (a)  what  the  answer  would  have 
been  or  ( b)  whether  its  exclusion  was  prejudicial,  counsel  must 
disclose  to  the  court  what  fact  he  desires  or  expects  to  prove 
by  the  witness,  in  order  to  render  the  objection  to  its  exclusion 
reviewable.    Graftim  v.  Delano,  483. 

Equity  cause:    Deference  to  opinion  of  trial  court.    The  rule  that 
10    due  deference  is  given  to  the  opinion  of  the  trial  court  applies 
to  the  trial  of  an  equity  cause  heard  de  novo  on  appeal,  espe- 
cially when  the  trial  court  makes  a  personal  examination  of 
the  matter  in  controversy.     Klopp  v.  Railway  COw,  634. 

Verdict:    Sufficiency  of  support.    In  determining  whether  a  verdict 

17  has  sufficient  support  in  the  evidence,  the  appellate  court  is 
bound  to  give  the  testimony  bearing  on  any  particular  issue 
the  most  favorable  construction  of  whidi  it  is  fairly  susceptible 
in  support  of  the  verdict.    Grafton  v.  Delano,  483. 

Review — Parties  Entitled  to  Allege  Error. 

£atoppeL    One  may  not  predicate  error  on  the  reception  of  evidence 

18  offered  by  himself.    Worez  v.  Des  Moines  City  R.  Co.,  1. 

Receiving  evidence  without  objection.     Acquiescing  in  the  recep- 

19  tion  of  evidence  precludes  subsequent  objections  to  the  reten- 
tion thereof.     Becker  v.  Inc.  Town  of  Churdan,  150. 

£rror  on  non-isiue.    A  plaintiff  may  not  complain  of  an  instruction 

20  which  erroneously  limits  his  right  to  recover  on  an  issue  not 
made  by  the  pleading  and  not  tnutiMjUly  tried  out  by  the 
parties.  So  tield  where  the  court  erroneously  instructed  as  to 
the  recovery  for  future  pain,  no  such  issue  appearing  in  the 
record.    Worez  v.  Dee  Moines  City  R.  Co.,  1. 

Evidence:    Exclusion:    Immaterial  matter.    Error  cannot  be  predi- 

21  cated  on  the  exclusion  of  evidence  which  either  (a)  calls  for 
matters  of  general  and  universal  knowledge  or  (b)  is  wholly 
immaterial.    Grafton  v.  Delano,  483. 

Harmless  Error. 

Properly  excluding  evidence  on  poor  objection.    If  eoocltuted  evidence 

22  ia  subject  to  a  good  objection,  it  is  immaterial  that  the  court 
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excluded  it  cm  a  poor  objection.    Wores  ▼.  Dea  Moines  City 
R.  Co.,  1. 

Criticism  of  cotusel  by  court.    The  court's  criticism  of  counsel's 

23  conduct,  though  counsel  is  acting  in  good  faith,  must  be 
regarded  as  harmless,  when  no  reference  is  made  to  oounsePs 
client  or  to  the  merits  of  the  controversy.  Johnston  ▼.  Delan«, 
408. 

Abstract  instructions.    Giving  an  instruction,  incorrect  as  an  ab- 

24  stract  proposition  of  law,  but  pertinent  to  the  evidence  in  the 
case  on  trial,  is  not  necessarily  reversible  error.  So  held  in 
an  automobile  accident,  where  the  court  told  the  jury  that 
it  was  the  duty  of  the  defendant  to  stop  his  car  on  signal  to 
do  so,  without  any  qualifying  statement  as  to  the  presence  of 
danger.    Kimbro  v.  Moles,  628. 

Bbversal. 

Trifling  deficiency  in  verdict    Causes  will  not  be  reversed  for  a 
26    trifling   deficiency   in    the   amount    which    might   have   been 

allowed — $6  in  present  case.     Worez  v.  Dea  Moines  City  R. 

Co.,  1. 

Proceedings  after  reversaL  A  gmeral  order  of  reversal  in  a  law 
26  action,  tried  in  the  lower  court  to  the  court,  has  the  effect  of 
sending  the  cause  back  to  the  lower  court  for  full  retrial,  even 
though  the  opinion  on  reversal  shows  that  the  evidence  was 
insufficient  to  sustain  the  judgment  of  the  lower  court.  The 
Supreme  Court  may  avoid  a  retrial,  if  the  circumstances  war- 
rant, by  entering,  or  by  specifically  ordering  the  lower  court 
to  enter,  a  final  judgment.  (Sec.  4130,  Code,  1807.)  Sanders 
V.  Sutlive  Bros.  &  Co.,  682. 

ABBITRATION  AND  AWARD.    See  Constitutional  Law, 
5-8. 

Submission. 

Agreement  to  submit:  Construction.  In  a  controversy  as  to  the 
1  amount  due  for  materials  furnished  in  the  construction  of  a 
house,  an  agreement  that  two  named  parties  shall  examine  the 
house  and  determine  the  quantity  of  materials  used  and  make 
TejpOTtf  and  providing  that  the  price  of  said  materials  shall  be 
estimated  at  the  market  price  at  time  of  construction,  em- 
braces the  power  on  the  part  of  said  arbitrators  to  fix  the  price 
of  said  materials.    Ft.  Dodge  Lbr.  Co.  v.  Rogosch,  476. 
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Judgment  on  Award. 

Conunon  Uw  ralmiiasion:    Entry  of  judcment:    Effect    A  judg- 
2    ment  entered  upon  an  award  in  a  non-statutory  arbitration 
submiasion,  without  action  thereon,  is  a  nullity.     Ft.  Dodge 
Lbr.  Co.  ▼.  RogoBch,  475. 

ASSAULT  AND  BATTEST.    See  Caebiebs,  3. 
Civil  Liability. 

Juitification:    AbnslTe  wordt:    Cairieri.    Mere  words,  no  matter 

1  how  abusive  or  insulting,  do  not  justify  an  assault,  but  may 
and  should  be,  in  a  proper  case,  considered  in  mitigation  of 
damages.    Fagg  v.  Raillvay  Co.,  469. 

Cbiminal  Responsibility. 

Graat  bodily  injury:     Weapons:     Fists  only.    One  may  commit 

2  with  his  fists  only  an  assault  with  intent  to  inflict  a  great 
bodily  injury.    State  y.  Brackey,  599. 

Great- bodily  injury:     Intent:     Aggression:     Evidence.    Evidence 

3  reviewed,  and  held  sufficient  to  support  a  finding  thit  defend- 
ant (a)  was  the  aggressor  and  (b)  assaulted  with  intent  to 
inflict  a  more  serious  injury  than  an  ordinary  battery, — ^in 
other  words,  a  great  bodily  injury.    State  v.  Brack^,  699. 

Great  bodily  injury:    Self-defense:    Instruction:    Harmless  error. 

4  Submitting  the  question  whether  defendant,  charged  with  as- 
sault with  intent  to  inflict  great  bodily  injury,  apprehoided 
danger  of  great  bodily  harm  from  the  prosecuting  witness,  and 
correctly  advising  the  jury  of  the  law  of  self-defense  manifestly 
accords  defendant  full  protection,  especially  where  the  record 
rendered  it  doubtful  whether  defendant  had  any  occasion  to 
apprehend  danger  of  great  bodily  harm  from  the  prosecuting 
witness.     State  v.  Brackey,  599. 

ATTAOHMEITT.     See  Carriebs,  1. 

ATTORNET  AHD  OUENT. 

Authority. 

stipulations.    A  stipulation  for  the  settlement  of  an  action,  signed 
by  the  attom^s  for  the  defendant  in  the  presence  of  some  of 
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the  defendants,  will  be  presumed  to  have  been  signed  by  defend* 
ant's  authority.    Ft  Dodge  Lbr.  Co.  v.  Rogosch,  476. 


ATTRACTIVE  AOENOT.    See  Negugencb,  4. 


BANKS  AND  BANQNO. 

Loans. 

False  repreMntation  ai  to  soWency:  Imi^ied  limitation  on  langnage. 

1  A  false  representation  to  a  bank  that  a  proposed  borrower 
"was  good  for  amy  arrangement"  which  the  bank  mi|^t  make 
with  him,  impliedly  means  "any  arrangement  not  repugnani 
to  sound  and  safe  banking"  Farmers'  Sav.  Bank  ▼.  Jameson, 
676. 

Gnaranty  or  false  representations  as  to  solvency  of  borrower: 

2  Effect  of  statute.  A  guaranty  to  a  bank  of  the  solvency  of  a 
proposed  borrower,  or  even  an  intentionally  false  representa- 
tion as  to  the  solvency  of  such  borrower,  to  the  effeot  that  such 
borrower  is  "good  for  any  arrangement"  which  the  bank  may 
make  with  him,  is  necessarily  limited  by  the  statute  law  of 
the  state  (Sec.  1870,  Code  Supp.,  1913)  as  to  what  "arrange- 
ments" are  permissible  on  the  part  of  the  bank  with  such 
borrower.  Such  guaranty  or  representation  cannot  be  con- 
strued as  authorizing  or  justifying  the  bank  in  violating  law. 
Farmers'  Sav.  Bank  v.  Jameson,  676. 


BILLS  AND  NOTES. 

Consideration. 

Faflure  of  consideration.    An  entire  failure  of  consideration  for  a 

1  note  defeats  the  note  as  to  one  against  whom  such  plea  is 
available.  Held,  evidence  insufficient  to  sustain  a  verdict  find- 
ing such  failure  of  consideration.    Steele  v.  Ingraham,  653. 

Sufficiency  of  proof:     Action  against  estate.    Consideration  for  a 

2  negotiable  promissory  note  is  sufficiently  established,  in  an 
action  against  the  estate  of  a  deceased,  by  introducing  the  note, 
following  proof  of  its  genuineness.  (Sec.  3069,  Code,  1897, 
and  See.  3060-a24,  Code  Supp.,  1913.)  In  re  Estate  of  Chis- 
more,  495. 


762  Index,  Vol.  175. 


BBOKEB& 

AUTHOBITT. 

Authority  to  iiuiko  contract:    When  inferrod.    Authority  in  a  real 

1  estate  broker  to  attach  the  name  of  the  principal  to  an  actual 
contract  of  sale  is  a  power  additional  to  and  is  not  to  be 
inferred  from  authority  "to  find  a  purchaser"  or  "to  negotiate 
the  terms  of  sale*' — is  a  power  not  to  be  inferred  in  the  absence 
of  unequivocal  expressions  to  that  effect  Corresp<mdence  re- 
viewed, and  held  not  to  arm  the  broker  with  power  to  «iter 
into  a  written  contract.    Dodd  v.  Groos,  47. 

Receipt  of  purchase  price.    Authority  of  a  real  estate  broker  to 

2  reoeive  any  part  of  the  purchase  price  of  land  sold  arises  only 
in  case  the  broker  has  authority  to  aotuaUy  oomoey.  One  em- 
ployed simply  to  find  a  purchaser  has  no  such  authority. 
Therefore,  held  that,  when  one  claiming  to  have  purchased  land 
paid  part  of  the  purchase  price  to  a  party  who  was  the  owner's 
agent  "to  find  a  purchaser"  only,  he,  in  legal  effect,  consti- 
tuted such  person  hia  own  agent  to  convey  it  to  the  owner. 
Dodd  V.  Qroos,  47. 

Place  of  payment:     Furnishing  abstract.    Authority  to  actually 

3  enter  into  a  contract  for  the  sale  of  land  implies  no  authority 
whatever  to  insert  in  such  ccmtract  provisions  binding  the  prin- 
cipal (a)  to  receive  interest  on  deferred  payments  at  a  place 
not  consented  to  by  the  principal,  or  (bjt  to  furnish  a  mer- 
chantable abstract.    Dodd  v.  Qroos,  47. 

0ALENDAB8.     See  Trial,  1. 
OABBIEBS. 

Gabriaqb  of  GtooDS. 

Bllla  of  lading:    Indorsement:    Attachment:    Priority.    A  holder 

1  of  a  properly  indorsed  Mil  of  lading,  as  collateral  security  for 
advances  made  to  pay  the  draft  attached  thereto,  is  superior 
in  right  to  an  attaching  creditor  of  the  consignee.  Exchange 
Nat.  Bank  v.  McCaffery,  451. 

Carriage  of  Passengers. 

Taasenger^  defined.    Plaintiff,  a  railway  mail  clerk,  in  case  at  bar, 

2  treated  as  a  "passenger.''    Weber  v.  Railway  Ca,  368. 
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Auavlt  on  pasaenger  by  brakenuo.    A  earrier  ia  raapooaible  In 

3  damagea  for  an  aaaanlt  on  a  paaaenger  oommitted  hy  the  oar- 
rier'a  brakeman  for  the  purpose  of  punishing  an  affront  per- 
sonal to  the  4>rakeman.    Fagg  v.  Railway  Co.,  459. 

Negligence:     Stopping  and  starting  of  cars:     Instractions.    The 

4  claim  of  negligence  in  starting  a  car  cannot  be  sustained,  if 
the  evidence  shows  that  it  was  started  in  a  prudent  and  care- 
ful manner,  and  after  the  passenger  had  had  reasonable  time 
to  enter  the  car  while  it  stood  still.  Worez  ▼.  Dea  Moines  City 
R.  Co.,  1. 

Negligence:  Instmctiona.  An  instruction  that  the  law  imposes 
6  upon  a  carrier  of  passengers  an  obligation  to  exercise  the 
highest  degree  of  care  to  avoid  injuries  to  passengers  that  is 
reasonably  practicable  under  the  drcumstanoes  existing  at  the 
time  and  consistent  with  the  proper  and  practical  management 
of  its  affairs,  but  that  the  carrier  is  not  an  insurer  of  absolute 
safety,  is  not  subject  to  the  vice  of  making  the  mere  (xmvffi^ 
ience  of  the  carrier  a  vital  consideration.  Worez  v.  Des  Moines 
City  R.  Co.,  1. 

Negligence:  Derailment:  Res  ipsa  loquitur:  Preanmption:  Snlli- 
6  dency  of  explanation.  Derailment  of  a  train,  in  passenger 
cases,  proclaims  negligence,  irrespective  of  other  allegations 
of  negligence  in  the  petition.  In  effect,  a  derailment  says  to 
the  carrier:  ''You  have  been  negligent;  explain!"  Whether 
the  explanation  is  sufficient  to  quiet  the  accusing  voice  of  the 
derailment  by  showing  that  the  derailment  was  due  to  causes 
over  which  the  carrier  had  no  control  and  against  which  human 
foresight  could  not  have  guarded,  is  usually  a  jury  question. 
To  exculpate  the  carrier,  the  explanation  of  the  derailment 
must  go  further  than  to  show  that  the  facts  and  circumstances 
thereof  are  as  consistent  with  care  as  with  negligence.  The 
evidence  of  care  must  preponderate.  Weber  v.  Railway  Ca, 
358. 

OEBTIORABI. 

Proceedings  and  Determination. 

Improvident  writ:  Procedure.  When  a  petition  in  certiorari  shows 
on  its  face  that  the  writ  issued  thereon  is  improvident,  the 
defendant  may,  even  though  return  has  been  filed,  reach  such 
defect  by  motion  for  judgment  on  the  pleadings,  and  it  Is  not 
objectionable  that   he  employs,   to  accomplish   this  result,   a 
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motion  to  dismiM  the  petition.    Price  ▼.  Town  of  Earlluuii, 
576. 

OONSTTTUnONAL  LAW.    See  Jury/  1,  2;  Mastbb  and 
Sbbvant;  Municipal  Corpobationb,  2. 

Construction. 

CoBstrnctiont  leadins  to  invalidity:    AToidaace.    The  desire  of  the 

1  court  is  to  shield,  if  possible,  every  statute  from  every  chai^ 
of  unconstitutionality.  Between  two  possible  constructions, 
the  court  will  hold  to  that  which  preserves,  rather  than  to 
that  which  destroys.    Hunter  v.  Colfax  Cons.  Coal  Co.,  246. 

^'BlfhtMnth  century  constitution :"  'Twentieth  century  coaditiona." 

2  The  question  is  not  what  the  Constitution  ought  to  authorize, 
in  the  opinion  of  the  court,  but  what  does  it  authorise.  "The 
Constitution  is  not  a  public  enemy  whom  judges  are  charged 
to  disarm  whenever  possible."  Hunter  v.  Colfax  Cons.  Coal 
Ca,  245. 

Borrowed  objection.    A  statute  will  not  be  declared  unconstitu- 

3  tional  on  a  borrowed  objection — a  grievance  which  can  occur 
only  to  one  not  complaining.  Hunter  v.  Colfax  Cons.  Coal 
Co.,  245. 

Tenure  of  oflBoe:     Statutory  vacancy  and  qualification.    The  con- 

4  Btitutional  provision  that  "all  persons  appointed  to  fill  vacan- 
cies in  office  shall  hold  until  the  newt  generoX  eleotum"  (Art. 
U,  Sec.  6)  is  not  inconsistent  with  the  authority  of  the  legis- 
lature (a)  to  define  a  "vacancy"  or  (b)  to  prescribe  and  regu- 
late the  manner  of  qualifying  for  office.  (Sees.  1266,  1276, 
Code,  1897. )     State  v.  Carvey,  344. 

Distribution  op  Powers. 

Ddegation  of  judicial  power:  Workmen's  Comptnaation  Act 
6  Whether  the  procedure  provided  by  the  Workmen's  Compensa- 
tion Act  for  hearing  on  a  claim  for  comp^isation,  including 
the  appointment  of  a  board  of  arbitrators,  the  hearing  held  and 
findings  made  by  the  board,  and  the  power  in  the  industrial 
commissioner  to  modify  such  determinations,  is  a  delegation  of 
judicial  power,  quaere,  (Sees.  2477-m24  to  2477-m34,  Code 
Supp.,  1913.)     Hunter  v.  Colfax  Cons.  Coal  Co.,  245. 

Workmen's  Compensation  Act:  Judicial  power  of  commiaaioaer  and 
6    arbitrators.     No  unujorronted  delegation  of  judicial  power  ia 
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provided  in  that  part  of  the  Workmen's  Compensation  Act 
which  provides:  (a)  for  filing  with  the  commissioner  memo- 
randums of  agreements  as  to  compensation;  (b)  for  the  ap- 
proval or  disapproval  of  the  same  l^  the  commissioner;  (c)  for 
the  formation  of  an  arbitration  board  where  no  agreement  as 
to  compensation  is  reached;  (d)  for  hearings  and  findings  by 
the  said  board;  (e)  for  the  modification  of  such  findings  by 
the  commissioner;  (f)  for  a  limited  appeal  to  the  courts;  and 
(g)  for  an  entry  of  a  decree  by  the  court  on  said  final  findings. 
(Sees.  2477-m24  to  2477-m34,  Code  Supp.,  1913.)  Hunter  v. 
Colfax  Cons.  Coal  Co.,  245. 

Total  ouster  of  courts:   Workmen's  CompenaatioB  Act  The  provi- 

7  sions  of  the  Workmen's  Compensation  Act  providing  for  the 
application  of  the  statutory  compensation  schedules  through 
the  agency  of  a  board  of  arbitrators  do  not  work  a  total  ouaier 
of  the  jurifdiotion  of  the  court— ^o  not  prevent  the  courts,  in 
a  proper  case,  from  assuming  in  addition  to  the  powers  granted 
by  the  act,  jurisdiction  to  determine:  (a)  whether  the  act  was 
being  enforced  against  one  who  had,  under  its  terms,  rejected 
it;  (b)  whether  the  claimant  was  an  employee;  (c)  whether 
the  claimant  was  even  injured;  (d)  whether  the  injury  was 
cme  arising  out  of  the  enjployment;  (e)  whether  the  injury 
was  due  to  the  intoxication  of  the  servant  or  was  self-inflicted; 
(f)  whether  an  award  different  from  the  statute  schedules  had 
been  made;  (g)  whether  fraud  had  entered  into  the  award; 
and  (h)  whether  the  arbitrators  had  attempted  judicial  func- 
tions in  violation  of  or  not  granted  by  the  act.  Hunter  v. 
Colfax  Cons.  Coal  Co.,  245. 

Judidal  powers:    Right  of  legislature  to  delegate.    The  legislature 

8  has  constitutional  right  both  to  delegate  judicial  powers  to 
bodies  other  than  duly  constituted  judicial  tribunals  and  power 
to  authorize  by  statute  the  making  of  contracts  delegating  such 
powers.     Hunter  v.  Colfax  Cons.  Coal  Co.,  245. 

PoucB  Power. 

Right  to  contract:     Limitations:     Workmen's  Compensation  Act. 

9  The  Workmen's  Compensation  Act  leaves  both  employer  and 
employee  the  liberty  to  accept  or  reject  its  provisions,  and  the 
requirements  of  the  act,  in  case  of  acceptance,  constitute  a 
proper  exercise  by  the  legislature  of  the  general  power  of  "com- 
munity self-defense," — the  police  power, — a  power  which  em- 
braces even  the  right  to  abridge,  for  purposes  properly  within 
its  scope,  the  right  of  contract.  Hunter  ▼.  Colfax  Cons.  Goal 
Co.,  245. 
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PmsoKAiiy  Civil  and  PounoAii  Bidirrs., 

Sigbt  to  contract:    InyHdating  contracts:    Workmen's  Compen- 

10  ution  Act.  The  ccMistitutional  "right  to  contract"  is  limited 
by  the  legislatiye  right  to  invalidate  all  contracts,  rules,  regu- 
lations or  devioes: 

(a)  Which  tend  to  reduce  liability  for  negligence,  or 

(b)  Which  stimulate  a  disr^^ard  of  human  safety,  or 

(c)  Whieh  encourage  breaches  of  contract  or  statutory  obli- 
gations entered  into,  or 

(d)  Which,  generally,  interfere  with  declared  public  policy. 

Heid,  the  following  provisions  of  the  Workmen's  Compensa- 
tion Act  do  not  work  an  unconstitutional  interference  with 
the  right  to  contract: 

(a)  Prohibiting,  generally,  any  device  by  which  the  em- 
pkiyer  might  escape  the  obligations  imposed; 

(b)  Pr(^biting  the  withhc^ding  of  wages; 

(o)  Prc^biting  the  exaction  of  ccmtributions  or  insurance 
premiums; 

(d)  Prohibiting  the  waiver  of  rights  by  employees; 

(e)  Prohibiting  efforts  by  an  employer  to  induce  employees 
to  reject  the  act;  and 

(f)  Prohibiting,  in  effect,  contracts  of  settlement  within  12 
days  of  an  injury.  (Sees.  2477-m2,-m7,-ml2,-ml7,-ml8,  Code 
Supp.»  1013.)     Hunter  v.  Colfax  Cons.  Coal  Co.,  245. 

Vbsted  Rights. 

Pirpetnal   franchiio:     Reserved   power   to   repeal:     Telephonea. 

11  Whbtheb  the  statutory  declaration  that,  as  to  corporations 
organised  under  the  general  incorporation  laws  of  this  state, 
"The  articles  of  incorporation,  by-laws,  rules  and  regulations 

shall,  at  all  times  be  subject  to  legislative  control 
and  may  be,  at  any  time,  altered,  abridged  or  set  aside  by  law, 
and  every  franchise  obtained,  used  or  enjoyed  .  .  .  may  be 
regulated,  withheld  or  be  subject  to  conditions  imposed  upon 
the  enjoyment  thereof,  whenever  the  General  Assembly  shall 
deem  necessary"  (f  1000,  Code,  1873;  §  1610,  Code,  1807),  and 
WHKTHEB  the  constitutional  power  of  the  General  Assembly 
"to  amend  or  repeal  all  laws  for  the  organization  or  creation 
of  oorporati(ms,  or  granting  of  special  or  exclusive  privileges 
or  immunities  and  no  exclusive  privileges,  except  as 

in  this  article  provided,  shall  ever  be  granted"  (f  12,  Art.  8, 

Const),  C0NSTXTUTC8  A  UBSBBVATION   OF  POWEB   BO  BBOAD  AND 

ooiinuEHENSiVB  AS  TO  coNSTTruTiONALLT  jusTiFT  the  legisla- 
ture not  only  in  taking  away  at  pleasure  the  corporate  fran- 
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ehiae  of  an  Iowa  corporation^  but  also  in  depriving  it  of  all 
9peoial  franchises  (for  instance,  of  a  previously  granted  per- 
petual right  to  use  public  highways  for  a  public  utility  pur- 
pose)  without  compensation,  or  without  otherwise  protecting 
property  rights  acquired,  qtutere.    State  v.  Iowa  Tel.  Co.,  607. 

Obligation  of  Contbacts. 

Theozised  condition:     Impairment  of  contract    Inasmuch  as  the 

12  Workmen's  Compensation  Act  expressly  exempts  from  its  opera- 
tion the  conditions  existing  at  the  time  of  the  passage  of  the 
act,  and  inasmuch  as  the  case  at  bar  concededly  arose  after 
said  act  took  effect,  the  court  declines  to  pass  upon  the  ques- 
tion whether  said  act  mightf  upon  some  theorized  condition, 
have  the  effect  of  impairing  the  obligation  of  contracts.  Hunter 
▼•  Colfax  Cons.  Coal  Ca,  245. 

Pbivilbgeb  OB  Immunities. 

Cozporations.    A  corporation  is  not  a  ''citizen"  within  the  protec- 

13  tion  of  the  "privileges  and  immunities''  provisions  of  the 
Federal  Constitution,    Hunter  v.  Colfax  Cons.  Coal  Co.,  245. 

Equal  Protection  of  Laws. 

dAMifications:    Workmen's  Compensation  Act.    The  primary  duty 

14  of  the  l^slature  to  classify — ^to  say  who  shall  and  who  shall 
not  come  under  the  provisions  of  an  enactment — ^will  not  be 
interfered  with  by  the  court  unless  the  classification  is  so 
palpahly  arbitrary  that  there  can  be  no  room  for  doubt  that 
discretion  has  been  abused.  Heldy  the  exclusion  from  the 
Workmen's  Compensation  Act  of  household  or  domestic  serv- 
ants, laborers  engaged  in  farm  or  other  agricultural  pursuits, 
and  those  whose  employment  is  of  a  casual  nature,  is  a 
classification  supported  by  authority  and  reason,  and  will  not 
be  interfered  with  by  the  court.  Hunter  v.  Colfax  Cons.  Coal 
Co.,  245. 

CUtdfications:    Optional  application:    Effect.    A  statutory  dassi- 

15  flcation — a  declaration  that  certain  employees  are  and  certain 
others  are  not  within  the  provisions  of  the  act — cannot  be 
held  to  be  arbitrary  when  those  included  may  voluntarily 
exclude  themselves,  and  those  excluded  may,  in  effect,  volun- 
tarily include  themselves.  So  held  under  the  Workmen's  Com- 
pensation Act.    Hunter  ▼.  Colfax  Cons.  Coal  Co.«  246* 
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Workmen's  Compensation  Act:    Consequences  atteadiag  aoceptanot 

16  and  rejection.  The  difference  in  consequences  attaching,  respec- 
tively, to  rejection  and  acceptance  of  the  provisions  of  the 
Workmen's  Compensation  Act  by  employer  and  employee  is 
not  so  manifestly  and  palpably  arbitrary  and  such  misuse  of 
the  conceded  power  of  the  legislature  to  classify  as  to  justify 
a  holding  that  the  said  act  is  unconstitutional  l^  reason 
thereof,  some  fair  differences  being  allowable  under  the  police 
power,  in  order  to  equalize  the  inequality  of  positions  held  by 
employer  and  employee.    Hunter  v.  Colfax  Cons.  Coal  Oowy  245. 

Dub  Pbogess. 

Workmen's  Compensation  Act:   Compelling  intnranoe.  That  feature 

17  of  the  Workmen's  Compensation  Act  (Sec.  2477-m41,  et  seg.. 
Code  Supp.,  1913,)  which  requires  an  employer  to  insure  hia 
liability  is  not  violative  of  the  "due  process"  clause  of  our 
Constitutions^  on  the  theory  that  the  maintenanee  ol  sneh 
insurance  exsets  %  taw  for  a  purely  private  purpoeo.  Hunter 
▼.  Colfax  OoQoa.  Coal  Co^  245. 

Workmen's  Compeniation  Act    No  denial  of  "due  process  of  law" 

18  or  "equal  protection  of  law,"  or  "abridgonent  of  the  privi- 
leges and  immunities  of  citizenship"  is  occasioned  by  the 
Workmen's  Compensation  Act  which  provides,  inter  aUtt,  a 
procedure,  through  boards  d  arbitration,  the  industrial  com- 
missioner, etc.,  for  the  administration  of  the  act;  such  phrase, 
"due  process,"  as  employed  in  the  C<m8titution,  not  necessarily 
implying  a  regular  procedure  in  a  court  of  justiceii  Hunter 
V.  Colfax  Cons.  Coal  Co.,  246. 

Jury  trial:    Denial  of  right:    Workmen's  Compensation  Act    An 

19  employer  who  rejects  the  provisions  of  the  Workmen's  Com- 
pensation Act  may  not  say  that  he  is,  in  reality,  denied  a  Jury 
trial  in  a  personal  injury  controversy  with  his  employee  be- 
cause said  act  (a)  withdraws  from  him  the  right  to  plead 
the  former  common- law  personal  injury  defenses,  and  (b)  re- 
lieves the  employee  of  burdens  of  proof  and  imposes  them  on 
the  employer.    Hunter  v.  Colfax  Cons.  Coal  Co.,  245. 

OOMTINnANOE.  See  Pleading,  6. 

OONTRAOTS.  See  Constitutional  Law,  10,  12 ;  Blbction 
OF  Remedies  ;  Guarantt,  1 ;  Insurance,  1-3 ;  Marriage  ; 
Sales;  Specific  Performance;  Vendor  and  Pur- 
chaser. 
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Proposals  and  Acceptance. 

DefinitenesB  of  proposal:     Options:     Vendor  and  pmchaser.     A 

1  definite  proposition  requires  an  acceptance  only  to  complete 
a  contract.    Dodd  v.  Groos,  47. 

Construction. 

Avoiding  literal  terms  of  writing.    The  literal  words  of  a  writing 

2  are  not  to  be  so  strained  as  to  justify  the  doing  of  improper 
and  unsafe  things  which  are  condemned  and  forbidden  by  law, 
or  the  commission  of  a  breach  of  trust,  farmers'  Sav.  Bank 
V.  Jameson,  670. 

Province  of  court  and  Jnry.    When  controversy  exists  whether  cer- 

3  tain  words  or  phrases  used  in  a  written  instrument  have 
acquired  a  particular  meaning  in  a  particular  business,  it  is 
proper  to  require  the  jury  to  determine  the  sense  in  which 
such  words  or  phrases  were  used.  Becker  v.  Inc.  Town  of 
Ciiurdan,  169. 

Conditions. 

Evidence.    Evidence  reviewed,  and  held  sufficient  to  sustain  a  And- 

4  ing  by  the  jury  that  a  sale  of  corporate  stock  was  not  on  the 
condition  that  certain  other  stock  belonging  to  other  parties 
should  be  retired.    Conger  v.  Lee,  423. 

Rescission  and  Abandonment. 

Evidence.     Evidence  reviewed,  and  held  not  to  amount   (a)   to  a 

5  rescission  of  a  ccmtract  by  plaintiff,  or  (b)  to  a  repudiation 
by  defendant    Conger  v.  Lee,  423. 

PERFORtfANCE. 

Notice:    Oral  or  written.   Oral  notice  of  a  matter  pertaining  to  the 

6  performance  of  a  contract  is  sufficient,  in  the  absence  of  a 
provision  to  the  contrary.  Becker  v.  Inc.  Town  of  Churdan, 
160. 

COSTS.    See  Appeal  and  Error,  9. 
Taxation. 

Apportionment:     Mandamus.     Record   reviewed,  in   an   action   of 
mandamus  to  compel  the  construction  of  an  underground  croes- 

VoL.  176  lA.— 49 
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ing  by  »  railway  oompftay,  and  held  to  be  sucb  that  the  cost 
should  be  apportioned.  (Sec  3854,  Code,  1897.)  Klopp  v. 
Bailway  Co.,  684. 

OOUBTB. 

Bulbs  of  Dbgisions. 

Law  of  case:  Right  of  court  to  rererse  its  ruling.  So  long  as  a 
cause  is  before  the  trial  court  and  undisposed  of,  the  court 
may  reverse  its  former  ruling  whenever  convinced  of  its  error. 
So  held  where  the  oourt  first  sustained  a  demurrer  to  the 
petition  and  later  Ofremiled  a  demurrer  to  a  substituted  peti- 
tion, claimed  to  be  a  repetition  of  the  first.  Lanz  v.  Sehu- 
maan.  642. 


AL  LAW.   See  Assault  and  Battebt;  Homigidk; 
Pbostttution,  Housb  or. 

MiSDinfKANOBS. 

PrehiMtef  act  without  penalty.    Whether  the  making  of  loans  l^ 

1  state  banks  to  single  borrowers  in  excess  of  20  per  cent,  of 
the  bank's  actually  paid-up  capital,  in  violation  of  Section 
1870,  Code  Supp.,  1913,  is  a  misdemeanor,  under  Section  4906, 
Code,  1897,  ^tioere.    Farmers'  Sav.  Bank  ▼.  Jameson,  676. 

EviDSNCB — Opinion. 

Manlier  of  Inflicting  wound.    A  physician  who  has  personal  knowl- 

2  edge  of  the  nature  of  the  wound  inflicted  may  testify  that  sudi 
ifound  was,  in  his  opinion,  inflicted  t^  a  certain  instrument, — 
for  instance,  tome  dull  instrument.    State  v.  Brackey,  699. 

Vsnrping  fvnction  of  Jury.    A  question  which  calls  for  an  answer 

3  on  the  ultimate  question  which  the  jury  must  determine,  is 
properly  excluded.  So  h&d  where  the  defendant,  diarged  with 
assault  with  intent  to  inflict  great  bodily  injury,  was  not 
permitted  to  testify  "whether  he  used  any  more  fiuree  oo  the 
prosecuting  witness  than  was  necessary  to  protect  himseU." 
State  ▼.  Brackey,  699. 

Trial — ^Vebdigt. 

Joint  defendants:    Form  of  Ttrdict    It  is  rerersible  error  to  sub- 

4  mit»  in  a  joint  trial  of  joint  defendants,  forma  of  verdicts 
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which  require  a  joint  conviction  or  a  joint  acquittal,  the 
evidence  against  the  defendants  being  materially  different  on 
the  question  of  guilt  (Sections  3730,  5384,  Code,  1897.) 
State  ▼.  Miller,  210. 


CUSTOM.     See  Contracts,  3 ;  Evidence,  17. 
DAMAGES.      See  Death,  1 ;  Fraud,  4 ;  Bailroadb,  3. 


DiRBCT  Damages. 

Measure  of  damages:     Breach  of  contract:     Proziiiiate  results. 
1    Recovery  may  always  be  had  for  that  loss  which  is  the  direct 
result  of  the  breach  of  a  contract.    Foley  v.  Nimocks,  464. 


Sfbculative  Damages. 

Proximate  cause:    Libel  and  slander.    Evidence  as  to  certain  board- 

2  ers'  having  left  plaintiff's  restaurant  by  reason  of  the  alleged 
libel  in  question  held  purely  speculative.  Gundram  v.  Daily 
News  Pub.  Co.,  60. 

Profits:    Keeping  boarding  house.  In  an  action  for  personal  injuries 

3  resulting  in  an  alleged  loss  of  time,  services,  and  inability  to 
perform  labor  or  earn  money,  the  possible  profits  of  keeping 
a  boarding  house  are  not  an  element  of  recovery.  Worez  v. 
Des  Moines  Ciiy  R.  Ca,  1. 

Measure  of  Damages. 

Pain  and  suffering:    Future  pain:    Permanency  of  injuries:    In- 

4  stmctions.  An  instruction  allowing  a  recovery  for  future  pain 
only  in  case  the  injuries  from  which  the  pain  comes  are 
perman^,  is  erroneous.    Worez  v.  Des  Moines  City  R.  Co.,  1. 

Evidence. 

Personal  injuries:    Expenditures.    There  can  be  no  recovery  in  an 
6    action  for  personal  injuries,  for  expense  incurred  for  physi- 
cians, nurse  or  other  expenditures,  in  the  absence  of  evidence 
showing  the  reasonable  necessity  therefor  and  the  reasonable 
value  thereof.    Wores  v.  Des  Moines  City  R.  Co.,  1. 
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DBA.TH  TO 

DEATH. 

t 

Damages. 

Evidence:  Occupation  of  parent  of  deceased  child.  The  nature 
and  emolumente  of  the  occupation  of  the  father  of  a  deceased 
child  become  material  and  competent  in  an  action  for  the 
wrongful  death  of  the  child,  especially  when  the  child's  sub- 
stantial participation  in  the  father's  business  is  shown.  John* 
ston  V.  Delano^  498. 

DEEDS. 

Delivebt. 

I 

Acts  constituting  delivery.    Anything  which  signifies  the  intention 

1  of  the  grantor  of  a  deed  to  part  with  his  dominion  over  the 
paper,  so  that  it  may  become  a  muniment  of  title  in  the 
grantee,  operates  as  a  legal  delivery.  Wagle  v.  Iowa  State 
Bank,  92. 

Delivery  to  third  person  after  grantee's  death.    Depositing  a  duly 

2  executed  deed  with  a  third  person,  with  directions  to  deliver 
the  same  to  grantee  upon  the  death  of  grantor  effects  a  com- 
plete delivery  to  grantee  with  enjoyment  postponed.  Kyle  v. 
Kyle,  734. 

Ddivery  to  third  party:    Agency  created.    The  act  of  the  grantor 

3  in  a  deed  in  depositing  the  same  with  a  third  person,  with  no 
reservation  of  power  in  grantor  to  recall  the  deed,  and  with 
directions  to  deliver  the  same  to  grantee  after  grantor's  death, 
has  the  effect  of  constituting  such  third  party  the  agent  of  the 
grantee  in  the  holding  of  said  deed.    Kyle  v.  Kyle,  734. 

Acceptance. 

Presumption  in  case  of  valuable  property.     The  Acceptance  of  a 

4  deed  to  valuable  property  is,  ordinarily,  presumed.  So  held 
where  a  son,  grantee  in  a  deed  executed  by  the  mother,  and 
delivered  to  a  third  party  with  directions  to  deliver  to  grantee 
after  her  death,  was  present  when  the  deed  was  executed  and 
made  no  objections  thereto.     Kyle  v.  Kyle,  734. 

Acceptance  after  death  of  grantor:    Effect.    The  acceptance  of  a 

5  deed,  with  all  the  burdens  carried  thereby,  made  after  the 
death  of  grantor    (grantor  having  delivered  the  deed,  when 
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executed,  to  a  third  party,  with  directions  to  deliver  to  grantee 
after  grantor's  death)  goes  back  to  the  time  that  said  deed 
was  left  with  said  third  party.    Kyle  ▼.  Kyle,  734. 

Evidence.     Evidence  reviewed,  and  held  insufficient  to  show  that 

6  grantee  in  a  deed  did  not  accept  the  same.    Kyle  v.  Kyle,  734. 

Reoobding. 

Alterations  subsequent  to  delivery:     Failure  to  redeliver  and  re- 

7  acknowledge:  Constructive  notice.  Material  alterations  in  an 
instrument  affecting  real  estate,  made  subsequent  to  its  com- 
plete  execution,  acknowledgment  and  delivery,  and  with  the 
consent  of  the  grantor,  have  the  effect  of  creating  an  entirely 
new  instrument  and,  in  order  that  the  recording  of  such 
altered  instrument  may  carry  constructive  notice  of  its  con- 
tents, it  is  necessary  that  there  be  a  redelivery,  a  reaoknowl- 
edgment  and  a  rereoording,    Wagle  v.  Iowa  State  Bank,  92. 

Action  to  Set  Aside. 

Inadequacy  of  consideration.    Inadequacy  of  consideration  is  not, 

8  of  itself,  ground  for  setting  aside  a  deed.  Johnson  v.  Tyler, 
723. 

Fraud:     Degree  of  evidence  necessary.     To  impeach  a  solemnly 

9  executed  deed  to  real  estate  on  the  ground  of  fraud,  the  testi- 
mony must  be  clear,  satisfactory  and  convincing,  and  something 
more  than  a  bare  preponderance  in  the  balancing  of  probabili- 
ties. Evidence  reviewed,  and  held  insufficient  to  justify  the 
order  of  the  lower  court  annulling  a  deed.  Johnson  v.  T^ler, 
723. 

DE8I0NATI0  UNIUS  EXOLUSIO  ALTERIUS.  See  Plead- 
ing, 10. 

DRAINS. 

Assessment  op  Benefits. 

Assessment  exceeding  benefits.     An  assessment  of  benefits  for  a 

1  drainage  improvement  is  not  necessarily  invalid  because  in 
excess  of  benefits.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Drainage 
Dist.,  417. 

Railway  right  of  way:     Bquitableness  of  assessment:     Acreage 

2  basis:  Market  value.  An  assessment  of  benefits  on  a  railway 
right  of  way  for  a  drainage  improvement  will  not  be  condemned 
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as  inequitable  because,  on  an  acreage  baeis,  it  is  materially 
greater  than  on  farm  lands  in  the  district.  The  very  nature 
of  the  right  of  ^ay  forbids  such  comparison.  Neither  will 
such  assessment  be  condemned  because  it  can  be  shown  that 
,  no  immediate  increase  in  market  value  of  the  right  of  way 
took  place.    Chicago,  R.  I.  &  P.  R.  Ca  v.  Drainage  Dist,  417. 

Appeal:     Question  at  issue;    The  limit  of  the  right  of  the  land- 

3  owner,  on  appeal  from  an  assessment  of  beneAts  for  a  drainage 
improvement,  is  to  show  that  the  assessment  is  not  an  "equi- 
table apportionment."  He  may  not  show  that  his  lands  ko've 
not  been  benefited  at  all.  The  question  whether  his  lands 
would  receive  some  benefit  was  fully  adjudicated  at  a  former 
stage  of  the  proceeding,  to  wit,  when  the  district  was  estab- 
lished and  the  lands  were  included  therein.  (Sec  1989-al2, 
Code  Supp.,  1913.)  It  necessarily  follows  that  the  court  can- 
not whoUy  9et  aside  such  assessment  It  may  reduce,  but  only 
on  a  clear  showing  of  inequitableness.  Chicago,  R.  I.  ft  P.  R. 
Ca  V.  Drainage  Dist.,  417. 

Appeal:    Pretomptioii.    An  assessment  of  benefits  for  a  drainage 

4  improvement,  regularly  made  by  the  officers  upon  whom  that 
duty  is  laid  by  statute,  and  approved  by  the  lower  court  on 
appeal,  is  clothed  with  a  presumption  of  correctness  so  strong 
that  the  burden  of  proof  is  on  appellant  in  the  Supreme  Court 
to  make  some  affirmative  showing  of  substantial  grounds  of 
invalidity.    Chicago,  R.  I.  ft  P.  R.  Co.  v.  Drainage  Dist.,  417. 

DUE  PROCESS.    See  Constitutional  Law,  17-19. 


Advebse  Possession. 

Use:  Claim  of  right.  Use  alone  will  not  establish  an  easement  in 
real  estate.  There  must  be  a  claim  of  right,  independent  of 
use,  and  with  knowledge  of  such  claim  on  the  part  of  the  one 
against  whom  the  easement  is  sought  to  be  enforced.  (Sectiim 
3004,  Code,  1897.)     Lehfeldt  v.  Bachmann,  202. 

ELECTIONS.     See  Constitutional  Law,  4;  Offigebs. 

ELECTION  OF  REMEDIES. 

Acts  Constituting. 

Vendor  and  purdtaser:  Recdadon  of  contract.  A  vendee  in  a  con- 
tract of   sale  of   real   estate  who,   in   an  action  of   specific 
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perl ormanoe  brought  by  the  vendor,  asks  for  and  reodTea  a 
eameelUUUm  of  the  contract  and  judgment  for  payments  and 
improvementa  made,  therdiy  makee  an  irrevocable  election  of 
remedies,  and  may  not,  Bubaequently,  maintain  an  action  to 
recover  damage9  for  U>98  of  kia  barffom.    White  v.  Harvey,  21S. 

EMINENT  DOMAIN. 

Condemnation. 

SherifPs  jury:  Qvalificationa:  Bi«a  ai^  pffjndice^  Bias  and 
prejudice  on  the  subject  of  the  owner's  damages  do  not  dis- 
qualify a  sheriflTs  jury  appointed  to  assess  damages  by  reason 
of  the  taking  of  private  prc^rty  for  public  use  ( in  the  present 
case,  for  cemetery  purposes)^  provided  the  jurors  (a)  are 
freeholders  of  the  county  (or  city),  and  (b)  are  not  interested 
in  the  same  or  a  like  question.  Appeal  aifords  adequate 
remedy  for  the  correction  of  any  resulting  wrong.  So  hdd 
where  the  jurors,  owing  to  defective  proceedings,  had,  in  the 
same  proceeding,  thrice  served  as  such  jurors.  (Sections  884, 
1999,  2000,  Code,  1897;  2009,  Code  Supp.,  1913.)  Price  v. 
Town  of  Earlham,  676. 

EQUAL  PBOTEOnON  OV  LAWS.     See    Constitutional 
Law,  14-16. 

ESTOPPEL.    See  Appeal  and  Ebbob,  18,  19;  Insurance,  4; 
Judgment,  2. 

Equitable  Estoppel. 

Faflnre  to  act  on  conduct:    Vendor  ai^d  pnrdiaMr.    An  eatoppel 

1  in  paig  arisee  only  when  conduct  of  one  party  has  been  acted 
on  by  another  to  the  prejudice  of  such  other.  So  held  where 
the  owner  of  land,  in  refuBing  to  convey  the  same  in  accord- 
ance with  an  alleged  contract  with  his  agent,  aaaigned  as  cauee 
that  hi9  wife  tDoa  uminUing  to  8eU,  and,  before  the  alleged 
purchaser  had  in  any  manner  acted  on  siieh  reason  to  hia 
prejudice,  further  wrote,  and  assigned  as  reason  for  hia 
refusal  that  the  alleged  eontraoi  with  the  agemt  wo*  wkoUg 
unauthorized^     Dodd  v.  Groos,  47. 

Wife's  property  in  husband's  name:    Cradit  extendai  tA  busbaBd* 

2  A  Wife  who  permits  her  husband  to  take  conveyahoe  of  her 
property  in  his  own  name — ^who  thereby  permits  and  invitea 
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the  world  to  look  upon  and  treat  him  as  the  owner,  and  thereby 
enables  him  to  secure  a  false  credit — ^is  estopped  to  assert  her 
ownership  against  the  one  deceived.    Willey  v.  Hite,  057. 

fiViuENOE.  See  Account,  Action  on,  1,  2;  Criminal 
Law;  Death,  1;  Deeds,  9;  Pbostitution,  House  op; 
Trial;  Wills,  2-6;  Witnesses,  5. 

Judicial  Notice. 

Tennt  of  court:     Final  adjourmnettt.    This  court  will  not  take 

1  judicial  notice  of  the  time  of  the  final  adjournment  of  a  term 
of  the  district  court.    White  v.  Harvey,  213. 

Presumptions. 

ContiBuanoe  of  coadition:     Insaitity.    A  condition  once  shown  to 

2  exist  is  presumed  to  continue  until  the  contrary  is  made  to 
appear'  6y  him  who  luwrta  such  contrary  oondition.  So  hHd 
in  case  of  insanity.    Weber  v.  Railway  Cow,  358. 

Relevancy,  Materiality  and  Competency. 

Ponoiud  injury:     Foxmor  aicknoso  aa4  injury.    Under  the  claim 

3  that  a  present  physical  condition  Is  due  solely  to  a  certain 
accident,  any  evidence  which  challenges  such  claim  is  relevant, 
competent  and  material — for  instance,  evidence  of  former  sick- 
ness or  injury  or  attempts  to  recover  therefor.  Worez  v.  Des 
Moines  City  R.  Co.,  1. 

Atttndant  incidents.     When  a  fact   is  relevant,  competent   and 

4  material,  then  the  further  incidents  which  lead  up  to,  explain 
and  are  a  part  of  such  fact  are  admissible.  Worez  v.  Dee 
Moines  City  R.  Co.,  1. 


Panonal  injury:  Szpert  testimony.  Testimony  as  to  the  ailment 
6  from  which  a  plaintiff  was  suffering  at  a^  time  prior  to  the 
accident  for  which  recovery  is  sought  may  be  competently 
given  by  a  physician  who  examined  her  at  such  prior  time, 
and  such  testimony  may  be  relevant  and  material  on  the  issue 
whether  her  present  condition  is  due  solely  to  the  accident  in 
question.    Worez  v.  Des  Moinee  City  R.  Co.,  1. 

Logical    connection.     Evidence,  to  be  relevant,  must  have  some 
6    logical  connection  with  or  relation  to  a  fact  in  issue,  so  as  to 
assist  in  getting  at  the  truth  of  it.    Worez  v.  Des  Moines  City 
R.  Co,,  1. 
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Bscpreadong  of  paia.    Complaints  of  pain  immediately  following  an 

7  injury  are  competent.    Ewing  v.  Hatcher,  443. 

Motives  and  intention.    All  declarations,  acts  and  exclamations  ut- 

8  tered  by  the  parties  to  a  transaction,  which  are  contempora- 
neous with  and  accompany  it,  and  are  calculated  to  throw 
light  upon  the  motives  and  intentions  of  the  parties  to  it, 
are  admissible  as  part  of  the  res  gestae.  So  held  as  to  what 
defendant  said  and  did  at  the  time  of  an  alleged  assault  on 
plaintiff.     Ewing  v.  Hatcher,  443. 

InstiactiTeness:     Coincidence  in  time.    On  the  question  whether 

9  certain  matter  is  res  gestae,  the  all-important  requisite  is  tn- 
stinctiveness,  not  necessarily  precise  coincidence  in  point  of 
time.     Peterson  v.  Phillips  Coal  Co.,  223. 

Best  and  Secondabt. 

Evidence  beyond  jurisdiction  of  court.    Secondary  evidence  is  ad- 

10  missible  of  the  contents  of  a  writing  when  the  original  (assum- 
ing, arguendo,  it  to  be  such)  is  beyond  the  jurisdiction  of  the 
party  offering  it  and  not  within  his  control.  Worez  v.  Des 
Moines  City  R.  Co.,  1. 

Signed  and  unsigned  memoranda.    The  rule  that  only  the  best  evi- 

11  dence  of  which  a  cause  is  susceptible  is  admissible  is  not 
violated  by  the  reception  in  evidence  of  an  unsigned  memo- 
randum, made  by  a  disinterested  witness  in  performance  of 
bis  duty,  and  containing  statements  material  to  an  issue  on 
trial,  even  though  it  appears  that  there  exists,  or  at  one  time 
did  exist,  in  another  state,  a  duplicate  of  said  memorandum, 
signed  by  the  pieiTty  against  whom  the  unsigned  memorandum 
is  offered.    Worez  v.  Des  Moines  City  R.  Co.,  1. 

Admissions. 

Offer  of  compromise.    Certain  statements  of  defendant  held  not 

12  to  constitute  an  offer  of  compromise.    Ewing  v.  Hatcher,  443. 

Hearsay. 

Exception:    Declaration  against  interest:    Insanity  of  declarant: 

13  Law  of  necessity.  Declarations  of  a  person  as  to  facts  relevant 
to  the  matter  under  consideration  are  admissible  in  evidence, 
even  between  third  persons,  where  it  appears: 
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1.  That  the  declarmnt  is  dead  or  iMona 

2.  That  the  declaration  was  against  his  peeuniaiy  or  pro- 
prietary interests. 

3.  T^t  he  had  competent  knowledge  of  the  facts  dedared. 

4.  That  he  luul  no  probable  motive  to  falsify  the  facts* 
Weber  ▼.  Railway  Co.,  368. 

DOCUMBNTABT   EVIDBNCB. 

XzpacUncy  of  life:    SUadaxd  life  UUei.    Standard  life  tables  are 
14    competent  to  show  the  expectancy  of  life.    Grafton  v.  Delano, 
483. 

Books  of  orlgliuU  entry:    Ledger  pages:    Workmen's  sl^ 
16        a.    "Ledger  pages/'  being  copies  of  workmen's  slips,  are  not 
books  of  original  entry  and  not  admissible  as  such. 

b.  "Workmen's  slips,"  if  shown  to  be  the  original  entries 
of  the  transactions,  and  made  in  due  course  of  business  and  at 
the  times  of  the  several  transactions,  are  not  rendered  inad- 
missible, as  books  of  original  entry,  because  not  bound  in 
book  form,  especially  when  supplemented  by  statements  of 
account  sent  to  defendant  and  retained  by  him  without  objeo- 
tion.    Emeny  Auto  Co.  v.  Neiderhauser,  210. 

Memoranda:    Conditions  of  admissibility.    Memoranda  made  by  a 

16  disinterested  witness  in  the  performance  of  his  duty  and 
icnown  by  him  to  have  been  correct  when  made,  and  contain- 
ing statements  of  fact  material  to  the  issue  on  trial,  are 
substantive  evidence  on  said  issue,  along  with  the  witness's 
oral  testimony  in  relation  thereto.  So  held  in  a  personal 
injury  action,  wherein  memoranda  made  by  a  medical  exam- 
iner  on  plaintiff's  application  for  insurance  were  received  as 
bearing  on  plaintiff's  state  of  health  prior  to  the  accident  in 
question.    Wores  v.  Des  Moines  City  R.  Co.,  1. 

Pabol  as  Affecting  Writing. 

Custom  and  usage:    Pleading.    Parol  evidence  is  admissible  with- 

17  out  pleading  to  show  that,  by  usage  and  custom,  certain  words 
and  phrases  employed  in  a  written  ocmtract  have  a  special 
meaning  in  the  business  with  reference  to  which  the  contract 
is  made.  So  held  as  to  the  clause,  "complete  piped  well,"  in  a 
contract  for  the  construction  of  a  well.  Becker  ▼.  Ine.  Town 
of  Churdan,  169. 
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Contradicting  date  of  nutvrity  of  promissory  noto.    The  date  of 
18    maturity  of  a  promissory  note  may  not  be  contradicted  by 
evidence  of  an  oral  conversation  prior  to  the  signing  of  the 
note.     Steele  v.  Ingraham,  653. 

Tarol  eyidence**  rule:    Non-applicability  to  one  not  signing.    The 
10    "parol  evidence"  rule  is  not  applicable  to  one  who  does  not 
sign  the  writing  in  question.    Lanz  v.  Schumann,  542. 

Opinion  Evidence. 

Functional  action  of  body.    Whether  normal  functional  acti<m  of  a 

20  visible  organ  of  the  body,  having  functions  peculiarly  its  own, 
was  interfered  with  in  a  specified  way  by  a  certain  described 
wound,  is  a  statement  of  fact  and  not  opinion  by  the  one 
suffering  the  injury.    Ewing  v.  Hatcher,  443. 

Intoxication.    The  fact  of  intoxication  may  be  shown  by  one  who 

21  has  observed  the  conduct  and  appearance  of  the  person  in 
question  and  describes  the  same ;  however,  as  a  seeming  depart- 
ure from  the  general  rule,  a  preliminary  detail  of  the  appear- 
ance and  conduct  of  the  person  in  question  is  not  necessary. 
Bwing  V.  Hatcher,  443. 

^Appearances  of  person.    How  a  person  "appeared" — ^for  instance, 

22  that  his  face  appeared  flushed,  as  though  he  was  intoxicated — 
is  the  statement  of  a  fact.    Ewing  v.  Hatcher,  443. 

Opinions  from  observation:    Ordinary  witnass:    Law  of  neoeasity: 

23  Maxka  of  crowbar.  The  opinion  of  an  ordinary  witness  drawn 
from  what  he  has  observed  is  admissible  when,  from  the  nature 
of  the  subject  under  investigation,  no  better  evidence  can  be 
obtained,  or  the  facts  cannot  otherwise  be  fully  presented  to 
the  jury.    Weber  v.  Railway  Co.,  358. 

Conclusions:     Non-expert  matters.    Conclusion  questions  on  non- 
24    expert  matters  are  not   allowable — for   instance,   whether   a 

certain  railroad  crossing  was  a  p%iblic  or  a  private  crossing. 

Johnston  v.  Delano,  408. 

Exports:  Cross-examination.  In  the  cross-examination  of  an  ex- 
25  pert,  it  is  not  necessary  that  the  examiner  confine  himself  to 
the  facts  established  in  the  case.  He  may  assume  almost  any 
state  of  facts  for  the  purpose  of  testing  the  credibility  of  the 
witness  and  the  extent  of  hia  knowledge.  Ewing  v.  Hatcher, 
448. 
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BXEOUnON. 

Levy. 

• 

ladonement  of  Levy  on  Writ.    It  is  essential  to  a  valid  levy  under 

1  execution  that  the  sheriff  enter  the  foot  of  levy  upon  the  writ 
whei^  8uoh  levy  is  made.  The  entry  of  such  matters  in  the 
encumbrance  book,  or  on  the  writ  of  execution  at  the  time  of 
making  his  final  return  after  the  sale,  will  not  satisfy  this 
requirement  (Sec.  3965,  Code,  1897.)  Mullaa^  v.  Cutting, 
547. 

Salb — Manner,  Conduct  and  Validity. 

Sale  without  redemption:    Essentials  of  notice.    Notice  of  sale  of 

2  real  estate  on  execution  must  distinctly  state  that  such  sale 
will  be  made  tnthout  the  right  of  redemptitm,  when  such  is 
the  fact  (Sees.  4023,  4024,  Code,  1897.)  Mullaney  v.  Cutting, 
547. 

Inadequate  bid:    Duty  of  sheriff  to  protect  the  debtor.    A  sheriff 

3  selling  real  estate  on  execution,  no  right  to  redeem  ewieting, 
and  receiving  a  bid  known  to  be  grossly  inadequate,  owes  the 
duty  to  the  execution  defendant  to  adjourn  the  sale.  (See. 
4029,  Code,  1897.)     Mullaney  v.  Cutting,  547. 

Sale  en  nusae  without  redemption:     Inadequate  bid.     The  fact 

4  that  an  execution  sale  of  real  estate  is  made  en  maeae  and 
on  a  grossly  inadequate  bid,  no  right  of  redemption  eaieting, 
furnishes  a  persuasive  reason  for  exacting  a  more  strict  com- 
pliance with  the  statutes  governing  sudi  sales  than  is  neces- 
sary where  the  right  to  redeem  exists.  (See.  3970,  Code,  1897.) 
Mullaney  v.  Cutting,  547. 

Sale  without  redemption:    Strict  compliance  with  statute.    A  sale 

5  of  real  estate  on  execution,  toithout  the  right  of  redem^ion, 
demands  an  exceptionally  strict  compliance  with  the  statutes. 
Certain  irregularities  reviewed,  and  held,  when  taken  in  their 
entirety,  to  invalidate  the  sale.    Mullaney  v.  Cutting,  647. 

EXECUTORS  AND  ADMINISTIUTOBS. 

Allowance  of  Claims. 

Senricea  ai  member  of  family:    Xnetmctions:    Ataumption  of  facta. 
In  an  action  to  recover  against  the  estate  of  a  decedent  on 
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an  express  contract  for  services,  which  contract  was  denied, 
instructions  reviewed,  and  held  (a)  not  to  assume  that  the 
record  showed  evidence  of  such  express  agreement,  and  (b) 
to  properly  present  defendant's  claim  that  the  home,  food  and 
clothing  furnished  claimant  by  decedent  fully  compensated  her 
for  all  services  rendered,  and  that  the  agreement  contemplated 
that  one  should  be  in  satisfaction  of  the  other.  In  re  Estate 
of  Oldfield,  118. 

FALSE  BEPBESENTATIONS.    See  Banes  and  Banking, 
1,  2 ;  Fraud,  2-5 ;  Specific  Pekfobmance,  2. 

FORCIBLE  ENTRY  AND  DETAINER.     See  Appeal  and 
Error,  1. 

FRAUD. 

FmnciABY  Relations. 

Action  to  set  aside  deed:     Evidence:     Sufficiency.    Evidence  re- 

1  viewed,  and  held  wholly  insufficient  to  set  aside  a  solemnly 
executed  deed  on  the  ground  of  fraud  growing  out  of  alleged 
fiduciary  relations.    Johns<Mi  v.  Tyler,  723. 

Fraudulent  Representations. 

JvsHfiable  construction  of  language.    One  may  not  rely  and  act  on 

2  the  language  of  a  false  representation,  however  vicious,  beyond 
that  meaning  which  has  been  placed  on  such  language  by- (a) 
the  approved  usage  of  the  language,  (b)  the  meaning  in  law 
that  a  technical  phrase  may  have  attained,  or  (e)  the  law  of 
the  land.    Fanners'  Sav.  Bank  v.  Jameson,  676. 

Justifiable  reliance:     State  bank  loans.     One  who  fraudulently 

3  represents  to  a  state  bank  that  a  proposed  borrower  is  "good 
for  any  arrangement"  which  the  bank  may  make  with  him  is 
liable  only  for  such  loan  as  the  bank  may  legally  make  to 

• 

such  borrower,  to  wit,  a  loan  not  exceeding  20  per  cent,  of 
its  "actually  paid-up  capital."  (Sec.  1870,  Code  Supp.,  1913). 
And  this  is  true  even  though  such  borrower  could  not,  t^ 
reason  of  a  violation  of  such  law,  defeat  the  collection  from 
him  of  the  loan,  and  even  though  the  violation  of  law  be 
conceded  not  to  be  a  crime  on  the  part  of  the  bank.  Farmers' 
Say.  Bank  t.  Jameson,  676. 
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Damagti:    T&ymtntBi    Application:    SuretTiliip.    Where  a  fraud- 

4  ulent  repreeentation  to  a  bank  aa  to  the  solvency  of  a  proposed 
borrower  was  relied  on  by  the  bank  by  making  loans  far  in 
excess  of  that  which  was  justified  by  the  representation,  and 
the  borrower  repaid  the  bank  an  amount  in  excess  of  what 
the  bank  was  justified  in  loaning  on  the  representation,  such 
repayment  worked  an  entire  discharge  of  the  liability  of  the 
one  making  the  representation.  Farmers'  Sav.  Bank  v. 
Jameson,  676. 

ETidenca:    Inraffidency.    Record  reviewed,  and  held  insufllcient  to 

5  establish  the  making  of  any  fraudulent  representation  to  a 
bank  as  to  the  solvency  of  a  proposed  borrower.  Farmers' 
Sav.  Bank  v.  Jameson,  676. 

Evidence. 

TaUag  sscnrity  from  responsible  party.    Taking  collateral  security 

6  from  a  responsible  party  is  not  evidence  of  fraud.  Exchange 
Nat.  Bank  v.  McCaffery,  451. 

Dagroo  of  proof.    The  following  principles  are  recognised: 

7  1.  Fraud  will  not  be  presumed ;  nor  will  it  be  inferred  from 
circumstances  which,  in  the  light  of  the  entire  case,  are 
eonsistent  with  honestgr. 

2.    Ptoof  of  fraud  must  be  clear,  satisfactory  and  convincing. 

Evidence  reviewed,  and  held  insufficient  to  show  fraud  in 
the  claim  of  a  bank  to  a  bill  of  lading,  with  consequent  right 
to  the  property  prior  to  an  attaching  creditor.  Ezdiange  Nat. 
Bank  v.  McCaifery,  461. 

FBADDS^  STATUTE  OV.   See  Quieting  Title. 
Pehfohmance. 

Sale  of  personal  property.  A  contract  for  the  sale  of  corporate 
stock  fully  performed  by  the  vendor  is  not  within  the  statute 
of  frauds.    Conger  v.  Lee,  423. 

ntAUDULENT  00NVETAN0E8. 

Qbounds  of  Invaliditt. 

CoBTeyanoo  which  does  not  dofravd:    Sotting  aside:    Hnshaad  and 

1    wife.    A  conveyance  of  land,  frauduieni  in  fact,  will  not  be 

set  aside  at  the  instaawt  ol  »> 
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BO  heavily  encumbered  that  no  possible  equity  remained  for 
the  creditor  intended  to  be  defrauded.    Willey  v.  Hite,  667. 

HnslMUid  to  wife:  Joint  aocamulationa.  Evidence  reviewed,  and 
2  held  to  show  (a)  that  the  claim  of  the  wife  that  she  owned 
the  proceeds  used  in  buying  the  land  in  question  was  un- 
founded, and  (b)  that  said  proceeds  were  the  result  of  the 
joint  efforts  of  husband  and  wife,  and,  the  land  being  deeded 
to  them  jointly,  they  each  owned  an  undivided  half  thereof. 
Willey  V.  Hite,  667. 


Proceedings  to  Support  or  Enforce. 

Cmtrovertiiig  answer  of  gamiihee:    Jury  question:    Partnership 
j  fnnda.    Issue  joined  in  a  garnishment  proceeding  by  the  judg- 

ment plaintitr  of  a  partnership,  on  the  allegation  that  the 
garnishee  had  properly  accounted  for  all  partnership  funds 
by  the  discharge  of  partnership  obligations,  presents  a  jury 
question.    Peabody  Buggy  Ca  v.  Cooper,  553. 

OBBAT  BODILY  IN  J  UKY.  See  Assault  and  Battery, 
2-4 ;  Criminal  Law^  3. 

OVARANTY. 

C!ONSTRUCnOK. 

Unlimited  gvaraaty:  Rule  of  reason.  A  general  guaranty  of  the 
solvency  of  a  proposed  borrower,  wUinUted  both  as  to  time 
and  amount,  may  not  be  construed  and  acted  upon  by  the 
guarantee  to  an  extent  which  the  guarantor  did  not  and 
could  not,  in  reason,  intend  or  anticipate.  Farmers'  Sav.  Bank 
▼.  Jameson,  676. 

HABMLE88  BEtBOB.  See  Appeal  and  Error,  22-24;  As- 
sault AND  Battery,  4;  Negligence,  2;  Prostitution, 
House  of,  2 ;  Trial,  15. 

HOMIOIDE. 

Self  Defense. 

Sight  to  meet  force  with  force.  A  person  assaulted  may  always 
meet  force  with  force,  but  no  more  than  a  battery  may  be 
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inflicted  unless  this  seems  to  be  necessary  to  protect  life  or 
body  from  great  harm,  and  not  then  if  the  assailed  party 
have  reasonable  opportunity  to  withdraw  and  avoid  the  conflict, 
and  it  so  appears  to  him  as  a  reasonable  persmi.  State  v. 
Bracks,  599. 

HUSBAND  AND  WIFE.    See  Estoppel,  2. 
Wipe's  Separate  Estate. 

Loss  of  timet  etc. :    Definiteness  required.    A  married  woman  seclc- 

1  ing  to  recover  for  loss  of  time,  services,  or  inability  to  per- 
form labor  or  earn  money^  on  the  claim  that  she  is  engaged 
in  a  business  of  her  own,  must  segregate  and  make  reasonably 
certain  the  items  of  loss  for  which  she  may  recover  from  the 
items  for  which  she  may  not  recover.  Worez  v.  Dee  Moines 
City  R.  Co.,  L 

Enticing  and  Alienating. 

Bzceasive  verdict:   $10,000.     In  computing  the  damages  suffered 

2  by  a  wife  because  of  the  alienation  of  the  affections  of  the 
husband  for  the  wife,  the  all-important  inquiry  is:  What  has 
the  wife  lost  in  the  way  of  affections?  Were  the  relations 
between  the  wife  and  her  husband,  prior  to  the  alienation  by 
defendant,  of  the  most  amicable,  h&rmonious  and  loving  char* 
acter,  or  had  the  wife,  from  other  causes,  already  lost  in 
large  degree  the  affections  of  the  husband?  Tested  by  this 
rule,  held,  a  verdict  for  $10,000  was,  under  the  record, 
excessive.    Porter  v.  Heishman,  335. 

Verdict:     Sufficiency   of  evidence.     Evidence  reviewed,  and  held 

3  sufficient  to  support  a  verdict  in  some  amount  for  the  aliena- 
tion of  the  affections  of  a  husband  for  his  wifa  Porter  v. 
Heishman,  335. 

INDICTMENT  AND  INFOSHATION. 

Requisites  and  Sufficiency  of  Accusation. 

Ataault  with  intent:  Manner  of  assault:  Sufficiency.  The  mummer 
in  which  and  the  meofM  by  which  the  accused  intended  to 
commit  an  assault  with  intent  to  inflict  a  great  bodily  injury 
are  sufficiently  alleged  by  the  charge  that  the  accused  did 
then  and  there  "beat,  strike  and  bruise"  the  prosecuting 
witness.    State  v.  Brackey,  509. 
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INSANITT.    See  Evidbnce,  2,  13. 
INSTBnonONB.    See  Trial. 
nrSURANOE. 

Reinsubange. 

state  Uw8  soYerning.    The  laws  of  the  state  goveming  an  original 

1  contract  of  ineurance  do  not  necessarily  follow  and  become  a 
part  of  subsequent  contracts  of  remswranoo,  Garretson  v. 
Western  Life  I.  Co.,  172. 

State  laws  goyemlng.    The  laws  of  Indiana,  under  which  a  policy, 

2  of  insurance  is  issued,  do  not  follow  and  become  a  part  of 
a  policy  issued  by  an  Illinois  company,  which  reinsures  a 
Pennsylvania  policy,  executed  in  lieu  of  the  original  Indiana 
policy;  and  especially  so  when  the  Pennsylvania  policy  was 
not  a  reinsurance  of  the  original  Indiana  policy,  but  was  a 
new  and  different  policy.    Garretson  v.  Western  life  I.  Ca,  172. 

Reciprocal  rights  and  liability.    General  rule  of  law  recognised  that 

3  a  reinsurer  is  only  liable  on  his  contract  of  reinsurance;  that 
the  assured  may  reject  the  offered  reinsurance  and  sue  on  his 
original  contract;  or  that  he  (the  assured)  may  aooepi  the 
reinsurance,  and  that,  by  accepting  and  paying  premiums  to 
the  reinsurer,  he  cannot  recover  of  such  reinsurer  on  the 
original  policy,  unless  his  contract  or  necessary  implication 
permits  him  to  do  so.    Garretson  v.  Western  Life  I.  Ca,  172. 

Bttoppel  to  deny  liability:     Evidence,     Evidence  reviewed,  and 

4  heldf  in  an  action  on  contracts  of  reinsurance,  insufficient  to 
estop  defendant  from  insisting  ou  the  limited  liability  provided 
in  the  contract.    Garretson  v.  Western  Life  I.  Co.,  172. 

Liability:     Evidence.    Evidence  reviewed,  and  held  insufficient  to 

5  show  defendant's  liability  on  contracts  of  reinsurance  in  excess 
of  the  limited  liability  pleaded.  Garretson  v.  Western  Life 
L  Co.,  172. 

Accident  Insurance. 

Existence  of  disease  or  bodily  infirmity:    Evidence.    Under  a  pol- 

6  icy  of  accident  insurance  agreeing  to  pay  indemnity  "pro- 
vided that  neither  such  injury  nor  inability  is  in  consequence 
of  nor  contributed  to  by  any  bodily  or  mental  defect,  disease 

Vol.  176  Ia.~-60 
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or  fnflrmity  of  the  ioBtured/'  evidence  reviewed,  and  hM  to 
justify  the  finding  that  deceased  was  not  suffering  from  hernia 
prior  to  the  accident,  and  that  there  was  no  disease  or  hodily 
infirmity  which  was  the  cause  of  the  death.  Keen  t. 
Continental  Cas.  Ck^,  513. 

Geacral  aad  Umitiiif  daQtet:    Construction.    A  general  clause  in 

7  a  poli^  of  accident  insurance,  providing  a  certain  indemnity 
in  case  of  death  by  accidental  means,  does  not  render  nugatory 
a  subsequent  specific  clausei  limiting  the  indemnity  in  case 
an  accidental  injury  results  in  certain  named  diseases.  So 
held  in  case  of  an  injury  resulting  in  hernia.  liberty  of 
contract  justifies  sudi  a  contract.  Keen  ▼.  Continental  Cas. 
Ca»  513. 

Trial:     Xadittiice  of  disMse  or  bodily  fDfbmity:     Instmctions: 

8  Svffidency.  Instructions  reviewed,  and  held  to  sufficiently 
IHresent  defendant's  claim  that  deceased  did  not  die  solely 
from  an  injury  effected  through  accidental  meaiiB.  Keen  v. 
Continental  Css.  Co.,  513. 

JUDOMENT.   See  Abbitration  and  Awabd,  2. 
Validity. 

Buxdan  of  proof:    Presmnption.    He  who  daims  that  a  judgment 

1  is  invalid  because  the  entire  proceedings  were  had  in  vacation 
has  the  burden  of  proof  to  make  such  fact  affirmatively 
appear  of  record.  It  will  be  presumed  that  the  judgment  was 
rendered  in  term  time.  So  held  where  the  record  showed 
an  appearance  by  the  defendant  and  a  trial  by  ike  wmrt. 
White  V.  Harvey,  213. 

Xstoppd  by  accepting  benefits.     A  judgment  plaintiff  who  haa 

2  accepted  the  benefits  of  the  judgment  may  not  thereafter 
question  its  regularify.    White  v.   Harvey,   213. 

Mattbbs  Concluded. 

Splitting  cause  of  action.    An  adjudication  is  final  and  conclusive. 

3  not  only  as  to  the  matter  actually  determined,  but  as  to 
every  other  matter  which  the  parties  might  have  litigated 
and  have  had  determined  as  incident  to  or  essentially  con- 
nected with  the  subject  matter  of  litigation.  So  held  where 
a  vendee  in  a  contract  of  sale  obtained,  by  reason  of  the 
vendor's  failure  to  convey,  a  judgment  for  payments  made 
on  the  c<mtract  and  for  improvements  made  on  the  property. 
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and  9uh9equmUly,  and  in   a  new  action,   sought   to  recover 
damages  far  loss  of  his  hargaiii^    White  v.  Harvey,  213. 


JUDICIAL  NOTICE.    See  Evidence,  1. 

JURISDICTION.    See  Appeal  and  Ebbob,  2;  Abbitratiom 
AND  Award,  2. 

JUBT.   See  Eminent  Domain  ;  New  Trial  ;  Trial,  7. 

Bight  to  Trial  by  Juby. 

Federal  Constitution.    The  Federal  Constitution  does  not  attempt 

1  to  regulate  the  granting  or  denying  of  jury  trial  by  the  state. 
Hunter  v.  Colfax  Cons.  Coal  Co.,  245. 

Scope  of  right.    The  right  to  jury  trial  is  not  absolute  in  the  sense 

2  that  it  has  universal  application.  The  right  exists  only  in 
cases  where  it  existed  at  the  adoption  of  the  Constitution. 
So  held  under  the  Workmen's  Compensation  Act.  Hunter  v. 
CMmx  Cons.  Coal  Co.,. 245. 

Denial:    Workmen's  Compensation  Act:    Constitutional  law.    An 

3  acceptance  by  an  employer  of  the  provisions  of  the  Work- 
men's Compensation  Act  (said  act  providing  a  proceeding  to 
administer  the  act  without  a  jury)  works  an  effectual  waiver 
of  the  employer's  right  to  a  jury  trial.  Hunter  v.  Colfax 
Cons.  Coal  Co.,  246. 

LEX  LOCI  OONTRACTU&    See  Insubange,  1,  2. 
LIBEL  AND  SLANDER. 

WoBDB  AND  Acts  Actionable. 

Personal  defamation:     Libels  of  property  or  business:    Pleading. 

1  An  action  for  personal  defamation  by  reason  of  an  alleged 
libel  does  not  charge  any  defamation,  slander  or  libel  of 
plaintiiTs  business  by  an  allegation  that  plaintiff  was  engaged 
in  the  restaurant  business  and  that  the  defamation  of  his 
person  tended  to  injure  him  in  his  business.  Gundram  r« 
Daily  News  Pub.  Co.,  60. 

Libel  per  se:    Ridicule.    It  is  not  libelous  per  se  to  publish  of  one 

2  and  his  wife  that  they  are  living  on  cherries  but  otherwise 
starving  because  of  having  failed  in  the  chicken  business; 
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that  he  had  just  mortgaged  hia  chicken  farm;  that  he  had 
not  said  why  he  didn't  eat  chicken;  that  the  wife  said  she 
wanted  to  forget  ohickena,  etc.  Gundram  y.  Daily  News 
Pub.  Co.,  60. 

.  Libels  per  ae:  Preaumptiona:  Falsity:  ICalice:  Damages.  Libels 
3  per  «9— those  prohibited  by  statute-— carry,  in  addition  to  a 
presumption  of  falsity  and  malice,  a  presumption  of  dam- 
ages; therefore,  damages  in  such  a  case  need  not  be  proved; 
otherwise,  if  the  libel  is  not  such  per  ae.  Gundram  v.  Daily 
News  Pub.  Co.,  60. 

IDOTATION  OF  ACTIONS. 

Current  Accounts. 

Serrices  for  decedents.  Claims  for  services  rendered  for  decedent, 
and  continuously  during  a  series  of  years,  accrue  on  the  date 
of  the  last  item  of  the  account  (Sec.  3449,  Code,  1897.) 
In  re  Estate  of  Oldfield,  118. 

MANDAHUS.   See  Costs,  1. 

UASBIAOE. 

Contract  to  Marry. 

'  Breach  of  promiae:  Snbaequent  incurable  diaeaae:  Effect  One 
may,  without  rendering  himself  liable  in  damages,  refuse  to 
consummate  a  contract  of  marriage  when,  at  the  time  the 
contract  is  entered  Into,  but  unbeknown  to  him,  he  was  afflicted 
with  a  fatal  and  incurable  malady,  of  such  nature  that  mar- 
riage would,  to  a  reasonable  certainty,  aggravate  it  and  hasten 
his  death,  and  thereby  defeat  all  consideration  for  the  contract 
to  marry.  So  held  where  the  disease  was  peniicioas  anemia. 
In  re  Estate  of  Oldfield,  118. 

MASTER  AND  fiEBVANT. 

Workmen's  Compensation  Act. 

Non-negligence  of  employer.  The  Workmen's  Compensation  Act 
1  (Sees.  2477-m  to  2477>m51,  Code  Supp.,  1913,)  does  not  impoae 
abeoluie  liability  on  an  employer  who  elects  to  reject  the  pro- 
visions of  the  act — does  not  deprive  such  employer  of  the 
right  to  plead  and  submit  to  a  jury  the  defense  that  he  waa 
yjIkoUy  hUkmelen  for  an  injuiy  to  an  employee. 
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Note:  The  above  is  true  even  in  light  of  the  fact  that  an 
employer  who  electa  to  reject  the  act  is  placed  under  the 
following  handicaps,  viz: 

1.  Denied  the  right  to  plead  assumption  of  risk  (a)  in- 
herent in  the  employment,  or  (b)  incident  to  failure  to  furnish 
a  safe  place  to  work,  safe  tools,  etc 

2.  Denied  the  right  to  plead  the  exercise  of  reasonable 
care  in  selecting  competent  employees. 

3.  Denied  the  right  to  plead  the  negligence  of  a  co-employee. 

4.  Denied  the  former  benefits  of  contributory  negligence, 
except  in  so  far  as  such  negligence  reveals  (a)  willfully  self- 
inflicted  injuries  and  (b)  injuries  caused  by  intoxication;  and 

6.  Preiumed  to  have  been  proximately  negligent  in  the 
event  of  an  injury  to  the  employee  in  the  course  of  his 
employment,  with  resulting  burden  of  proof  on  him  (the 
employer)  to  show  to  the  oowtrary.  Hunter  v.  Colfax  Cons. 
Coal  Ca,  245. 

Hoa-aocepting  employer:  Contributory  negligence  as  mitigating 
8  damages.  An  employer  who  may  elect  to  reject  the  provisions 
of  the  Workmen's  Compensation  Act  may  plead  contributory 
n^ligence  of  the  employee  in  mitigation  of  damages.  (Sec. 
35&3-a,  Code  Suppl.  Supp.,  1915.)  Hunter  v.  Colfax  Cons. 
Coal  Co.,  245. 

Cemmon-law  defenses:  Abrogation:  Conttitiitional  law.  De- 
8  priving  the  employer  of  the  former  common-law  personal 
injury  defenses,  and  relieving  the  employee  of  burdens  of  proof 
and  transferring  them  to  the  employer  as  a  penalty  for  his  non- 
aoceptance  of  the  provisions  of  the  Workmen's  Compensation 
Act,  do  not  constitute  unreasonable  coercion  to  induce  ac- 
ceptance of  the  act  by  the  employer,  the  argument  being, 
(a)  that  the  legislature  has  undoubted  constitutional  right 
to  arbitrarily  withdraw  any  or  all  such  defenses,  or  to  change 
rules  of  evidence,  and  (b)  that  what  the  legislature  may 
arbitrarily  declare,  it  may  conditionally  'declare — ^may  declare 
as  a  penalty  for  non-acceptance  of  the  act  in  question.  Hunter 
T.  Colfax  Cons.  Coal  Co.,  245. 

Abolition  of  defenses:  Constitutional  law.  Depriving  an  employer 
4  who  alone  rejects  the  provisions  of  the  Workmen's  Compen- 
sation Act  of  the  defenses  of  contributory  negligence,  assump- 
tion of  risk,  and  negligence  of  co-servants,  violates  no  con- 
stitutional right  of  the  employer,  the  reasons  for  such  holding 
being  placed,  generally,  on  the  thought  (a)  that  such  depri- 
vation does  not  constitute  an  arbitrary  classification,  and  (b) 
that  such  former  defenses  were  only  "court-made"  rules  and 
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must  yield  to  statutory  policy.    Hunter  v.  Colfax  Cons.  Coal 
Co.,  246. 

SaJ«ctioii  by  emplosrae:  Effect  An  employee  who  elects  to  reject 
6  the  provisions  of  the  Workmen's  Compensation  Act  is  penal- 
ised in  that  he  arms  the  employer  with  the  right  to  plead  any 
and  all  defenses  whi<di  he  had  the  right  to  plead  prior  to  the 
passage  of  said  act.  So  held  by  construing  Sees.  2477-m,-ni2,-m9, 
as  related  sections.    Hunter  v.  Colfax  Cons.  Coal  Ca,  245. 

Inherent  risk  of  employment:    Scope  of  doctrine.    The  risks  which 

6  "arise  out  of,  inhere  in,  or  are  incidental  to,  an  employ- 
ment," have  never  been  so  generally  held  by  the  courts  to 
include  those  risks  only  which  occur  without  fouli  of  the 
matter  as  to  justify  the  court  in  holding  that  the  Workmen's 
Compensation  Act,  in  taking  from  a  non-acoepting  employer 
the  right  to  plead  the  assumption  of  such  risk  1^  the  em- 
ployee, intended  to  deprive  the  employer  of  the  right  to  plead 
that  he  was  wh<rfly  blameless,  especially  when  Se&  2477-m  of 
the  act  provides  a  way  1^  which  the  employer  may  show  that 
he  was  not  negligent — ^was  blameless.  Hunter  ▼.  Colfax  Cons. 
Coal  Cow,  246. 

Burden  of  proof:     Statutory  changes:     Constitntienality.     The 

7  Constitution  was  not  formerly  violated  in  any  of  its  pro- 
visions by  the  court-made  rule  that  an  employee  must  show 
that  the  employer  was  to  blame  for  his  injury:  neither  is 
the  CcMistitution  now  violated  by  the  provisions  of  the  Work- 
men's Compensation  Act  that  the  employer  must  show  that 
he  was  wholly  blameless.    Hunter  v.  Colfax  Cons.  Coal  Co.,  246. 

Tools,  Machinert  and  Appuangbs. 

Choice  between  safe  and  unsafe  tools.    A  servant  injured  by  reason 

8  of  an  unsafe  tool  may  not  be  defeated  in  his  demand  for 
damages  l^  a  showing  that  the  master  had  other  safe  tools 
about  the  pr^nises,  unlesB  9uch  safe  tooU  were  available  for 
«IM  by  hmu    Petersen  v.  McCarthy  Imp.  Co.,  86. 

HagUgence:     Method  of  doing  work:     Impracticable  method.     A 

9  servant  injured  through  the  use  of  unsafe  tools  may  not  be 
deflated  in  his  acti<Mi  for  damages  because  he  did  not  employ 
another  way  which  the  evidence  reveals  was  impracticable. 
Petersen  v.  McCarthy  Imp.  Ca,  86. 

DefectiYe  material:     Evidence.    Evidence  reviewed,  and  held  suffi- 
10    cient  to  sustain  a  finding  that  the  master's  nondelegable  duty 
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to  famish  to  his  servant  reMonably  ude  tools  was  vioUted  by 
furnishing  a  earrying  hook  made  of  suoh  soft  metal  that  the 
same  became  easily  dulled  and  would  slip  from  the  timbers 
which  the  servant  was  handlings    Petersen  ▼.  MeC3arthy  Imp. 
Ca,  86. 

AssuHPTiOK  OP  Bisk. 

DaageroQs  places:    Knowledge  of  senraat:    Dangeroiia  methods  of 

11  work. 

(a)  Deliberately  choosing  a  dangerous  rather  than  a  safe 
method  of  performing  work,  with  resulting  injury  to  the 
servant,  presents  a  case  of  both  (1)  assumption  of  risk  and 
(2)  contributory  negligence.  In  such  case,  the  servant's 
negligence  becomes  the  proaumate  cause  of  the  injury. 

(b)  The  servant  assumes  the  risk  of  all  dangers  against 
which  he  may  protect  himself  by  the  exercise  of  ordinary 
observation  and  care. 

(c)  An  employee  assumes,  as  an  incident  of  his  service, 
any  risk  which  arises  from  the  permanent,  visible  and 
understood  conditions  of  his  master's  plant. 

(d)  Recovery  cannot  be  had  when  the  servant  voluntarily 
exposes  himself  to  known  and  appreciated  danger,  or  to  a 
danger  which  he  ought  to  know  and  appreciate  by  the  exercise 
of  ordinary  care. 

(e)  It  is  not  negligence  to  expose  a  servant  to  any  danger 
which  is  obvious  to,  and  understood  and  appreciated  by,  the 
servant.    Plantz  v.  Kreutzer,  662. 

Unsafe  tools:     Factory  act.    The  plea  of  assumption  of  risk  in 

12  the  use  of  unsafe  tools  is  no  longer  available  to  an  employer 
unless  the  employee  is  under  a  duty  to  repair,  and  not  even 
then  unless  the  danger  from  use  is  imminently  perilous.  So 
held  in  the  use  of  a  defective  carrying  hook.  Petersen  v. 
McCarthy  Imp.  Co.,  86. 


iKU)  j;  I 


rORS.    See  Criminal  Law,  1. 


mnOATION  OF  DABIAOES.    See  Assault  and  Battsst, 
1;  Master  and  Ssrvant,  2. 

MOBTOAOES. 

Recording. 

Failure   to   record:     Loss:     Who   ehargeaUe.     When   the   non- 
recording  of  a  mortgage  results  in  loss  by  reason  of  inter- 
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Tening  rights,  the  mortgagor  must  suffer  the  loss,  when  his 
failure  to  acknowledge  the  mortgage  prevented  such  recording. 
Wagle  T.  Iowa  State  Bank,  92. 

MUMiUlPAL  OORPOKATIONS.    See  Nbguoencb,  1 ;  Stat- 
utes, 1. 

Governmental  Powsbs. 

Titophona  toll  Unas:     SafvUtion.    Whether  cities  and  towns,  in 

1  Tiew  of  M  776,  776,  and  2168,  Code,  1897,  have  power  to 
regulate  telephone  toll  lines  within  their  limits,  qttaere.  State 
T.  Iowa  Tel.  Ck).,  607. 

PuBUG  Improvements — ^Law  Governing. 

Amandmaiits  to   law:     Applicability:     Constitutional  law.     An 

2  amendment  to  a  law  governing  the  making  of  special  assess- 
ments for  public  improvements  will  not  be  construed  as  appli- 
cable to  proceedings  already  begun  under  the  old  law,  and 
under  which  proceedings,  rights  have  become  fixed,  when  such 
construction  would  nullify  the  amendment  by  working  a 
deprivation  of  the  jurisdictional  rights  of  the  property  owner, 
or  by  impairing  the  contract  rights  already  existing.  It  fol- 
lows that  such  pending  proceedings  should  be  continued  pur- 
suant to  the  terms  of  the  original  law.  So  held  as  to  an 
amendment  authorizing  assessments  on  adjacent  property,  in 
addition  to  abutting  property,  as  provided  in  the  original  law. 
(Sec.  792-g,  Code  Supp.,  1913.)     Benshoof  v.  City,  30. 

PuBUC  Improvements — ^Bond. 

Parformance  bond:  Guarantee  bond:  DiatinctioiL  The  funda- 
8  mental  distinction  between  ( 1 )  a  bond  conditioned  to  perform 
the  contract,  as  per  speciflcati<Mis,  and  (2)  a  bond  conditioned 
to  guara$itee  the  completed  work  for  a  given  period,  is  that, 
under  the  former,  liability  under  the  bond  is  foreclosed  by  a 
good-faith  conclusion  and  agreement  that  the  work  has  been 
>  done  ''as  per  specifications;"  while  under  the  latter,  liability 

attaches  for  mistakes,  oversights  and  fraud  in  the  origiQal 
acceptance,  and  for  hidden  and  future  developing  defects.  City 
v.  McCarthy  Imp.  Co.,  233. 

Hotioe  to  reconatmct:  Subsequently  accruing  damages:   Non-necea- 
4    aity  for  second  notice.    V^here  a  paving  contractor  was  entitled 


» 
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to  notice  of  the  defective  condition  of  paving  a8  a  condition 
precedent  to  liability  for  ooet  of  reconstruction,  held,  one 
notice  was  all-sufficient,  even  though,  subsequent  to  the  giving 
of  such  notice,  and  after  the  city  commenced  reconstruction 
work,  additional  damage  was  done  by  an  unusual  storm.  City 
V.  McCarthy  Imp.  Co.,  233. 

Assessment  of  Benefits. 

• 

IiM^tAUeiien:  Objectiont:  Svffldeiicy.  An  objection  filed  with 
6  a  city  council,  charging  that  a  proposed  assessment  is  "in- 
equitable"  and  was  made  under  the  "front-foot''  rule,  is 
sufficient  to  put  in  issue  the  question  whether  the  assess- 
ment is  equitable  and  in  proportion  to  benefits,  rather  than 
in  proportion  to  frontage.    Benshoof  v.  City,  30. 

Front-foot  rule:  Depth  of  lot.  The  depth  of  property,  as  well  as 
fi  frontage,  is  a  consideration  which  should  not  be  overlooked 
in  arriving  at  an  assessment  of  benefits.  An  assessment 
manifestly  based  on  the  "front-foot'*  rule,  and  in  total  dis- 
regard of  the  depth,  is,  in  present  case,  held  to  be  inequitable. 
Benshoof  v.  City,  30. 

NEOUOENOE.   See  Carriers,  4-6;  Master  and  Servant; 
Railroads. 

Acts  or  Omissions  Constituting. 

Public    improvements:      Obstructing    public    stieeta:      Btirien: 

1  Warnings.  The  maintenance,  in  a  public  street,  by  a  contrac- 
tor engaged  in  laying  paving  in  said  street  under  authority 
of  the  city,  of  a  concrete  mixer  so  placed  as  to  impede  travel 
by  pedestrians  on  the  sidewalk,  is  not,  of  itself,  a  negligent 
act  on  the  part  of  the  contractor,  but  may  become  such  by 
failure  to  exercise  reasonable  care  (a)  to  erect  a  barrier  to 
turn  pedestrians  from  the  path  of  danger  (b)  to  give  pedes- 
trians warning  of  the  danger,  or  (c)  to  discover  the  danger 
to  a  pedestrian  and  to  prevent  his  injury.  Evidence  reviewed, 
and  held  to  present  a  jury  question  as  to  defendant's  negligenoe. 
Law  V.  Bryant  Asph.  Pav.  Co.,  747. 

Instructions:    Erroneous  instructions:    Harmless  error.    A  misdi- 

2  rection  as  to  what  will  constitute  negligence  on  the  part  of 
defendant  is  entirely  harmless  when  the  jury  returns  a  ver- 
dict for  plaintiff,  and  thereby  necessarily  finds  that  defendant 
was  negligent.    Worez  v.  Des  Moines  City  R.  Co.,  1. 
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Licenses. 

Hoa-IioeBMd  me  of  pr«iiii«M:     Effect    It  la  suggested  tliat  a 

8*    license  to  cross  private  grounds  for  one  purpoee  affords  no 

protection  to  the  licensee  when  crossing  such   premises  for 

a  purpose  for  which  he  has  no  license.    Wilmes  t.  Railway 

Ca,  101. 

Attractive  Agencies. 

TiMpiiaen:  Kailway  wreck.  An  owner  or  occupant  of  premisca 
4  owes  mo  du$jf  to  an  infant  who,  without  the  knowledge  or 
invitation,  express  or  implied,  of  such  owner  or  occupant, 
goes,  out  of  idle  curiosity,  upon  such  premises,  and  is  in- 
jured by  smne  dangerous  agency.  And  the  existence  of  a  rail- 
way wreck,  consisting  of  two  overturned  box  cars  and  promiscu- 
ously interwoven  trackage,  does  not  constitute  such  a  known, 
attractive  and  dangerous  agency  as  to  amount  to  an  implied 
invitation  to  children  to  come  upon  the  premises,  out  of  idle 
curiosity,  to  view  it,  and  thus  bring  the  child  within  the 
''law  of  attractive  agencies."    Wilmes  v.  Railway  Co.,  101. 

Proximate  Cause. 

Hentralising  negliceBoe  of  master.    Due  care  by  a  servant— free- 

6    dom  from  contributory  negligence — ^may  demonstrate  that  the 

negligence  of  the  master  was  not  the  proximate  cause  of  the 

injury,  and  thus  defeat  the  employee.    Petersoi  v.  McCarthy 

Imp.  Co.,  86. 

Negiiieace  of  master:    Injury  Causal  oonaectioB.    No  causal  con- 

6  nection  between  negligence  proven  and  injury  suffered,  no 
recovery.    Peterson  v.  Phillips  Coal  Ca,  223. 

CONTRIBUTORT  NeGUGENCB. 

Workmen's  Compensation  Act:     Willfully  sdf-iaffieted  injuries: 

7  Prnnkemesa  Contributory  negligence  is  a  defense  still  pre- 
served to  an  employer  who  elects  to  reject  the  provisions  of 
the  Workmen's  Compensation  Act,  in  so  far  only  as  such 
negligpence  shows  (a)  willfully  self-inflicted  injuries,  and  (b) 
injuries  caused  by  the  employee's  intoxication.  Hunter  v. 
Colfax  Cons.  Coal  Co.,  245. 

Obstmction  in  highway.    Record  reviewed,  and  held  to  present  a 

8  jury  question  whether  plaintiff,  in  passing  a  concrete  mixer 
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located  in  a  public  street  and  obetmeting  traTd  by  pededtrians, 
was  guilty  of  oontrilmtoTy  n^ligenoe.  Law  v.  Brjrant  Aaplu 
Par.  Ca,  747. 

Automobile  aoddent:    SWdenoe:    Snflldtacy.    Evidence  reviewed, 

9    in  an  action  by  plaintiff  for  personal  injuries  suffered  In  an 

automobile  accident,  and  h^d  to  present  such  conflict  as  to 

preclude  a  directed  verdict  on  the  ground  that  plaintiff  was 

guilty  of  contributory  negligence.    Kimbro  v.  Moles,  628. 

ChildTen:    Hegligenoe  per  ae.    Evidence  reviewed,  and  held  not  to 
10    charge  the  deceased,  a  young,  13-year-old  boy,  with  contributory 
negligence  as  a  matter  of  law.    Johnston  v.  Delano,  498. 


it 


No  Eyewitness''  Bulbl 


Children:    Presumptions.    An  action  for  damages  for  negligently 

11  causing  the  death  of  a  13-year-old  boy,  with  no  eyewitness  as 
to  the  manner  in  which  he  was  conducting  himself  as  he 
approached  and  went  upon  the  point  of  danger,  is  aided  by 
two  presumptions,  both  rebuttable  by  the  defendant,  and  both 
furnishing  substantive  evidence  cm  the  question  of  due  care, 
viz.: 

1.  That  a  child  under  the  age  of  14  years  has  not  ne^igently 
contributed  to  his  own  injury. 

2.  That  he  exercised  reasonable  care  for  his  own  safety. 
Johnston  v.  Delano,  498. 

Side  realBrmed.    The  ''no  eyewitness**  rule,  as  heretofore  applied 

12  in  this  court,  is  reaffirmed.    JohnsUm  v.  Delano,  408. 

Imputed  Negugbncs. 

Children:    Reliance  en  adult    The  negligence  of  a  man  of  mature 

13  years  is  not  imputable  to  a  13-year-old  boy  riding  with  him. 
He  has  a  right  to  reasonably  rely  on  the  driver's  superior  age, 
etc.,  without  being  chargeable  with  contributory  negligence  per 
ae,  and  i^  jury  (there  being  no  eyewitness  of  the  accident  and 
the  attending  circumstances)  may  very  properly  find  that  he 
did  so  rely,  even  though  there  is  no  evidence  of  such  fact. 
Johnston  v.  Delano,  498. 

NEW  TBIAL.    See  Trial. 
Obounds — ^In  Obneral. 

Oder  of  nntnitlifulness  in  record.    An  unavoidable  odor  of  untruth- 
1    fulness  surrounding  testimony  which  manifestly  is  the  sole 
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support  for  a  Terdict^  may  be  sufficient  to  demand  the  gramt* 
img  of  a  new  trial  and  may  even  justify  the  appellate  court 
in  overturning  the  action  of  the  lower  court  in  rtfunmg  a 
new  trial;  and  this,  too,  while  giving  recognition  to  the  rule 
that  the  credibility  of  witnesses  and  the  weight  of  their  tes- 
timony is  for  the  jury.  So  held,  under  exceptional  circum- 
stances, where  the  belated  testimony  of  a  single  witness, 
impeached  by  his  own  former  signed  statements  and  per- 
suasively discredited  by  the  attendant  circumstances,  supplied, 
in  a  personal  injury  action,  the  only  possible  causal  connection 
between  the  negligence  alleged  and  the  injury  suffered. 
Peterson  v.  PhilUps  Coal  Co,  223. 


Misconduct  of  Jury. 

Unwarraated  discuision.    The  conclusion  of  the  trial  court  on  con- 

2  flicting  testimony  as  to  whether  the  jury  indulged  in  unwar- 
ranted discussion  and  statements,  or  was  otherwise  guilty  of 
misconduct,  is  conclusive  on  the  appellate  court.  Becker  v. 
Inc.  Town  of  Churdan,  159. 

Misconduct  op  Bailiff. 

Unauthorised  statements  to  jury.    Misconduct  of  a  bailiff  without 

3  an  affirmative  showing  of  prejudice  is  not  ground  for  a  new 
trial.  Held,  certain  jesting  remarks,  jfd  m  bailiff  to  some  of 
the  jury  as  to  the  time  they  would  be  kept  together  in  the 
absence  of  an  agreement  were  not  sufficient  grounds  for  a  new 
trial.    Becker  v.  Inc.  Town  of  Churdan,  151^. 

Newly  Discovered  Evidence. 

Diligence.    Newly  discovered  evidence  without  a  showing  of  dili- 

4  gence  in  discovering  it  is  not  sufficient  to  justify  a  new  trial. 
So  held  where  the  newly  discovered  evidence  was  either  from 
those  (a)  who  were  witnesses  on  the  former  trial,  or  (b)  who 
were  present  on  the  former  trial  and  referred  to  by  witnesses 
as  having  knowledge  of  the  controversy.  Becker  v.  Inc.  Town  of 
Churdan,  159. 

Documentary  evidence.     The  discovery  of  documentary  evidence, 
6    fully  covered  by  secondary  evidence  on  the  former  trial,  is 
not  sufficient  to  justify  a  new  trial.    Becker  v.  Inc.  Town  of 
,  C)iurdan,  159. 
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Discretion  op  Court. 

•     •  •     • 

Action  for  reooTory  of  rotl  property.    The  appellate  court,  always 

6  reluctant  to  set  aside  an  order  granting  a  new  trial,  is  espe- 
cially so  when  the  action  is  for  the  recovery  of  reait  property. 
(Sec  4206,  Code,  1897.)     Daniels  ▼.  Butler,  439. 

Proceedings  to  Procure. 

Petition  after  reversal:     Equity  cause.    An  appellee,  who  suffers 

7  a  reversal  in  the  Supreme  Court  in  an  equity  case,  may,  upo« 
entry  of  judgment  against  him  in  the  lower  court  under 
procedendOf  be  granted  a  new  trial  under  proper  petition  there- 
for. (Sec  4092,  Code,  1897.)  A  petition  filed  on  the  day 
when  such  latter  judgment  is  entered  is  especially  timely. 
Daniels  v.  Butler,  439. 

OFFIOEBS.     See  Constitutional  Law,  4. 
Vacancies  and  Holding  Over. 

Death  of  re-elected  incumbent:     Right  of  appointee.    The  death 

1  of  the  re-elected  incumbent  of  a  public  office  before  entering 
upon  the  new  term  creates  a  vacancy  in  the  term  which  he 
was  serving  at  the  time  of  his  deaths  but  not  in  the  new  term 
for  which  he  had  been  elected,  (Sec  1266,  Code,  1897.)  It  fol- 
lows that  the  duly  appointed  and  qualified  appointee  to  fill  such 
vacancy  possesses  two  rights:  (1)  To  serve  for  the  balance  of 
such  existing  term,  and  (2)  to  hold  over  until  the  next  general 
election,  for  the  new  term  for  which  deceased  was  elected,  pro- 
vided he  qualifies  anew,  within  10  days  after  such  new  term 
commences.  (Sees.  1265,  1276,  Code,  1897;  Sees.  1060,  1177, 
Code  Supp.,  1913;  Constitution,  Art  11,  Sec  6.)  State  v. 
Carvey,  344. 

Title  to  Office. 

Bnrden  of  proof.    Relator  in  quo  warranto,  seeking  to  establish 

2  his  right  to  a  public  office  a^  a  rival  claimant  thereto,  must 
recover,  if  at  all,  on  the  strength  or  validity  of  his  own  title 
to  the  office,  and  not  upon  the  weakness  or  defective  eharaeter 
of  the  incumbent's  title    State  v.  Carvey,  844. 


PABENT  AND  CHILD.    See  Peath,  1. 
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PATMBNT.    See  FkA^UD,  4. 

FLBADIIIO.    See  Account,  Action  on,  1 ;  Evidencb,  17. 

C!ON8TBUCnON  OF  PLEADING. 


Pern  «ad  aHegatioii:    AnegAtipn  covins  effect:    Mignomer.    A 

1    pleading  will  be  given  effect  Moording  to  its  allegations,  not 

aeoording  to  the  particular  name  which  the  pleader  eees  fit 

to  apply  thereto.    "Motion"  for  new  trial  properly  treated  ae 

'petition"  for  new  triaL    Daniels  v.  Bntler,  439. 


M. 


FvtEit  pain:     ConditioBa  snrronndinf  trial  and  Terdict    On  the 

2  qneetion  whether  a  pleading  counts  on  future  pain  and  suf- 
fering,  i.  e.,  later  than  time  of  trial,  the  appellate  court  will 
give  material  consideration  to.  the  conditions  surrounding  the 
trial,  including  the  time  elapsing  from  the  date  of  injury  to 
date  of  trial,  and  the  smallness  of  the  verdict  which  the  lower 
court  held  to  be  justified  by  the  evidence.  Worea  v.  Des  Moines 
City  R.  Co.,  1. 

Mattbbs  Specially  Pleadable. 

Priadpal  and  agent:    Ratification.    Ratification  by  a  principal  of 

3  the  unauthorized  act  of  his  agent  need  not  be  specially  pleaded 
— Hnay  be  shown  under  a  general  allegation  that  the  act  in 
question  was  the  act  of  the  principaL    Dodd  v.  Qroos,  47. 

Personal  iajniy:  Future  pain:  Sufficiency  of  pleading.  Pain  and 
i  suffering  subsequent  to  time  of  trial  must  be  specifically 
pleaded,  if  such  pain  and  suffering  do  not  naturally  follow 
proof  of  that  which  is  pleaded;  and  the  lapse  of  a  long  time 
between  the  filing  of  petition  and  date  of  trial  may  have 
material  bearing  on  the  question.  Pleadings  reviewed,  and 
held  not  to  count  on  such  pain  and  suffering  later  than  the 
time  of  trial.    Worez  v.  Dee  Moines  City  R.  Ca,  1. 

Amendments. 

Aatndments  after  rvrersal:     Discretion  of  court    Amendments 
6    raising  new  issues  may  be  allowed,  even  after  a  reversal  on 
appeal.    In  re  Estate  of  Oldfleld,  118. 

Failve  to  request  continuance:    Waiver.     If  no  continuance  is 
6    asked  on  account  on  an  amendment,  complaint  cannot  after- 
wards  be  made  that  time  was  not  granted.    Exchange  Nat. 
Bank  v.  McCaffery,  461. 
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MonoNB. 

Motion  for  judgmeiit  on  plondiiict:     Whon  nllowtblo.    A  motkm 

7  for  judgment  on  the  pleadings  is  proper  whenever,  in  the 
opinion  of  the  mover,  the  answer  raises  no  issue  of  fact  to 
be  tried,  and  the  allegations  of  the  petition  and  answer,  taken 
as  true,  entitle  him  to  the  relief  prayed.  And  this  is  true 
even  though  a  demurrer  might  reach  the  same  result.  State 
▼.  Canrey,  844. 

Judgment  on  motion:    Effect    A  motion  by  plaintiiT  for  Judgment 

8  on  the  pleading  necessarily  admits  the  truth  of  affirmative 
matters  pleaded  in  the  answer.    State  v.  Carvey,  844. 

Motion  to  strike  motion.    A  motion  to  strike  another  motion  is 

9  unknown  to  our  practice.    State  v.  Carvey,  344. 

Pratxb. 

Deiignatio  nnins  ezdnsio  alterins.    A  prayer  for  relief,  resting 

10  on  distinctly  enumerated  elements  oi  loss,  excludes  all  other 
elements  of  loss.  Therefore,  where  plaintiff  pleaded  that  she 
sustained  injuries  (a)  to  certain  muscles,  (b)  to  her  spinal 
column,  all  resulting  in  great  physical  and  mental  pain,  and 
prayed  for  a  recovery  of  $12,000,  held,  said  pleading  covered 
no  claim  for  "loss  of  time  or  services  or  inability  to  perform 
labor  or  earn  mon^,"  or  expenditures  of  any  kind.  Worez 
V.  Des  Moines  City  R.  Co.,  1. 

Issue,  Pboof,  and  Vabiange. 

lisne  without  written  ^ea:    Waiver.   One  may  not  be  said  to  have 

11  mutually  agreed  with  his  adversary  to  try  out  an  issue  not 
raised  in  the  written  pleadings,  1^  failing  to  object  to  evi- 
dence which,  though  bearing  on  and  tending  to  prove  such 
non-paper  issue,  was  also  admissible  on  other  issues  whidi  the 
written  pleadings  did  raise.  Wores  v.  Des  Moines  City  R. 
Ga,  1. 

POUOE  POWEB.    See  Constitutional  Law,  9. 

PBKSUHPTIONS.  See  Attorney  and  Client  ;  Cabbiebs,  6 ; 
Deeds,  4 ;  Drains,  4 ;  Evidence  ;  Fraud,  7 ;  Judgment,  1 ; 
Master  and  Servant,  1;  Neougence,  11;  Telegraphs 
AND  Telephones,  2. 
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PUNCnPAL  AND  AaBNT  TO  FKNRITUTXON,  HOUSB  OT 

PBINOIPAL  AND  AGENT.  See  Brokebs,  1-3 ;  Pleading,  3. 

The  Relation. 

Pnidiaaiiic  property  for  anotlier:     Sales.    A  contract  by  which 

1  one  party  agrees  to  purchase  personal  properly  for  the  other 
and  the  other  agrees  to  receive  it  and  pay  the  price  on  delivery, 

.  is  a  contract  of  agency  for  such  purchase,  not  a  contract  for 
the  sale  of  the  property,  and  manifestly  so  where  the  party 
making  the  purchase  is  acting  for  the  other  and  not  for  him- 
self. So  held  in  a  transaction  involving  the  purchase  of 
corporate  stock.    Foley  v.  Nimocks,  464. 

Svflideocy  of  evidence.     Evidence  reviewed,  and  held  insufficient 

2  to  constitute  the  relation  of  principal  and  agent.  Wagle  v. 
Iowa  State  Bank,  92. 

GoiiPENSATION. 

Kifhta  of  agent:     Reimbursement  for  losses,  etc    A  principal  is 

3  under  obligation  to  reimburse  his  agent  for  all  good-faith 
disbursements  made  and  losses  suffered  in  the  proper  execution 
of  the  agency.     Foley  v.  Nimocks,  464. 

Unauthorized  Acts  op  Agent. 

Waiver  of .  ttnaiithorised  provisions:     Promptness  required.    It  ia 

4  possible  that  the  unauihoriaied  parts  of  a  written  contract 
made  by  an  agent  in  the  name  of  his  principal  may  be  waived 
and  relinquished  by  the  other  party  to  the  contract  and  the 
remaining  part  enforced,  but  such  waiver  and  relinquishment 
muet  he  promptly  made.    Dodd  v.  Groos,  47. 

PBOSTITUnON,  HOUSE  OF. 

Corpus  Deucti. 


to  establish.  A  chaige  of  keeping  a  house- of  prostitution 
must,  as  a  rule,  be  established  by  showing  (a)  the  bad  repu- 
tation of  the  house,  (b)  the  purpose  actuating  those  who 
resorted  to  the  house,  (c)  the  character  of  the  persons  occupy- 
ing the  house,  and  (d)  the  indecent  familiarities  and  conver- 
sations occurring  between  the  occupants  thereof.  It  is  not 
necessary  that '  the  State  show  that  acts  of  illicit  carnal 
il^tercourse  actually  took  place  in  the  house.  State  v.  Flynn, 
604. 
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Evidence. 

fiepnUtion  of  innuites:  Specific  acts  of  miacondiict:  HarmleM 
2  error.  Whether,  in  a  prosecution  for  keeping  a  house  of  prosti- 
tution, the  reputation  of  the  inmates  may  be  established  1^ 
evidence  of  particular  acts,  quaere;  but  when  inmates  were 
shown  without  dispute  to  be  prostitutes,  held  harmless  error 
to  permit  a  witness  to  testify  that  he  had  arrested  such 
imnates  for  "disorderly  conduct."    State  v.  Flynn,  604. 

PBOXmATE  OAUSB.     See  Damages,  1;  Neomgencb. 
QUANTUM  HEBUIT.    See  Account,  Action  on. 
QUIETZNO  TITLE. 

Bight  of  Action. 

Oral  agreement  to  sell:  Consideration  deliyered.  Title  will  be 
quieted  against  one  who  orally  agrees  to  sell  his  interest  in 
lands,  followed  by  the  delivery  by  the  purchaser  of  the 
consideration,  as  per  contract.    Lanz  v.  Schumann,  542. 

BAELBOADS.    See  Costs,  1 ;  Drains,  2. 
Statutory  Regulation — Crossings. 

Uiidercrosaing:     fieasonableness:     Evidence.    Grade  crossings  are 

1  the  rule  in  this  state.  Evidence  reviewed,  and  held  to  show 
that  plaintiff's  demand  for  an  undercrossing  was  unreasonable, 
and  therefore  should  be  denied.    Klopp  v.  Railway  Co.,  534. 

Undercrossing:     Excessive   cost:     Materiality.     A   landowner   is 

2  entitled  to  an  "adequate*'  crossing,  even  though  the  cost  be 
great,  but  the  cost  of  an  undercrossing  is  a  circumstance 
proper  to  be  taken  into  consideration  with  all  the  other  cir- 
cumstances of  the  case.  So  held  where  the  cost  of  the  under- 
crossing  approximately  equaled  the  value  of  the  farm.  Klopp 
y.  Railway  Co.,  534. 

Undercrossiiig:     Failure  to  furnish:     Damages.    Record  reviewed 

3  and  held  insufficient  on  which  to  base  a  claim  for  damages 
for  alleged  failure  to  furnish  a  crossing.  Klopp  v.  Railway 
Co.,  534. 

Vol.  176  Ia.— 61 
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Accidents  at  Crossings. 

non-stopping  of  train:  Care  nqnired.  The  conceded  right  to 
4  operate  trains  through  a  city  or  town  without  stopping  must 
he  exercised  with  due  regard  to  those  rightfully  on  or  about 
crossings,  even  though  the  crossings  are  not  strictly  public. 
Evidence  reviewed,  and  held  to  justify  a  finding  of  negligence. 
Grafton  v.  Delano,  483. 

Semi-public  crossing:  Duty.  While  it  may  not  be  incumbent  upon 
6  a  sasteoad  company  to  give  the  statutory  signal  wanttpgs  at 
a  semi-public  crossing,  yet  its  duty  is  ever  present  to  exercise 
at  such  crossings  a  degree  of  oare  pr<^^rti<wate  to  Oke  Imown, 
or  reasonably  to  be  apprehended,  peril  to  be  avoided.  Johnston 
V.  Delano,  498. 

Statutory  signals— Semi-public  crossing.    The  failure  to  give  the 

6  statutory  warning  signals  at  a  plaee  required  by  law^-for 
instance,  at  a  public  crossing — may  be  the  proximate  cause 
of  a  oollisioD  at  a  near4>y  place  where  by  law  sueh  signals 
are  not  required-^for  instance,  at  a  semi-public  crossing. 
Johnston  v.  Delano,  498. 

Lookout:     Failure  to  keep:     Negligence.    Evidence  reviewed,  and 

7  held  to  justify  a  finding  of  negligence  on  the  part  of  a  train 
crew  in  not  keeping  a  proper  outlook  for  persons  on  or  about 
a  semi-public  crossing.    Johnston  v.  Delano,  498. 

HcgUgencs:    Suffiden^  of  evidaaee.    Evidence  reviewedj  aad  held 

8  to  clearly  present  a  question  for  the  jury  as  to  defendants' 
negligence  in  running  their  train  at  a  high  rate  ol  speed  and 
withofot  proper  lookout,  over  a  semi-public  crossing.  Jc^mston 
y.  Delano,  498. 

Ifo  eyewitnesses:    Contributory  negligence.    The  presumption  in- 

9  dulged  in  the  absence  of  eyewitnesses  is  suiMtantive  evidence 
upon  which  the  jivy  may  find  want  of  contributory  negligence; 
at  least,  the  existence  of  such  presumption  is  quite  influential 
in  depriving  the  court  of  the  right  to  pass  upon  such  question. 
Grafton  v.  Delano,  483. 

BE8  GXSTAE.    See  Evidsncb. 


BES  IPSA  LOQTTITUB.     See  Carbiers,  6. 
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SALES.    See  Principal  and  Agent,  1. 
Construction  of  Contract. 

Transfer  of  title:    Purchase  for  another.    Personal  property  pnr- 

1  chased  by  one  in  his  own  name,  with  his  own  funds,  but  pur- 
chased for  another  at  such  other's  request  and  under  an 
agreement  to  reimburse  the  one  purchasing,  belongs  to  the 
one  for  whom  purchased.  So  held  in  the  purchase  of  corporate 
stock.    Foley  ▼.  Nimodcs,  464. 

Warranties. 

Patent  defect.     There  may  be  an  express  warranty  against  the 

2  consequences  of  a  patent  defect.  So  held  in  the  warranty  of 
a  hone.    Hull  ▼.  Dannen,  713. 

Construction.     A  specific  written  warranty  may  be  read  in  the 

3  light  of  the  competent  testimony.  So  held  as  to  a  written 
waorranty  of  the  soundness  of  a  horse.    Hull  v.  Daanen,  713. 

SELF-DEFENSE.      See  Assault  and  Battery,  4;  Homi- 
cide. 

SLAHDEB.    See  Libsl  and  Slanmsr. 

SFEOmO  PEBFOBBIANOK 

Contracts  Enforceable. 

Delivary  on  condition:     Performance.    A  contract  to  buy  oertain 

1  land,  executed  and  delivered  on  the  condition  that  the  vendor 
will  effect  an  exchange  of  other  land  belonging  to  vendee  for 
certain  lands  belonging  to  a  third  party,  is  not  enforceable 
when  said  exchange  progressed  no  further  than  the  signing  of 
a  contract  by  vendee  and  said  third  party  and  the  repudiation 
of  said  ocMitract,  under  the  terms  thereof,  by  both  parties, 
after  examination  of  the  land.    Irving  v.  Wagner,  ld8. 

Indadng  contiact  by  fiaad:    Representations  as  to  Talna    Repre- 

2  sentations  of  value,  made  for  the  purpose  of  having  them 
accepted  as  of  fact  and  to  be  relied  on,  are  representations 
of  foot,  and,  if  actually  relied  on  and  false,  will  defeat  specific 
parformanoe.    Irving  v.  Wagner,  198. 
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STATUTES. 

Repeal — Effect. 

Municipal  improvements.    The  repeal  of  a  statute  does  not  affect 

1  any  right  which  has  accrued,  any  duty  imposed,  or  any  pro- 
ceeding ciMnmenced  under  or  by  virtue  of  the  statute  repealed. 
So  held  on  the  question  whether  paving  proceedings  already 
begun  under  a  law  authorizing  assessments  on  ahutting  prop- 
erty were  affected  by  a  subsequent  law  requiring  assessments 
on  both  abutting  and  adjacent  property.  (Sec  48,  Par.  1, 
Code,  1897.)     Benshoof  v.  City,  30. 

Construction  and.  Operation. 

Forfeiture:     Prospective  or  retrospective  operation:     Implied  re- 

2  peals:  Telephone  franchises.  Three  cardinal  principles  of 
statutory  construction  are: 

1.  Forfeitures  are' in  disfavor.  A  statute  which  is  relied 
on  as  forfeiting  an  acquired  right  (assuming  the  right  to 
declare  such  forfeiture)  must  be  so  clear  as  to  remove  all 
reasonable  doubt  as  to  the  legislative  intent. 

2.  A  statute,  in  the  absence  of  an  unequivocal  intent 
to  the  contrary,  will  be  construed  prospectively  and  not 
retrospectively. 

3.  Repeals  by  implication  are  not  favored.  So  held  and 
applied  where  it  was  claimed  that  a  special  telephone  fran- 
chise, acquired  under  direct  statutory  grant  from  the  state, 
had  been  repealed  and  forfeited  by  subsequent  statutes  enacted 
under  color  of  certain  powers  reserved  by  the  state  in  its 
Constitution  and  statutes.     State  v.  Iowa  Tel.  Co.,  607. 

Prospective  and  retroactive  construction.    Statutes  will  be  given 

3  a  prospective,  instead  of  retroactive,  effect,  in  the  absence  of 
a  clear  intent  to  the  contrary.  So  held  on  the  question 
whether  paving  proceedings  already  begun  under  a  law  author- 
izing assessments  on  abutting  property  were  affected  by  a 
subsequent  law  requiring  assessments  on  both  abutting  and 
adjacent  property.  (Sec.  702-g,  Code  Supp.,  1913.)  Benshoof 
V.  City,  30. 

Radical  innovations:    Judicial  legislation.    Radical  departures  from 

4  long-established  rules  of  law  will  not  be  con8tr%ied  into  ex- 
istence. They  must  be  created  by  plain  words,  not  of  the 
judiciary  but  of  the  legislature.  So  he^  under  the  claim  that 
the  Workmen's  Compensation  Act  deprived  an  employer  who 
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elected  to  reject  the  act  of  the  right  to  establish  that  he  was 
wholly  blameless  for  an  act.  Hunter  v.  Colfax  Cons.  Coal 
Ca,  245. 

Strained  applications  of  terms.    Provisions  of  a  connected  statute, 

5  manifestly  intended  to  be  comprehensively  complete  in  itself, 
cannot,  by  judicial  construction  alone,  be  bodily  lifted  out  of 
the  statute  and  held  to  apply  solely  to  another  statute  enacted 
prior  to  the  one  in  question.  So  held  with  reference  to  the 
claim  that  the  provision  of  the  Workmen's  Compensation  Act 
(enacted  in  1913)  which  creates  a  preaumpiion  of  proximate 
negligence  against  the  employer  and  places  on  him  the  burden 
of  proof  to  show  the  contrary  was  intended  to  have  applica- 
tion, not  to  the  act  in  which  it  was  found,  but  solely  to  the 
Mining  Act  (enacted  in  1911).  Hunter  v.  Colfax  Cons.  Coal 
Co.,  245. 

Contradictory  constmction.     A  provision  of  a  statute  cannot  be 

6  held  to  have  some  application  and  at  the  same  time  to  be 
surplusage  only.    Hunter  v.  Cdfax  Cons.  Coal  Co.,  245. 

Direct  legislative  grant  in  perpetuity:    Non-repeal  by  tnbaeqnent 

7  statutes:  Telephones.  The  special  franchise  in  perpetuity  to 
use  the  public  highways  for  telephone  purposes,  acquired  under 
specific  authority  of  §  1324,  Code,  1873,  as  amended  by  Chap. 
104,  Acts  of  the  19th  Gfeneral  Assembly,  was,  irrespective  of 
any  "reserved  power"  in  the  state,  not  fobfeitsd  ob  intbndbd 
TO  BE  FOBFETTED  by  the  enactment  of  any  of  the  following 
statutes,  to  wit: 

1.  Chap.  16,  Acts  22d  G.  A. 

2.  §  775,  Code,  1897. 

3.  §  776,  Code,  1897. 

Held,  further,  (a)  the  regulatory  features  of  these  three 
statutes  applied  to  M  special  telephone  franchises  (the  right 
to  use  the  public  highways,  as  distinguished  from  a  corporate 
franchise),  howsoever  or  whensoever  obtained,  but  (b)  the 
authorwation  features — ^the  power  of  the  city  to  grant  such 
special  franchise — had  no  application  to  such  a  franchise 
already  possessed  under  direct  legislative  authority  from  the 
state,  to  wit,  §  1324,  Code,  1873.    State  v.  Iowa  Tel.  Co.,  607. 

TAXATION. 

Nature  and  Extent  op  Power. 

« 

Purpose  of  tax:    Workmen's  Compensation  Act:    Compulsory  in- 
surance:    Police  power.    The  compulsory  scheme  of  insurance 
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provided  by  the  Workmen's  CompenBation  Act,  to  secure  work- 
men injured  in  hazardous  employments  and  their  dependents 
from  becoming  objects  of  charity,  tends  to  the  accomplishment 
of  an  object  well  within  the  "police  power"  of  the  state,  and 
the  cost,  on  the  employer,  of  maintaining  such  scheme  of  in- 
surance, if  conceded  to  be  a  taw,  is  a  tax  for  a  public  jmrpow^ 
even  though  not  wholly  so.  Hunter  v.  Colfax  Cons.  Coal 
Co.,  245. 


TELEORAPHS  AND  TELEPHOIfES.    See  Constitutional 
Law,  11;  Municipal  Corporations,  1. 

estabushment  and  maintenance. 

Franchise:  ReTocability:  Reserve  power  of  state.  A  telephone 
1  company  which,  prior  to  the  taking  effect  of  the  Code  of  1897 
(Oct.  1,  1897),  erected  and  operated  its  telephone  equipment 
upon  aad  along  the  public  highways  of  the  state  under  aiithor- 
ity  oi  %  1324,  Code,  1873,  as  amended  by  Chap.  104,  Acts  of 
the  19th  General  Assembly  (which,  without  limitation  as  to 
time,  authorized  it  to  so  do),  thereby  created  contract  rela- 
tions between  itself  and  the  state  of  Iowa,  and  beeame  poe- 
seesed,  not  of  a  mere  revocable  license,  but  of  a  special 
franchise  in  perpetuity — a  perpetual  right  to  use  such  high- 
ways for  both  long  distance  and  local  telephone  purposes — a 
right  subject  to  no  limitation  except  the  permissible  exercise 
of  (a)  the  police  power  of  the  staple  and  (b)  the  reserve  pother 
then  existing  in  the  Constitution  and  statute  laws  of  the  state. 
State  v.  Iowa  Tel.  Co.,  607. 


Dblivbbt  of  MsassAOB. 

Bvideace:     Presumption  of  delivery:     When.    No  presumption  of 
2    "delivery"  arises  from  the  naked  fact  that  a  telegram  properly 
addressed   and   signed   is   found   in   the   files  of  a  telegraph 
company.    City  v.  McCarthy  Imp.  Co.,  233. 


TRANBAOnONS  WITH  DECEASED.     See  Witnbssbb. 


TBE8PAS8EBS.    See  Negligence,  4. 
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Pbopbr  Calendar. 

Transfer   on   calendar:     Motion:     Timdineia.    Motions  to  trans- 

1  fer  from  law  to  equity  should  be  timely.  GarretaoB  ▼.  Western 
Life  L  Co.,  172. 

Conduct  op  Court. 

Observation  as  to  witness's  knowledge.    The  appellate  court  will 

2  not  hypercritical  ly  analyse  every  remark  ol  the  trial  court 
in  passing  on  the  admission  or  rejection  of  eyidence,  and 
assume  that  the  jury  must  have  understood  that  the  court 
was, reflecting  on  the  witness's  former  testimony  on  the  point 
in  question.  So  held  where  the  court,  in  rejeotlag  offered 
testimony,  expressed  his  inability  to  understand  how  the  wit- 
ness could  have  knowledge  on  a  certain  point.  Worez  v.  Des 
Moines  City  R.  Co.,  1. 

RBCfEpnoN  OP  Evidence. 

Order  of  proof:    Discretion  of  court.    Testimony  on  the  main  case 

3  may  be  properly  received  after  argument  on  motion  for  directed 
verdict.    Peterson  v.  Phillips  Coal  Co.,  223. 

Otter  of  proof:    Discretion  of  court.    Testimony  which  is  admis- 

4  sible,  for  any  reason,  on  rebuttal  is  not  rendered  inadmissible 
because  it  might  have  been  received  on  the  main  eaaew  Kimbro 
V.  Moles,  528. 

Aroument  and  Conduct  of  Counsel. 

Argument:     Opening  and  closing:     Determination  of  right.    The 

5  right  to  open  and  close  an  argument  is  usually  controlled  by 
the  pleadings.  Held,  motion  made  at  the  close  of  all  the  evi- 
dence, that  defendant  be  granted  the  right  to  open  and  dose, 
was  properly  denied,  the  record  then  showing  serious  dispute 
as  to  issues  on  which  plaintiff,  under  the  pleadings,  had  the 
burden  of  proof.    Fagg  v.  Railway  Co.,  459. 

Acting  for  two  clients  with  same  interests:     Misconduct.    An  at- 

6  torney  is  not  guilty  of  conduct  inconsistent  with  his  dul^  by 
acting  for  one  client  in  a  criminal  action  and  for  another  and 
different  client  in  a  civil  action,  both  actions  growing  out  of 
the  same  transaction,  when  the  interests  of  the  two  clients  are 
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identical,  even  though  the  conduct  and  advice  of  the  attorney 
results  in  depriving  the  defendant  in  the  civil  action  of  th«5 
testimony  of  the  defendant  in  the  criminal  action.  Weber  v. 
Railway  Co.,  358. 

Instbugtions — Duty  op  Jury. 

Duty  of  jury  to  obey.    The  instructions  constitute  the  law  of  the 

7  case  for  the  jury,  and  a  judgment  on  a  verdict  contrary  to  the 
instructions  will  be  reversed.    Steele  v.  Ingraham,  653. 

Instbugtions — Fobm,  Requisites  and  Sufficiency. 

Correct  thougli  inexplicit    The  right  to  explicit  instructions  will 

8  be  considered  waived  in  the  absence  of  a  request  therefor, 
when  the  instructions  given  are  correct  as  far  as  they  go.  So 
held  as  to  instructions  governing  matters  in  mitigation  of 
damages.    Fagg  v.  Railway  Co.,  459. 

Quasi  public  crossing.    An  instruction  that  a  certain  quasi  public 

9  railway  crossing  was  "in  the  nature  of  a  private  crossing'* 
was  sufficiently  accurate  and  wholly. non-misleading.  Grafton 
▼.  Delano,  483. 

Test  of  preponderance  of  testimony.    It  is  not  prejudicial  error 

10  for  the  court  to  state  in  an  instruction  that  the  test  of  "pre- 
ponderance and  weight  of  the  testimony  is  where  you  believe 
the  truth  to  be  after  hearing  all  the  evidence."  Johnston  v. 
Delano,  498. 

General  test:    Negligence.    Not  what  a  minute,  technical  or  hyper- 

11  critical  analysis  of  an  instruction  might  show  is  its  possible 
meaning,  but  what  idea  is  the  language  fairly  calculated  to 
convey  to  the  minds  of  jurors  drawn  from  the  ordinary  walks 
of  life.  Instructions  reviewed,  and  held  to  correctly  cover, 
with  reasonable  fullness,  the  relative  rights  and  duties  of  a 
public  contractor  in  handling  his  machinery  in  a  public  street, 
and  of  a  pedestrian  walking  along  such  street.  Law  v.  Bryant 
Asph.  Pav.  Co.,  747. 

iNSTBUonoNS — ^Applicabiuty  to  Pleading  and  Evidengb. 

Pleading  express  contract:     Recovering  on  implied  one.     In  an 

12  action  to  recover  against  the  estate  of  a  decedent  on  an  ea^ 
preaa  ootUraet  for  services^  an  instruction  that  "direct  evidence 
of  such  aitfpeement  is  not  uacm^Axy  if,  from  all  the  facts  and 
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cireumstanoes  appearing  in  evidence  in  the  case,  you  can  find 
by  a  preponderance  of  the  evidence  that  there  must  have  been 
such  an  agreement/'  is  not  subject  to  the  vice  of  allowing  a 
recovery  on  an  implied  agreement,  especially  when  the  jury 
was  otherwise  told  that  claimant  must  recover,  if  at  all,  on 
proof  of  an  express  agreement.    In  re  Estate  of  Oldfield,  118. 

Isaiiei.    Manifestly,  the  court  should  not  submit  a  question  not  at 
13    issue.    Emeny  Auto  Co.  v.  Neiderhauser,  219.' 

Speculation  on  facts  without  avidence.  An  instruction  is  maai- 
14.  festly  erroneous  which  turns  the  jury  loose  in  the  zone  of 
mere  speculation  and  permits  them  to  And  the  existence  of 
facts,  (a)  without  evidence  and  (b)  in  flat  contradiction  to 
the  only  rational  inference  which  the  testimony  will  bear. 
Plants  V.  Kreutzer,  562. 

Instructions — Harmless  Error. 

Piycholofical  effect  on  verdict.  Where  the  jury  returned  a  verdict 
15  for  plaintiff,  in  spite  of  the  fact  that,  by  an  erroneous  in- 
struction, the  court  gave  defendant  an  unjustifiable  chance 
to  escape,  error  may  not  be  predicated,  on  appeal,  because  of 
the  inadequacy  of  the  verdict,  on  the  subtle  argument  that 
such  erroneous  instruction  had  a  bad  psychological  effect  <m 
the  amount  of  the  verdict.    Worez  v.  Des  Moines  City  R.  Ca,  1. 

Spb(»al  Interrogatories. 

Ifon-controlling  matters.    Special  interrogatories,  calling  for  non- 
16    controlling  matters  and   matters   not  of   ultimate  fact,   are 
properly  refused.     Fagg  v.  Railway  Co.,  450. 

Attempt  to  cross-examine  jury.    Special  interrogatories  which  par- 

17  take  more  of  the  nature  ^f  a  cross-examination  of  the  jury 
than  a  submission  of  ultimate  questions  of  fact  are  properly 
refused.    Johnston  v.  Delano,  408. 

Sahnission  on  motion  of  court   The  court  may,  on  its  own  motion, 

18  submit  special  interrogatories  to  the  jury,  calling  for  special 
findings  on  material  and  relevant  issues.  So  held  in  an  action 
on  account.  (Sec.  3727,  Code,  1897.)  Emeny  Auto  Co.  ▼. 
Neiderhauser,  210. 

Yerdigt. 

Pom  of  verilict:    Isaccitrate  terms.    The  use  of  inaccurate  terms 

19  in  preparing,  forms  of  verdict  for  the  jury  will  be  treated  as 
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hMml«M»  wkm  the  form  aa  &  whole  ie  elear.    Bachmge  Nat. 
Bank  v.  MoGaffery,  451. 

SzeeaalTeneM:  99»0t4.  Verdict  of  $9,024  for  death  sustained.  De- 
20  oeased  was  53  years  of  age,  his  expectancy  was  some  16  years, 
was  earning  $1,000  a  year,  was  industrious  and  saving,  had 
accumulated  a  home  and  six  town  lots,  several  cows,  a  team 
■ad  some  pigs  and  poultry,  all  ol  which  animals  were  a  source 
of  profit  to  him.    Qraflon  v.  Delano,  483. 

VEMDOE  AITD  PUBOHASEB.    See  Contracts,  1 ;  Elec- 
tion OF  Bembdueb  ;  Estoppel,  1. 

GONBTBITOTKXN  OP  CONHUCT. 

Options:  Election.  In  case  an  option  exists  to  do  either  of  two 
things,  he  who  is  under  obligation  to  first  aei  in  MleMoce 
thereto  has  the  election.    Dodd  v.  Groos,  47. 

TBEDIOT.    See  Appeal  and  Esbob,  25;  Cbhiikal  Law,  4; 
Trial. 

VESTED  EZ0HT8.  See  Constitutional  Law,  U. 

WAEEANT7.    See  Sales. 

WATESS  AED  WATEE00UB8E8. 

Easement. 

Dofw  of  proof.    Easements  in  artifieiid  waterooorsos  Jt  war  with 

1  the  order  of  nature  should  only  be  established  by  evidence 
which  is  dear  and  satisfactory.    Lehfeldt  v.  Bachmann,  202. 

ETidtBoe:    Suffidency.    Evidence  reviewed,  and  held  hraafilcient  to 

2  eatablieh  a  contract  for  the  construction  and  maintenanoe  by 
adjoining  landowners  of  an  artificial  watercourse.  Lehfeldt 
▼.  Bathmaiin,  202. 

WILLS. 

Undue  Influence.  ^ 

Fidttdary  relationff:    BnrMa  of  proof.    A  showiof^  that  adBriMO 
1    himself  drew  the  purported  will  at  a  tine  when  o8^  tto 
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tiie  inflrm  and  aged  teBtatrix  were-  prawnt^  eouplad  with  a 
further  showing  that  aaid  deTiaee  then  ooenpied  an  intimate 
fiduciary  relation  towards  testatrix,  may  be  sufficient  to  raise 
a  presumption  that  the  purported  will  was  the  result  oi  the 
undue  influence  of  said  devisee,  with  consequent  burden  on 
devisee  to  rebut  the  unfavorable  presumption.  Squires  ▼. 
Code,  586. 

Evtdeace:    Connected  transactlDns.    What  amonnt  of  pivperty  a 

2  devisee,  charged  with  undue  influence  on  his  infirm  and  aged 
mother,  received  out  of  his  father's  estate,  may  be  so  con- 
nected with  the  making  of  the  mother's  will  and  the  contest 
thereon  as  to  become  decidedly  materiiJ.    Squires  v.  Cook,  58A. 

Evidence.    On  the  question  whether  the  purported  will  of  an  inflrm 

3  and  aged  testatrix  was  induced  by  the  undue  Jafiuenoe  •f  her 
son,  evidence  is  admissible  that  the  son  and  his  wife  inter- 
fered with  the  visits  of  partially  disinherited  beira  to  their 
mother.    Squires  v.  Cook,  586. 

Evidtnca.    On  the  question  of  the  value  of  the  estate  of  a  mother 

4  whose  will  was  nnder  contest,  evidence  of  the  vsloe  of  the 
personal  property  of  her  deceased  husband  may  become  ma- 
terial, the  mother  having  received  a  portion  of  the  latter. 
Squires  v.  Cook,  586. 

Evidence.    On  the  question  of  undue  influence,  it  may  be  shown 

5  that  he  who  is  charged  with  having  exercised  such  ioflueneo 
had  been  known  to  physically  abuse  testatrix.  Squlrea  ▼• 
Cook,  686. 

Fidvdary  reUtiona:     Evidence.    Evidence  reviewed,  and  held  to 

6  present  a  jury  question  whether  the  will  was  the  result  of 
the  undue  influence  of  a  devisee,  who  himself  dtew  the  will 
at  a  time  when  no  one  was  present  but  himself  and  deceased, 
and  who  was  then  occupying  a  fiduciary  relation  tiywnpds  tha 
aged  deceased.    Squires  v.  Cook,  560. 

CowSTBCTCnOW. 

^nCqnal  portion."    The  intent  of  the  testator  prevaiU,  in  the  eon- 

7  struction  of  a  will,  over  (a)  any  arbitrary  or  technical  rulea 
of  construction,  (b)  the  form  of  the  will',  and  (c)  the  order 
in  which  the  devises  are  given.  The  construetipn  of  the  will 
in  question  held  to  evince  an  intention  to  divide  the  devisee* 
into  two  distinct  classes  and  to  give  each  clasa  an  ''equal 
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portion/'   even   though   one   clasB   embraced   but  one   person. 
In  re  Estate  of  Whittaker,  718. 

WITNESSES. 

Competency. 

.   l^ansaction  with  decMMd.    The  interest  which  will  destroy  the 

1  competency  of  a  witness  to  testify  to  a  transaction  with  a 
deceased  must  be  direct  and  preeent.  Held,  a  stodcholder  in 
a  bank  was  not  incompetent  to  testify  to  the  facts  attending 
the  execution  of  a  deed  by  deceased  to  grantee,  simply  because 
the  grantee  was  a  debtor  of  the  bank.    Kyle  v.  Kyle,  734. 

PiuviLEGBD  Communications. 

> 

Stenographer.  A  communication  by  an  employer  to  his  stenographer 

2  is  not  privileged  unless  made  (a)  by  reason  of  the  employ- 
ment, (b)  confidentially  and  (c)  because  necessary  and  proper 
to  enable  such  employee  to  discharge  her  usual  duties.  (Sec. 
4608,  Code,  1897.)     Ewing  v.  Hatcher,  443. 

Cross-Examination. 

Limitation.     Prejudice   may   not   be   predicated   on   a   limitation 

3  placed  on  the  cross-examination  of  a  witness  (a)  when  the 
matter  excluded  was  not  cross-examination,  and  (b)  whoi  the 

'  matter  sought  to  be  elicited  (aasuming  it  to  be  cross-exami- 
nation) was  fully  brought  out  at  a  later  stage  of  the  trial. 
Becker  t.  Inc.  Town  of  Churdan,  159. 

Impeachment. 

Hostility.    It  is  always  relevant  to  inquire  of  a  witness  whether  he 

4  is  not  hostile  to  the  party  against  whom  he  is  testifying, 
and  whether  he  had  not  made  threats  to  testify  against  such 
party,  and,  with  proper  foundation  therefor,  the  witness  may 
be  impeached.    Porter  v.  Heishman,  335. 

Contradiction:  Competency  of  evidence.  A  contract  between  plain- 
6  tiff  and  an  attorney,  wherein  the  attorney  agreed  to  prosecute 
an  action  for  damages  for  a  certain  injury,  is  competent  to 
imp^ch  the  testimony  of  plaintiff  "that  she  had  never  made 
any  claim  for  damages  for  said  injury."  Worez  v.  Des  Moines 
City  R.  Co.,  1. 
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WORDS  AND  PHRASES. 

^aBsenger."    Weber  v.  Railway  Co.,  358. 
'^tisen."    Hunter  v.  Colfax  Cons.  Coal  Co.,  245. 
"Sqiul  portioiL''    In  re  Estate  of  Whittaker,  718. 

WORKMEN'S    COMPENSATION    ACT.    See    Constitu- 
tional Law;  Masteb  and  Servant;  Taxation. 
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